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J.  B.  Campbell^  Etc.,  v.  Commonwealth  of  Kentucky. 

Sheriffs  and  Constable — 8psclal  Act  Relating  to  tha  Collactlon  of  Back 
Taxes — Liability  on  Official  Bond. 

The  act  of  June  3,  1865,  required  the  Bherifls  of  1865  to  collect 
taxes  doe  for  certain  years  In  counties  In  which  assessments  had 
not  been  made.  The  bond  was  not  executed  until  March,  1866, 
therefore  the  bond  was  void. 


Appeals  and  Errors— Failure  to  Appear  In  Lower  Court. 

Appellants  did  not  waive  the  right  to  have  a  reversal  of  the  four 
judsments  of  February,  1870,  by  reason  of  their  failure  to  appear  In 
the  court  below  and  object  to  the  character  of  the  proceedings 
against  them.  The  court  of  appeals  will  reverse  In  all  cases  in 
which  the  petitioner  does  not  set  out  a  cause  of  action,  regardless  of 
whether  or  not  defense  was  made  In  the  court  below. 

APPFSAL.  FROM  FRAN3CLIN  CIRCUIT  COURT. 

June  11, 1872. 

Opinion  by  Judge  Lindsay: 

The  act  of  June  3d,  1865,  required  the  sheriffs  of  1865  to  col- 
lect taxes  due  for  certain  years  in  counties  in  which  assessments 
had  not  been  made  subsequent  to  1860,  and  to  account  for  and  pay 
the  same  into  the  treasury  at  the  same  time  the  revenue  of  1865 
was  due  and  payable. 

By  the  terms  of  the  act  this  unusual  duty  was  imposed  alone 
upoa  sheriffs  who  might  hold  office  during  the  year  1865.  It  is 
apparent  from  the  statements  of  the  Auditor,  and  the  bond  of  ap- 
peUant  Campbell  filed  therewith  Aat  he  is  not  proceeded  against 
as  a  sheriff  of  1865. 

The  bond  was  not  executed  until  March,  1866,  two  months  after 
the  taxes  for  1865  ought  to  have  been  accounted  for  and  paid 
aito  the  trcasiary.  This  special  duty  was  imposed  upon  the  sheriffs 
for  1865  and  was  required  to  be  discharged  within  that  year,  and 
after  that  time  sheriffs  in  c^ce  were  not  bound  nor  had  they  the 
kgal  right  to  undertake  its  execution. 


Kentucky  Opinions. 


Opinion  of  the  Court. 


It  follows  therefore,  that  appellant  Campbell  was  not  liable  to 
be  proceeded  against  in  the  Franklin  Circuit  Court  by  motion  for 
failure  to  account  for  the  taxes  due  from  Perry  cotmty.  for  the 
years  1862,  '63,  *64  and  '65.  If  he  was  guilty  of  any  dereliction  of 
duty  it  was  in  failing  to  give  bond  and  begin  the  collection  of  sudi 
taxes  within  the  prescribed  time.  Appellants  did  not  waive  the 
right  to  have  a  reversal  of  the  four  judgments  of  February,  1870 
by  reason  of  their  failure  to  appear  in  the  court  below  and  object 
to  the  character  of  the  proceedings  against  them.  This  court  will 
reverse  in  all  cases  in  which  the  petition  does  not  set  out  a  cause 
of  action  regardless  of  whether  or  not  defense  was  made  in  the 
court  below. 

Hence  there  was  no  petition  at  all,  and  as  the  case  does  not  come 
within  any  of  the  exceptions  made  in  behalf  of  the  Commonwealth, 
the  Franklin  Circuit  Court  had  no  jurisdiction  and  ought  not  to 
have  entertained  the  motions  upon  which  the  judgments  were  ren- 
dered. 

Campbell  and  his  sureties  may,  by  proper  proceedings,  be  held 
responsible  for  all  taxes  due  to  the  Commonwealtfi  collected  b;y 
him  after  the  execution  of  his  bond,  but  as  it  is  a  mere  common 
law  obligation,  it  must  be  proceeded  upon  as  such. 

Judgments  reversed  and  cause  remanded  with  instructions  to 
dismiss  the  motions  of  appellee. 

Scott,  for  appellants. 


Commonwealth  for  the  Use  of.  Etc.,  v.  Newton  Dickerson^ 

Etc 

SherifTt  and  Constable— Sheriffs— Replevin   Bond — Reasonable   Diligence 
as  to  Surety. 

In  taking  a  replevin  bond  the  Bherifl  is  required  in  good  faith  to 
exercise  reasonable  diligence  and  discretion  in  ascertaining  the  sol- 
vency of  the  sureties  offered.  But  he  is  not  liable  for  a  breach  of 
his  official  bond  in  all  cases  in  which  it  may  turn  out  that  the  sure- 
ties  taken  were  insufficient 

Sheriffs  and  Constable— Sheriffs — Failure  to  Levy  Execution — ^Action  on 
Bond— Sufficiency  of  Amended  Petition. 

The  amended  petition  specifically  charges  that  one  of  the  defend- 
ants in  the  execution,  while  it  was  in  the  hands  of  the  sheriff,  had  in 


Commonwealth  v.  Newton,  Dickerson. 


Opinion  of  the  Court. 


his  poaBeeaion  a  lot  of  mules  subject  to  levy  and  sale  sufficient  to 
pay  the  Jadgment,  that  the  sheriff  knew  this  and  negligently  failed 
and  refmed  to  levy. 
Held,  to  be  sufficient 

APPEAL  FROM  JESSAMINE  CIRCUIT  COURT. 

June  7, 1872. 

Opinion  by  Judge  Lindsay: 

In  taking  a  replevin  bond  the  sheriff  is  required  in  good  faidi 
to  exercise  reasonable  diligence  and  discretion  in  ascertaining  the 
solvency  of  the  sureties  offered.  But  he  is  not  liable  for  a  breach 
of  his  official  bond  in  all  cases  in  which  it  may  turn  out  that  the 
sureties  taken  are  insufficient  If  he  exercises  as  great  degree  of 
diligence  as  would  have  been  exercised  by  the  plaintiff  (he  being  a 
reasonably  prudent  man)  he  has  done  all  that  he  is  required  by 
law  to  do.  The  same  rule  applies  where  it  is  his  duty  to  seize  and 
sell  property  under  execution,  14  B.  Monroe  22.  It  is  not  neces- 
sary upon  this  appeal  to  determine  whether  or  not  the  instructions 
of  the  circuit  judge  conforms  to  this  view  of  the  law,  as  the  judg- 
ment must  be  reversed  in  any  event. 

The  amended  petition  specifically  charges  that  one  of  the  de- 
fendants  in  the  execution,  whilst  it  was  in  the  hands  of  the  sheriff 
and  was  alive  and  in  full  force  owned  and  had  in  his  possession  in 
Jessamine  county  a  lot  of  mules  subject  to  levy  and  sale,  of  value 
rjffident  to  pay  appellant's  judgment.  That  the  sheriff  knew  this 
^ct  and  negligently  failed  and  refused  to  levy  upon  and  sell  them, 
by  reascm  whereof  appellant  lost  his  judgment.  The  allegations 
of  the  amended  petiticMi  were  never  denied. 

Upon  the  pleadings  the  appellant  was  entitled  to  judgment  and 
it  wonld  have  been  the  duty  of  the  court  upon  the  motion  to  ren- 
der judgment  for  him,  notwithstanding  the  verdict  of  the  jury 
against  him,    Lindsey  v.  Ruthford,  17  B.  Monroe  242. 

It  is  true  he  did  not  ask  such  action  at  the  hands  of  the  court, 
bat  certainly  as  he  was  entitled  to  judgment  as  the  case  then  stood 
his  motion  for  a  new  trial  ought  not  to  have  been  refused. 

The  judgment  therefore  must  be  reversed.  The  cause  remand- 
ed for  a  new  trial  upon  principles  consistent  with  this  opinion.  Ap- 
r«nce  should  be  allowed  to  file  an  answer  to  amiended  petition,  in 
they  offer  to  do  so  within  a  reasonable  time. 

Huston  &  Mulligan,  appellants. 

Wm,  Brawn,  for  appellees. 
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Opinion  of  the  Court. 


John  A.  Bogie  v,  M.  B.  Moore,  Etc. 

Executions — Levy  and  Sal»— Quashal  of  Levy  and  Sale— Return  on  Exe- 
cution Should  Be  Quashed. 

Where  the  levy  of  an  execution  on  land  and  the  sale  thereunder 
has  been  quashed,  the  sheriff's  return  on  the  execution  should  be 
quashed  also. 

APPEAL  FROM  BATH  CIRCUIT  COURT. 

February  4,  1873. 

Opinion  by  Judge  Lindsay: 

The  writing  executed  and  delivered  to  tiie  sheriflF  by  M.  B. 
Moore  on  the  30th  of  September,  1871,  authorized  the  levy  subse- 
quently made  on  fifty  acres  of  land  therein  described,  and  the  fact 
that  other  lands  as  well  as  personal  property  were  also  seized  un- 
der the  execution  does  not  render  the  levy  on  the  land  invalid.  Nor 
can  Moore  or  those  representing  him  be  heard  to  say  that  because 
he  was  not  invested  with  the  legal  title  when  the  levy  was  made 
that  it  shall  therefore  be  set  aside.    Gohegan  v.  Ditto,  2d  Met.  437. 

Baird,  the  purchaser,  does  not  appeal  from  the  judgment  quash- 
ing the  leviy.  and  sale.  Nor  does  Bogie  make  him  a  party  to  the 
appeal  at  all,  as  the  purchaser  does  not  complain  at  being  de- 
prived of  the  benefit  of  his  purchase. 

We  are  not  inclined  in  view  of  the  irregular  action  of  the  sherifT 
to  disturb  the  judgment  quashing  the  sale,  but  as  to  the  levy  the 
judgment  is  certainly  prejudicial  to  the  substantial  rights  of  Bogie. 

As  the  case  now  stands,  the  levy  and  sale  are  quashed,  and  Baird 
is  thereby  released  from  the  payment  of  his  bond,  whilst  the  sher- 
iff's return,  showing  the  satisfaction  of  Bc^e's  execution,  remains 
undisturbed. 

The  judgment  quashing  the  levy  is  reversed  and  the  cause  re- 
manded, with  instructions  to  overrule  appellees'  motion  to  the  ex- 
tent indicated,  and  also  to  set  aside  so  much  of  the  sheriff's  return, 
as  gives  Moore  credit  by  the  amount  for  which  the  land  sold. 

The  parties  will  thereby  be  remanded  to  the  position  occupied  by 
each  of  them  before  the  sale,  and  Bogie  will  have  the  right  to  pro- 
ceed to  enforce  his  levy. 

/.  S.  Hurt,  for  appellant. 

Apperson  &  Reid,  for  appellees. 


J.  G  Arnold  v.  Williams  and  J.  A.  Caddin^s  Admr.  v.  Same.  5 

Opinion  of  the  Court. 

J.  G.  Arnold  v.  Wiluams  and  J.  A.  Coddin's  Admr. 

Bab  and  Notes— Notice  of  Protest— When  to  Be  Given. 

The  notaiy  was  under  no  obligation  to  mail  the  notices  in  this  case, 
on  the  erening  of  the  protest,  but  was  bound  to  mail  them  on  the 
Mlowtng  day.  The  first  mail  left  at  6  o'clock  A.  M.  It  would  have 
required  more  than  ordinary  diligence  to  have  sent  them  by  that 
mail  but  if  it  had  been  the  only  one  leaving  that  day  this  diligehce 
would  have  been  required.  By  the  mail  at  noon  the  notices  reached 
their  destination  at  1  P.  M.  on  that  day. 

APPEAL  FROM  KENTON  CHANCERY  COURT. 

January  16, 1873. 

Opikion  by  Judge  Lindsay: 

From  the  proof  in  this  case  we  conclude  that  the  notices  of  pro- 
test were  mailed  to  appellants  in  time  to  reach  Covington  at  1  p.  m. 
on  the  day  after  the  dishonor  of  the  bill. 

In  the  case  of  Dodge  v.  Bank  of  Kentucky,  2  A.  K.  M.  610,  this 
court  laid  down  the  doctrine  in  general  terms  that  the  notice  when 
it  goes  by  mail  must  go  by  the  first  mail  after  the  last  day  of  grace 
is  over.  It  is  to  be  observed  that  in  that  case  there  were  but  three 
mails  per  week  between  the  place  of  protest  and  the  residence  or 
postoffice  of  the  party  sought  to  be  charged.  Hence  it  was  im- 
portant that  there  should  be  no  delay  in  mailing  the  notice.  In 
Bank  of  Kentucky  v.  Eades,  1st  Littel  277,  it  was  held  that  where 
the  parties  to  the  bill  reside  in  the  same  village,  notice  given  on 
the  day  after  protest  is  sufficient,  and  we  are  not  aware  that  the 
law  has  ever  been  construed  differently  in  this  State.  The  cases  of 
Smith  V.  Roach,  7  B.  Monroe  17,  and  Triplett  v.  Hunt,  3d  Dana 
126,  accord  with  the  principle,  and  require  no  greater  diligence 
tfcan  that  the  notice  of  protest  shall  be  mailed  the  day  following 
the  last  day  of  grace. 

The  notary  was  under  no  obligation  to  mail  the  notices  in  this 
case  on  the  evening  of  the  protest,  but  was  bound  to  mail  them  on 
the  following  day.  The  first  mail  left  at  6  o'clock  a.  m.  It  would 
have  required  more  than  ordinary  diligence  to  have  sent  them  by 
that  mail  but  if  it  had  been  the  on]y  one  leaving  for  Covington  that 
day  this  diligence  would  have  been  required. 

By  the  nmil  at  noon  the  notices  reached  (Covington  at  one  o'clock 
pi  m.  and  daring  business  hours. 
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Opinion  of  the  Court. 


Had  the  bill  been  protested  in  Covington,  notices  delivered  at 
that  hour  would  have  been  sufficient.  We  can  see  no  reason  why 
the  fact  that  the  protest  was  made  in  Cincinnati  should  require 
greater  diligence  on  the  part  of  the  notary. 

To  carry  the  rule  to  such  an  extent  would  be  going  further  than 
this  court  has  ever  gone,  and  further  than  the  general  current  of 
authority  will  warrant. 

Judgment  affirmed. 

Carlisle  &  Foot,  for  appellanU, 
Rankin,  for  appellee,  ' 


]oE.^  C.  Adams  v,  John  B.  Martin^  Etc. 

Evidence — Statemente  No  Part  of  Ree  Gestae — Impeachment. 

The  Btatements  of  McPherson  in  the  presence  of  Smith  are  not 
eyldence  against  appellee,  they  were  made  after  the  payment  of  the 
money  to  Adams  and  were  not  a  part  of  the  res  gestae.  Smith's 
testimony  is  important  only  in  so  far  as  it  impairs  McPherson's  cred- 
ibility by  showing  that  his  sworn  statements  are  inconsistent  with 
others  made  by  him  out  of  court 

APPEAL  FROM  WARREN  CIRCUIT  COURT. 

January  27,  1873. 

Opinion  by  Judge  Lindsay: 

McPherson  swears  in  his  deposition  not  only  that  it  was  his  in- 
tention to  pay  off  the  note  sued  on,  when  he  paid  Martin  the 
$5,000.00,  and  that  it  was  his  understanding  that  said  note  was  sat- 
isfied out  of  that  payment,  but  that  it  paid  the  note  of  $600  and 
that  he  (I)  was  to  have  the  note.  Adams  said  he  had  neglected  to 
bring  the  note  with  him. 

If  these  statements  are  to  be  credited,  the  questions  of  law  as  to 
the  proper  application  of  the  judgment  need  not  be  considered  as 
it  is  clear  the  parties  themselves  made  the  application. 

The  reasons  assigned  by  McPherson  why  he  understood  that  the 
$1,500  payment  satisfied  the  note,  viz. :  "that  the  money  apid  cov- 
ered the  note  and  all  the  items  of  the  account  which  had  been  re- 


Adams  Express  Co.  v.  Loeb  &  Bloom. 


Opinion  of  the  Court. 


leased"  is  not  inconsistent  with,  nor  does  it  destroy  the  force  of  his 
testimony  on  this  point  because  he  states  further  that  the  store 
accotmt  was  properly  left  out  for  future  adjudicaticm. 

The  statements  of  McPherson  in  the  presence  of  Smith  are  not 
evidence  against  appellee ;  they  were  made  after  the  payment  of  the 
money  to  Adams,  and  weix  not  a  part  of  the  res  gestae. 

Smith's  testimony  is  important  only  in  so  far  as  it  impairs  Mc- 
Pherson's  credibility  by  showing  that  his  sworn  statements  are  in- 
consistent with  others  made  by  him  out  of  court. 

As  the  foundation  for  impeaching  McPherson  in  this  manner 
had  not  been  laid,  and  as  no  opportunity  had  been  given  him  to 
explain  the  conversation  spoken  of  by  Smith,  the  testimony  of  the 
latter  on  this  point  ought  not  to  be  regarded  as  competent  for  any 
of  the  purposes  of  this  litigation. 

The  petition  of  Martin  contains  nothing  which  precludes  him 
from  relying  on  the  specific  application  of  the  $1,500  payment  to 
the  satisfaction  of  certain  named  debts  owing  by  McPherson  to 
Adams. 

Judgment  affirmed. 

Dulaney,  for  appellant, 

Hines  &  Porter,  for  appellees. 


Adams  Express  Co.  v.  Loeb  &  Bloom. 

Carriers — Special  Contracts— Loss  of  Goods— Burden  of  ProQf. 

Ordinarily  written  contracts  cannot  be  contradicted,  or  essentially 
modified  by  oral  testimony  without  proof  of  fraud  or  mistake,  and  it 
would  be  carrying  the  innoyation  made  upon  the  statutory  rule  in 
this  class  of  contracts  to  a  most  unreasonable  extent  to  allow  the 
shipper  to  ayoid  them  on  account  of  duress,  importunity  or  delusion, 
or  failure  to  understand  their  effect,  and  also  to  presume  the  ex- 
istence of  one  or  all  the  grounds  of  avoidance,  and  compel  the  car- 
riers by  proof  to  rebut  the  presumption.  The  more  rational  course 
would  be  to  hold  that  such  contracts  should  not  be  enforced  at  all. 

It  is  only  necessary  that  a  carrier  shall  satisfactorily  prove  that 
a  special  contract  was  entered  into  under  circumstances  indicating 
fUmess  and  good  f^ith,  and  then  it  is  incumbent  on  the  shipper  to 
show  that  the  contract  ought  not  to  be  enforced. 

APPEAL  FROM  McCRACJKBN  CIRCUIT  COURT. 

March  7,  1873. 
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Opinion  by  Judge  Peters  : 

The  court  below,  on  motion  of  appellees,  gave  four  instructions 
to  the  jury,  the  first  is  in  substance  as  follows:  That  if  they  shall 
believe  from  the  evidence  that  the  printed  conditions  in  the  receipt 
dated  December  31st,  1867,  were  not  explained  to  the  plaintiflFs  at  the 
time  or  were  not  understood  by  them  and  recognized  by  them  as  a 
part  of  the  contract,  and  shall  further  believe  that  plaintiflFs  deliv- 
ered to  defendant  the  express  compamy,  a  box  containing  621  mink 
skins,  6  otter  skins  and  one  beaver  skin  and  they  received  the  same 
for  shipment  to  New  York,  and  that  while  said  skins  were  in  the 
custody,  or  under  the  control  of  said  company  or  its  agents  any  of 
said  skins  were  taken  from  the  box,  or  were  lost,  or  defendant 
failed  to  deliver  them,  then  the  jury  should  find  for  tiie  plaintiflfs 
whatever  they  shall  believe  from  the  evidence  said  lost  or  missing 
skins  were  worth.  But,  if  the  jury  shall  believe  from  the  evidence 
that  plaintiffs  were  aware  of,  and  understood  the  printed  condi- 
tions upon  said  receipt,  and  accepted  it  with  such  conditions  then 
the  express  company  would  only  be  liable  to  them  for  such  loss  as 
may  have  occurred  by  the  gross  negligence,  or  fraud  of  said  com- 
pany or  its  agents. 

2.  That  if  the  jury  believe  from  the  evidence,  that  after  the 
box  of  skins  was  delivered  to  defendant's  agents  at  Paducah,  83 
mink  skins  and  one  other  skin  were  taken  out  of  said  box  while  in 
the  custody  of  defendant  or  their  agent,  and  before  the  box  was 
delivered  to  the  consignee  in  New  York,  then  the  law  is  for  the 
plaintiffs  a^d  the  jury  must  so  find  unless  they  shall  believe  from 
the  evidence  that  the  printed  provisions  in  said  receipt  were  agreed 
to  by  plaintiffs,  then  the  defendants  are  onl^y  responsible  if  said 
loss  was  the  result  of  the  fraud,  or  gross  negligence  of  defendant 
or  its  agents. 

3d.  If  the  jury  believe  from  the  evidence  that  the  plaintiffs,  by 
the  defendant,  a  box  containing  621  mink  skins,  6  other  skins,  and 
one  bear  skin,  and  that  the  defendant  was  at  the  time  a  common 
carrier  for  him,  then  the  law  is,  that  the  defendant  shall  deliver 
the  box  and  contents  as  received. 

4th.  The  court  tells  the  jury  that  nothing  will  excuse  a  common 
carrier  for  the  non-delivery  of  goods  received  for  transportation 
except  the  act  of  God,  or  public  enemy,  unless  there  is  a  special 
contract  entered  into  by  which  the  liability  of  the  common  carrier 
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is  restricted,  and  before  the  liability  of  a  common  carrier  can  be 
restricted  by  such  special  contract  or  agreement,  the  same  must  be 
dearly  proved  that  such  contract  was  fairly  made,  and  fully  under- 
stood, and  the  burden  of  proving  such  contract  rests  upon  the  com- 
znoQ  earner. 

In  Adams  Express  Co.  v.  J.  J.  Guthrie,  Miss.  Opinion,  October 
1872,  this  court  said  the  objection  to  the  ruling  of  the  Common 
Pleas  judge  is  that  he  not  only  required  appellant  to  prove  clearly 
that  the  contract  embraced  in  the  printed  receipt  signed  by  the 
company's  agent,  and  accepted  by  the  shipping  merchants  was  ac- 
tually entered  into  but  was  fully  understood  and  freely  made.  If 
the  contract  was  actually  made  it  is  binding  on  both  parties,  and 
appellee  can  not  escape  from  its  consequence  tmless  it  appears  that 
he  acted  under  duress,  or  that  it  was  imposed  upon  him  or  his 
agent  under  circumstances  which  probably  prevented  them  from  ex- 
amining the  writing,  and  understanding  its  nature. 

Ordinarily  written  contracts  can  not  be  contradicted,  or  essen- 
tially modified  by  oral  testimony,  without  proof  of  fraud  or  mis- 
take, and  it  would  be  carrying  the  innovation  made  upon  the  stat- 
utory rule  in  this  class  of  contract  to  a  most  unreasonable  extent 
to  aDow  Ae  shippers  to  avoid  them  on  account  of  duress,  importu- 
nity* or  delusion  on  failure  to  understand  their  effect,  and  also  to 
prcsunie  the  existence  of  one  or  all  of  these  grounds  of  avoidance, 
and  oompd  the  carriers  by  proof  to  rebut  the  presumption. 

The  noore  rational  course  would  be  to  hold  that  such  contracts 
oould  not  be  enforced  at  all.  In  our  opinion  it  is  only  necessary 
that  the  carrier  shall  satisfactorily  prove  that  a  special  contract 
was  made  under  circumstances  indicating  fairness,  and  good  faith, 
and  that  then  it  is  incumbent  upon  the  shipper  to  show  that  the 
c::ntract  for  some  of  the  reasons  indicated  ought  not  to  be  enforced 
against  him. 

The  instructions  in  this  case  go  farther  than  the  rule  here  pre- 
scribed that  governs  this  class  of  contract.  The  first  one  required 
appellant  to  satisfy  the  jury  that  it  explained  the  contract  to  ap- 
pellees, or  that  it  was  understood  by  them,  and  recognized  by  them 
as  a  part  of  the  contract.  It  is  a  difficult  task  to  prove  that  a  party 
nnderstands  a  contract;  to  understand  and  give  proper  construc- 
tion to  contracs  is  often  among  the  most  difficult  and  vexatious 
questions  that  learned  judges  have  to  solve,  but  without  pursuing 
Ae  subject  farther,  the  law  of  the  case  as  prescribed  in  the  instruc- 
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tion  imposed  a  greater  burden  on  appellant  than  was  authorized  by 
the  ruling  of  this  court  in  the  case  supra.  It  was  incumbent  on  it 
to  show  that  the  special  contract  was  made  under  circumstances 
indicating  fairness  and  good  faith — and  then  the  burden  of  pr6of 
to  show  that  the  contract  ought  not  to  be  enforced  for  some  of  the 
reasons  indicated  was  on  appellees. 

Besides  Instruction  No.  three  is  not  consistent  with  the  other 
three  given  for  appellees ;  this  third  instruction  requires  appellant,  if 
it  was  a  commcoi  carrier  at  the  time,  to  deliver  the  box  and  con- 
tents to  appellees'  consignee  as  received,  allowing  no  excuse,  a 
regardless  of  every  misfortune,  contingency,  or  special  contract. 

The  judgment  must  therefore  be  reversed,  and  the  cause  re- 
manded with  directions  to  award  a  new  trial  and  for  further  pro- 
ceedings consistent  herewith. 

Sachs,  for  appellant. 

Quigley,  for  appellees. 


Salathiel  Burries  v.  Samuel  Agnew. 

Fenc«»— Joining— Notice. 

If  it  should  be  concluded  that  the  gate  stood  on  appellant's  land, 
stUl  by  his  permitting  appellee  to  Join  his  fence  to  the  gate  and 
thereby  enclose  his  land,  he  could  not  legally  enter  and  remoYe  the 
gate  without  reasonable  notice  to  the  appellee. 

APPEAL  FROM  LEWIS  CIRCUIT  COURT. 

March  6,  1873. 

Opinion  by  Judge  Peters: 

This  is  an  action  of  trespass  quare  clausum  fregit,  and  which  the 
evidence  conduces  to  the  conclusion  that  the  gate  which  appellant 
removed  was  on  his  land,  it  is  also  shown  that  the  parties  had  by 
mutual  consent  made,  or  permitted  a  lane  to  remain,  which  had 
been  previously  made  between  their  two  tracts  of  land,  and  had 
at  the  end  of  the  land  next  the  Ohio  River  erected  a  gate,  and  by 
permission  appdllee  had  joined  his  fence  up  to  the  gate  so  as  to 
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inclose  his  land,  and  protect  it  thereby  from  the  intrusion  of  stock. 

If,  then,  it  be  concluded  that  the  locus  in  quo  be  the  frediold  of 
appdlant  still  by  his  permitting  appellee  to  join  his  fence  to  the 
gate  and  thereby  inclose  his  land,  he  could  not  legally  enter  and 
remove  the  gate  without  reasonable  notice  to  the  appellee  that  he 
voald  acquiesce  no  longer. 

Skean  v.  Withers,  12  B.  M.  441. 

Appellants  might  have  pleaded  not  guilty  and  also  liberum  ten- 
cmentam.  The  first  section,  or  paragraph  of  the  answer  could 
scarcdy  be  regarded  as  a  plea  of  not  guilty — and  under  the  second 
paragraph  he  had  all  the  benefit  of  a  plea  of  liberum  tenementum. 
He  was  not  therefore  prejudiced  by  the  ruling  of  the  court  in  re- 
gard to  the  answer,  the  instructions  of  the  court  given  for  appellee 
conforms  to  our  view  of  the  law  of  the  case  and  were  properly 
giren  and  the  one  asked  for  by  appellant  properly  refused. 

Wherefore  the  judgment  must  be  affirmed. 

Ireland,  for  appellant 
Phister,  Thomas,  for  appellee. 


Temple  Bergan  v.  Mary  Garnett. 

Actlom    Revivop — Appearance— Waiver. 

The  fOing  of  the  answer  by  appellant  must  be  regarded  as  entering 
Ufl  appearance  to  the  rule  and  the  voluntary  submUsion  of  the  cause 
vma  a  waiver  upon  his  part  of  the  right  to  question  the  propriety  of 
the  propoeed  revivor.  Both  parties  proceeded  as  though  the  order 
of  revivor  had  been  formally  made,  and  the  appellant  in  effect  con- 
Mated  tliat  ft  should  be  made. 

APPEAL  FROM  MERCER  CIRCUIT  COURT. 

February  22,  1878. 

Opikiok  by  Judge  Lindsay: 

The  proof  shows  that  John  Woods  and  wife  were  in  the  actual 
possession  of  the  land  (devised  to  the  wife,  by  her  father)  during 
coverture,  and  tfiat  they  had  issue  bom  alive* 
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John  Woods  lived  till  1846,  and  held  said  land  up  to  that  time  as 
tenant  by  the  courtesy. 

Mary  Gamett,  the  mother  of  Geo.  C.  Gamett,  died  before  her 
father  John  Woods,  and  hence  she  was  never  entitled  to  the  pos- 
session of  her  interest  in  said  land. 

In  1846  when  John  Woods  died  and  when  the  right  to  the  posses- 
sion first  vested  in  George  C.  Gamett,  he  was  an  infant  about  six 
years  of  age.  He  reached  his  majority  in  1860  or  1861,  and  then, 
for  the  first  time,  the  statute  of  limitation  began  to  run  against  him. 

He  instituted  this  action  on  the  27th  day  of  Mao^,  1867,  within  less 
than  fifteen  years  after  the  right  of  action  accrued  to  him. 

Section  570  of  the  Civil  Code  of  Practice  provides  that  "An  order 
to  revive  an  action  in  the  names  of  the  representatives  or  successors 
of  the  plaintiff  shall  not  be  made  without  the  consent  of  the  de- 
fendant after  the  expiration  of  one  year  from  the  time  the  order 
might  have  been  first  made." 

On  the  27th  of  May,  1870,  the  death  of  the  plaintiff,  Geo.  C.  Gar- 
nett,  was  suggested.  On  the  18th  of  May,  1871,  a  rule  was  awarded 
against  appellant  to  show  cause  why  the  action  should  not  be  revived 
in  the  name  Mary  Gamett,  sole  devisee  of  George  Gamett,  deceased. 

Nine  days  thereafter.  May  27th,  appellant  filed  an  answer,  and 
the  cause  was  argued  and  submitted,  for  judgment  without  objec- 
tion. On  the  1st  of  June,  judgment  was  entered ;  on  the  3d  of  June, 
the  court  set  aside  this  judgment  and  reopened  the  question  as  to 
revivor. 

In  this  the  court  erred,  when  appellant  filed  his  answer  on  the 
18th  of  May,  he  must  be  regarded  as  entering  his  appearance  to  the 
rule  and  the  voluntary  submission  of  the  cause  was  a  waiver  upon 
his  part  of  the  right  to  question  the  propriety  of  the  proposed  re- 
vivor. Both  parties  proceeded  as  though  the  order  of  revivor  had 
been  formally  made,  and  appellant  in  effect  consented  that  it  should 
be  made. 

The  will  of  Geo.  C.  Gamett,  deceased,  was  properly  certified  to 
the  court  of  Mercer  county  for  probate.  Sec.  18,  Chapter  35,  Revised 
Statutes.  And  as  the  said  will  was  proved  to  have  been  so  executed 
as  to  be  a  valid  will  of  lands  in  this  State,  the  copy  was  properly  ad- 
mitted to  probate.    Sec.  31,  Chapter  106,  Revised  Statutes. 

Neither  Geo.  C.  Gamett  nor  his  devisee  are  claiming  under  and 
against  the  will  of  his  grandfather,  John  Woods,  deceased.  This 
testator  directed  only  that  his  property  should  be  sold.    If  his  execu- 
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tors,  under  a  mistaken  idea  of  their  rights  and  duties,  sold  the  lands 
in  which  he  had  cmly  an  estate  for  life,  George  C.  Gamett  can  not 
be  prejudiced  by  their  mistake.  The  more  especially,  as  he  took  spe- 
cific legacies,  not  derived  from  the  sales  directed  to  be  made. 

It  appears  that  the  grandmother  of  G.  C.  Gamett  died,  leaving  ten 
heirs  at  law.  Mrs.  Gamett  represents  one  of  these  heirs  and  is, 
Acrefore,  entitled  to  one-tenth  of  the  tract  of  land  devised  to  Har- 
riet Woods  by  her  father,  Jake  Woods.  She  is  also  entitled  to  one- 
ninth  interest  in  the  one-tenth  of  said  land  which  descended  to  Sarah 
Burcfa  Marshall,  one  of  the  children  of  Mrs.  Woods.  She  died  in- 
testate and  without  issue,  after  reaching  the  age  of  twenty-one  years, 
and  after  the  death  of  her  father,  and  hence  Geo.  C.  Gamett  was' 
one  of  her  heirs  at  law. 

As  the  judgment  seems  to  conform  to  the  views  herein  expressed, 
it  is  affirmed. 

/.  D.  Hardin,  for  appellant 

P.  S-  Thompson,  for  appellee. 


L-  Bonner,  etc.,  v.  J,  C.  Johnson's  Trustees. 

Landlord  and  Tenant — ^Tenancy  From  Year  to  Year — ^Tenancy  at  Will-* 
Payment  of  Rent — Evidence. 

The  fact  that  rent  is  payable  by  the  month  is  not  Itself  sufficient 
to  show  that  there  was  an  agreement,  either  express  or  Implied, 
tliat  appellants  were  to  hold  the  leased  premises  at  will. 

APPEAL.  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

December  4,  1872. 

Opinion  by  Judge  Lindsay  : 

TcstMig"  the  question  by  the  rule  laid  down  by  both  Kent  and  Tay- 
lor (4th  Vol.  Kent  Com.  112;  Taylor,  Landlord  and  Tenant, 
Sec  59),  it  seems  to  us  perfectly  manifest  that  the  tenancy  in  this 
case  was  a  tenancy  from  year  to  year.  The  fact  that  the  rent  was 
paprable  by  the  month  is  not  itself  sufficient  to  show  that  there  was 
an  agreement,  either  express  or  implied,  that  appellants  were  to 
hold  the  leased  premises  as  tenants  at  will. 
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This  being  the  sole  question  submitted  to  us  for  adjudication  the 
judgnuent  of  the  Court  of  Common  Pleas  must  be  affirmed. 

Hagan  &  Dupey,  for  appellants. 

Pirtle  &  Caruth,  for  appellees. 


Alex.  Adams  v.  Wm.  Able. 


Equity — Remedy  at  Law. 

No  reason  la  glyen  why  appellee  did  not  file  certified  copies  of  his 
Judgments,  executions  and  returns  In  the  Circuit  Clerk's  office  and 
sue  out  execution  thereon  under  which  he  might  have  levied  on  and 
sold  the  land.  His  legal  remedy  being  complete  he  had  no  right  to 
tax  appellant  with  the  cost  of  a  proceeding  in  equity. 

APPEAL  PROM  DAVIESS  CIRCUIT  COURT. 

December  13, 1872. 

Opinion  by  Judge  Lindsay: 

It  appears  from  appellee's  petition  that  appellant  owned  the  land 
adjudged  to  be  sold,  and  that  he  had  occupied  and  possessed  it  for 
twenty  years  prior  to  the  institution  of  this  suit. 

Such  being  the  case,  his  title  was  prima  facie  as  perfect  as  though 
he  held  by  regular  conveyance. 

No  reason  is  given  why  appellee  did  not  file  certified  copies  of  his 
judgments,  executions  and  returns  in  the  circuit  clerk's  office  and 
sue  out  executions  thereon.  Under  such  executions  he  might  have 
levied  on.  and  sold  the  land. 

His  legal  remedy  being  complete  he  had  no  right  to  tax  appellant 
with  the  costs  of  a  proceeding  in  equity. 

Judgment  reversed  and  the  cause  remanded  with  instructions  to 
dismiss  appellee's  petition,  unless  by  amendment  he  shows  some 
right  to  ask  assistance  from  the  chancellor. 

Owens  &  Ellis,  for  appellant. 

Weir,  for  appellee. 
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Albert  Day  v.  Samuel  A.  Darnell  and  Others. 

Partnership — Silent  Partner — Liability  for  Debts  of  Firm. 

A  silent  partner  is  liable  for  tlie  debts  contracted  by  the  firm 
althon^th  liiB  name  is  not  known  in  connection  with  the  transactions 
and  contracts  made  in  furtherance  of  the  business. 

APPEAL  FROM  PLBaUNG  CIRCUIT  COURT. 

NoTember  12,  1872. 

Opinion  by  Judge  Pryor: 

The  pleadings  in  this  case  on  the  part  of  the  appellant,  who  was 
plaintiff  in  the  court  below,  are  framed  with  a  view  of  recovering 
against  Gillis  as  a  fraudulent  vendee  of  appellant's  property,  or  by 
reason  of  the  former's  liability  as  his  agent  and  bailee.  Whilst  these 
inconsistent  claims  asserted  by  the  appellant  might  not  prevent  his 
recovery  as  against  Gillis,  still  such  a  dubious  assertion  of  right 
could  scarcely  prevail  in  a  controversy  between  the  appellant  and 
Gillis'  creditors. 

The  appellant  ought  to  know  whether  he  sold  the  goods  to  Gillis 
or  placed  them  in  his  custody  to  sell  as  his  agent. 

The  testimoniy  shows  that  Gillis,  in  the  year  1869,  came  to  the 
town  of  Flemingsburg  from  Circilville,  Ohio,  and  leased  of  one  of 
the  appellees,  Franklin,  his  woolen  factory,  located  in  that  town. 

He  leased  the  property  in  his  own  name  and  engaged  in  the  manu- 
facture of  woolen  goods,  and  also  in  the  sale  of  goods  and  merchan- 
dise. He  selected  and  appointed  his  agents  in  several  counties  to  aid 
in  this  undertaking,  all  in  his  own  name,  and  with  no  evidences  con- 
nected with  the  man,  or  his  establishment,  indicating  that  any  other 
person  owned  or  had  an  interest  in  the  business  in  which  he  was  en- 
gaged. 

He  seems  to  have  been  a  stranger  in  the  place  at  the  time  he  made 
the  contract  with  Franklin.  He  incurred  many  liabilities  to  the  bank 
and  citizens  of  the  town,  created,  as  the  proof  indiactes,  for  the  pur- 
pose of  prosecuting"  the  business  in  which  he  was  engaged,  and  no 
one  had  any  reason  to  question  his  ownership  of  the  prq>erty  until 
his  failure  and  the  institution  of  the  present  suit  in  equity  by  the  ap- 
pellant against  him  and  his  creditors.    That  the  appellant  furnished 


16  Kentucky  Opinions. 

Opinion  of  the  Court. 

him  goods  and  money  to  enable  him  to  engage  in  business,  the  testi- 
mony clea-rly  shows.  Whether  the  goods  were  furnished  him  as 
agent  or  were  in  fact  sold  to  Gillis  by  Day  is  a  question  difficult  to 
answer.  The  appellant  seems  not  to  know  himself  and  gives  no  such 
explanation  by  the  proof  as  to  enable  this  court  to  determine  the 
relation  they  sustain  to  each  other.  With  a  proper  state  of  pleading 
applied  to  the  fact  we  could  not  hesitate  in  this  controversy  between 
him  and  the  creditors  of  Gillis  to  adjudge  that  the  appellant  was  a 
silent  partner  in  the  undertaking.  The  proof  ,however,  conduces 
more  strongly  to  show  that  Gillis  purchased  the  goods  of  the  appel- 
lant. It  is  hardly  to  be  presvuned  that  the  appellant  would  intrust 
the  appelle,  whom  he  alleges  and  proves  was  insolvent,  with  the 
power  to  engage  in  the  running  of  this  woolen  factory.  The  sale  of 
the  cloth  connected  with  a  general  agency  over  several  counties,  and 
also  the  purchase  and  sale  of  other  description  of  goods,  as  a  mere 
agent,  and  with  no  instruction  whatever  upon  his  authority  to  act 
as  such,  and  not  even  a  notice  to  the  community  where  the  business 
house  was  located,  that  he,  the  appellant,  was  the  owner  of  the  prop- 
erty. He  must  have  sold  goods  to  Gillis,  as  there  is  no  evidence  by 
parol  or  in  writing  that  any  other  character  of  contract  was  made 
between  them.  Assuming,  however,  the  position  taken  by  the  ap- 
pellant in  his  petition,  that  Gillis  was  his  mere  agent,  what  right  has 
he,  after  permitting  the  business  of  this  factory  to  be  conducted  in 
the  name  of  Gillis,  and  creating  liabilities  to  those  who  in  good  faith 
believed  him  to  be  the  owner  of  the  property,  to  claim  an  equity, 
either  equal  or  superior  to  the  equities  of  Gillis  creditors  ?  Gillis  was 
attempting  to  borrow  money  if  the  banks  to  enable  him  to  prosecute 
his  business ;  he  appealed  to  the  banks  and  also  to  the  appellant  to 
furnish  him  this  money.  He  did  obtain  money  from  the  bank  at 
Flemingsburg  and  now  appellant  insists  that  this  alleged  agency 
gives  him  a  superior  equity  to  the  proceeds  of  the  sale  of  Gillis' 
goods.  If  Gillis  acted  as  the  agent,  upon  what  principle  is  it  that 
Day  himself  is  not  liable  for  the  rent  of  Franklin's  factory  as  well 
as  the  obther  debt?  The  only  escape  from  responsibility  would  be 
that  Gillis  was  not  appellant's  agent  and  had  no  authority  to  con- 
tract these  debts.  The  court  acted  properly  in  adjudging  in  favor  of 
D.amall  and  Franklin  and  dismissing  the  petition  as  to  the  remain- 
ing appellees. 
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First:  Because  the  appellaat  permitted  Gillis  to  use  the  factory 
in  his  own  name,  thereby  ifiduciug  the  appellee  to  give  him 
credit. 

Second:  Conceding  that  Gillis  was  appellant's  agent,  the  debts, 
or  most  of  them,  were  created  in  the  prosecution  of  the  business 
and  for  the  purpose  of  the  enterprise,  and  Day  himself  was  liable. 

Third :  Although  the  proof  may  show  that  Gillis  was  the  vendee 
of  Day,  still,  if  Day  assumes  that  he  was  his  agent  and  so  alleges, 
he  must  be  held  to  his  pleading. 

The  denial  of  the  allegations  of  the  amended  petition  by  Franklin 
and  Darnell  is  deemed  sufficient ;  in  fact,  this  amendment  seems  to 
have  been  drawn  more  for  the  purpose  of  confusing  the  rights  of 
parties  interested  in  the  controversy,  than  as  a  fair  presentation  of 
appellant's  equity  if  he  even  had  any. 

The  only  trouble  in  the  case  arises  in  regard  to  the  claims  of  the 
bank.  The  bank  was  made  a  defendant  to  the  amended  petition,  but 
prior  to  the  filing  of  this  amendment  had  instituted  suits  on  their 
daims  in  the  Mason  and  Montgomery  circuit  courts  and  obtained 
attachments  that  were  levied  on  some  wood,  etc.,  the  property  of 
Gillis  and  this  property  sold. 

The  appellant,  by  his  petition  filed  in  these  suits,  was  made  a  de- 
fendant and  this  petition  in  which  he  alleges  that  he  was  the  owner 
of  the  property,  taken  as  his  answer  in  each  one  of  those  cases. 

The  burden  of  proof  in  each  of  these  suits  was  on  him  to  show 
diat  the  property  belonged  to  him*.  A  change  of  venue  was  granted 
In  each  of  these  cases  to  the  Fleming  Circuit  Court,  on  the 
written  statement  of  the  appellant  of  the  pendency  of  the  present 
equity  suit  in  that  court.  The  cases  were  remanded  to  Fleming, 
but  were  never  consolidated  so  far  as  this  record  shows.  They  were, 
however,  tried  together,  and  treated  as  consolidated  actions.  No 
process  cm  the  amended  petition  seems  to  have  been  served  on  the 
bank. 

It  is  true  that  a  summons  is  returned  executed  on  one  Stockwell, 
bet  whether  he  was  an  officer  of  the  bank,  or  in  any  way  connected 
with  it  does  not  appear,  and  even  if  it  did,  the  burden  of  proof  be- 
ing on  Ae  appellant  in  the  two  suits  instituted  by  the  bank  prior  to 
tile  filing  of  die  amended  petition,  the  appellant  must  manifest  his 
right  to  the  property  regardless  of  any  other  pleading,  and  it  was 
*rf>tlcss  so  considered  by  counsel  in  the  court  below. 
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The'view  taken  of  the  pleading  by  counsel  for  the  appellee  is  not 
stated  in  this  court.  As  no  appearance  hasc  been  made  by  brief  or 
otherwise  for  the  appellees. 

There  was  no  final  judgment  against  Carpenter  and  the  appeal  as 
to  him  is  dismissed. 

The  judgment  as  to  the  other  appellees  is  affirmed. 


W.  H.  Cord,  for  appellants. 
Andrews,  for  appellees. 
Cole,  for  appellee  Carpenter. 


H.  T.  Duncan,  Jr.,  v.  Samuel  L.  Williams. 

Vendor  and  Purchaser — Parol  Contract — Performance. 

A  parol  contract  to  take  and  pay  for  a  part  of  a  tract  of  land  to  be 
sold  by  a  decree  of  court  is  binding  on  the  parties  when  one  of  them 
has  performed  his  part  of  the  contract  by  bidding  in  the  land  at  the 
sale. 

Pleadings — Failure  to  Deny  Allegations  of  Petition. 

Every  material  allegation  of  the  petition  not  specifically  contro- 
yerted  by  the  answer  must  for  the  purpose  of  the  action  be  taken  as 
true. 

appeal  from  NICHOLAS  CIRCUIT  COURT. 

September  21,  1872. 

Opinion  by  Judge  PtiYOR : 

B(y:  the  terms  of  the  contract  made  between  J.  B.  Bowman,  H.  T. 
Duncan  and  R.  L.  Williams  as  agent  for  his  father,  dated  the  17th 
of  September,  1864,  and  executed  prior  to  the  purchase  of  the  Wil- 
liams land  by  Bowman,  the  appellant  expressly  agreed  to  pay  the 
claim  of  General  Williams,  the  appellee.  The  consideration'  for  this 
imdertaking  was  that  in  the  purchase  thereafter,  to  be  made  by  the 
parties  of  the  land,  the  appellant  was  to  have  and  hold  in  his  own 
right  certain  sections  of  the  land  more  valuable  than  those  to  be 
taken  by  Bowman.     The  contract  recites  that  said  Bowman  and 
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Duncaii,  wishing  to  purchase  the  land,  and  R.  L.  Williams,  wishing 
:o  pardiase  it,  to  secure  the  interest  of  his  father,  General  Samuel 
Williams,  it  is  therefore  mutually  agreed,  etc.  Then  follows  the 
agreement  on  the  part  of  the  appellant  to  pay  this  claim  now  in  con- 
troversy. This  liability  of  the  appellee  on  account  of  his  son,  John 
S.  Williams,  is  the  only  claim  alluded  to  by  the  witnesses,  and  in  as- 
certaining the  intent  and  meaning  of  the  contract  referred  to,  no 
odier  conclusion  can  be  arrived  at,  from  the  writing  itself  and  the 
testbnony  connected  with  it,  than  the  appellant  agreed  to  pay  this 
judgment  of  Holloway  and  thereby  release  the  appellee  from  any 
liability  therefor.  It  is  insisted,  however,  that  the  contract  was  re- 
scinded bQT  the  consent  of  all  the  parties  the  evening  before  Bow- 
man's purchase.  It  seems  that  an  attorney  advised  the  parties  that 
such  a  contract  as  they  had  made  with  reference  to  the  bidding  and 
poxchase  of  the  property  would  invalidate  the  sale  and  for  that  rea- 
son alone  the  parties  agreed  that  the  contract  should  be  annulled  but 
with  the  mutual  understanding,  as  the  testimony  shows,  that  after  the 
purchase  by  Bowman  its  terms  were  to  be  complied  with,  in  other 
irords,  the  parties  were  only  endeavomg  to  avoid  the  effect  htat  such 
a  contract  might  have  upon  the  sale.  Bowman,  after  his  purchase 
of  the  land,  executed  the  contract  so  far  as  he  was  obligated  to  the 
very  letter,  by  surrendering  to  the  appellant  all  the  land  he  was  en- 
titled to  by  the  terms  of  that  instrument,  or  the  parol  agreement, 
cade  after  the  allied  rescission  of  the  written  contract. 

Bowman's  testimony  is,  that  the  contract  was  cancelled  by  the 
advice  of  an  attorney  and  that  the  arrangement  then  agreed  upon 
was:  "That  he.  Bowman,  was  to  purchase  all  the  land  and  that  l)un- 
can  was  to  purchase  a  portion  of  them  subsequently  to  the  sale.  It 
was  also  understood  that  Duncan  was  to  pay  off  the  liability  of  Gen- 
eral Williams  as  surety  of  John  S.  Williams  on  the  guardian's  bond 
esdxnated  to  be  about  $10,000. 

This  is  all  that  the  witness  Bowman  knows  of  the  agreement.  This 
statcmeut  of  Bowman  is  of  itself  conclusive  of  the  rights  of  the  par- 
ties to  this  controversy.  The  appellants  not  only  get  the  same  land 
that  he  was  to  get  by  the  terms  of  the  written  contract,  but  proceeds 
to  pay  oflF  the  Hrfloway  judgment.  He  may  have  regarded  this 
payment  as  a  purchase  of  the  judgment  from  Holloway,  but  the 
facts  appearing  in  the  record  sustains  no  such  view  of  the  case. 
If  the  appellant  purchased  the  judgment  of  Holloway  and  there 
was  no  contract  binding  the  appellant  to  pay  it,  we  can  not  well  see 
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how  it  was  to  become  entitled  to  the  claims  in  Qark  garnisheed  by 
the  appellee  for  the  purpose  of  indemnif3ring  him  as  the  surety  of 
his  son.  These  claims  the  appellant  collected  and  applied  to  the  pay- 
ment of  the  HoUoway  judgment  reducing  it  to  a  title  upwards  of 
seven  thousand  dollars.  The  testimony  in  the  case  conduces  to  show 
that  the  appellant  was  entitled  to  these  claims  ,although  the  written 
contract  makes  no  allusion  to  them  whatever,  and  the  parol  agree- 
ment proven  by  Bowman  is  equally  as  silent  upon  the  subject. 

The  written  agreement  and  the  parol  agreement  proven  by  Bow- 
mail  both  evidence  the  fact  that  the  appellant  was  to  discharge  this 
judgment  b(y,  reason  of  his  obtaining  an  interest  in  that  Illinois  land. 

If,  however,  the  written  contract  was  in  fact  rescinded  and  the 
assignment  of  the  Holloway  judgment  was  a  purchase  by  the  ap- 
pellant he  fails  to  show  by  any  proof  in  this  record,  how  or  in  what 
way  he  had  the  right  to  apply  the  claims  garnished  in  Clark  to  the 
payment  of  the  Holloway  judgment.  In  the  absence  of  such  an  expla- 
natio  we  must  regard  ths  appropriation  of  the  monies  as  confirma- 
tory of  the  contract  relied  on  by  appellee.  The  appellant  in  July, 
1865,  in  a  letter  to  the  appellee  on  the  subject  asks  the  appellee  to 
send  him  a  copy  of  the  agreement  made  between  Bowman,  your  son, 
and  myself,  so  that  I  can  be  in  position  to  settle  with  Houston.  This 
letter  expressly  recognizes  the  existence  of  the  agreement  relied  on 
by  the  appellee  and  is  sought  to  be  made  by  the  appellant  the  foundar 
tion  of  a  settlement  with  Houston's  attorney  for  the  appellee  of  the 
matters  in  controversy.  In  a  conversation  had  by  the  appellat  with 
the  attorney,  Houston,  he  (appellant)  admitted  that  he  was  to  apy 
off  this  Holloway  judgment  and  only  insisted  upon  his  right  to  the 
claims  garnisheed  in  Clark.  Whilst  we  are  inclined  to  the  opinion 
that  the  appellant  may  have  believed  that  he  had  the  right  to  be  sub- 
stituted to  the  rights  of  General  Sam  Williams  as  against  his  son 
John  S.,  still  the  facts  upon  this  record  leave  no  doubt  upon  the 
mind  of  the  court  but  that  the  appellant  was  to  be  entirely  exoner- 
ated from  the  payment  of  the  Holloway  judgment. 

The  amended  petition,  filed  by  the  appellant,  alleges  "that  if  the 
contract  was  rescinded  it  was  not  a  bona  fide  rescission,  but  made 
with  a  view  to  avoid  any  illegality  in  the  sale  and  the  parties  still 
agreed  to  fully  carry  out  said  agreement — ^that  the  defendant  entered 
into  the  possession  of  his  land  under  the  agreement  and  fully  ac- 
knowledged it  verbally  and  in  writing,  etc.  To  this  amended  petition 
and  the  specific  allegations  therein  contained  the  appellant  makes 
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this  answer :  ''The  def endant,  for  answer  to  the  amended  petition, 
reiterates  the  statements  of  his  original  petition^  and  denies  ail  the 
statements  of  the  amended  petition  at  variance  with  the  statements 
and  denials  of  his  original  answer."  An  answer  must  contain  a 
denial  of  such  allegations  of  the  petition  controverted  by  the  de- 
fenndant  or  of  any  knowledge  or  information  thereof  sufficient  to 
form  a  relief."  Every  material  allegation  not  specifically  con- 
troverted by  the  answer  must  for  the  purpose  of  the  answer  be 
taken  as  true.    Corbin  v.  Commonwealth,  2  Met.  380. 

The  defendant,  making  a  statement  in  his  answer  to  an  original 
petition,  that  if  true,  is  iconsistent  with  the  allegations  of  an  amend- 
ed petition  afterwards  filed,  does  not  dispense  with  the  necessity  of 
answerig  specifically  the  allegations  of  the  amended  petition,  espe- 
cially where  these  allegations  are  material  and  not  set  forth  in  the 
original  petition,  and  therefore  an  answer  to  such  an  amended  pe- 
tition "That  the  defendant  denies  all  the  statements  therein  con- 
tained inconsistent  with  his  original  answer  is  no  such  denial  of 
the  allegations  of  the  amended  petition  as  required  by  the  code. 

The  allegations  of  the  amended  petition  material  to  the  issue  in 
:his  case  stand  undenied,  and  must  be  taken  as  true.  The  appellee 
is  entitled  to  the  relief  asked  for  upon  both  the  pleadings  and  proof. 

Judgment  afErmed. 

Waters,  for  appellant 

/.  //.  Mulligan  and  Turner,  for  appellee. 


David  E.  Craig,  Etc.,  v.  James  Hudson,  Adm'r. 

Prtecipal  and  Surety— Discharge  In  Bankruptcy— New  Promise— Misjoin- 
der of  Parties. 

A  Joint  action  can  not  be  maintained  as  against  the  sureties  on  a 
note  and  the  principal  on  his  promise  to  pay  the  note  after  his  dis- 
chaise  In  hankraptcy. 

APPEAL  FROlf  KENTON  CIRCUIT  COURT. 

September  16,  1872. 
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Opinion  by  Judge  Pryor  : 

If  the  appellant,  Craig,  was  a  competent  witness  for  his  sureties 
upon  the  note  to  Hudson  prior  to  his  discharge  in  bankruptcy,  we 
are  unable  to  perceive  why  he  is  incompetent  after  his  discharge. 
The  testimony  of  Craig  in  the  present  case  would  not  have  increased 
or  lessened  his  liability,  and  if  his  promise  to  pay  the  debt  after  his 
release  in  bankruptcy  makes  him  not  only  liable  for  the  debts  to 
Hudson's  administrator,  but  to  his  sureties  also,  in  the  event  they 
pay  it,  then  he  occupies  the  same  attitude  towards  his  sureties  as 
he  did  before  the  release  took  place.  His  responsibility  to  the  sure- 
ties and  the  plaintiff  Hudson  must  be  the  same. 

He  has  no  interest  in  the  issue  between  the  sureties  and  Hudon's 
administrator.  His  discharge  in  bankruptcy  released  him  from 
the  debt  unless  a  promise  mas  afterwards  made  to  pay.  If  re 
leased  by  his  bankruptcy,  he  is  certainly  competent,  and  if  he  is 
liable  on  the  alleged  promise  to  pay,  his  testimony  for  the  sure- 
ties   can  neither  enlarge  nor  diminish  this  liability. 

Craig  was  not  a  party  to  the  issue  made  between  the  sureties  on 
the  notes  and  the  appellee.  He  was  therefore  competent  to  tes- 
tify upon  the  point  for  which  he  was  called  by  the  sureties. 
Mllett  zf.  Parker,  2  Metcalfe,  page  610.  Civil  Code  Sec.  699.  670. 
Paragraph  No.  1  of  plaintiff's  reply  to  the  counterclaim  of  is 
defective  nad  the  demurrer  should  have  been  sustained  thereto. 

The  charge  in  the  set-off  of  Craig  is  that  the  services  were  ren- 
dered b(y  him  for  the  administratrix  and  her  response  that  she  has  no 
knowledge  or  information  as  to  whether  they  were  or  not,  is  insuffi- 
cient. She  denies  ever  having  employed  Craig  as  attorney,  but 
there  is  no  denial  that  he  rendered  the  services.  If  the  appel- 
lant Craig  is  discharged  from  the  note  by  his  bankruptcy,  the  ap- 
pellee can  have  no  recovery  as  against  him  upon  it,  and  if  his 
promise  afterwards  made  to  pay  the  debt  is  relied  on,  the  action 
must  be  on  the  promise  and  not  on  the  original  debt.  In  this 
case,  however,  the  set-off  of  Craig  presents  a  cause  of  action 
as  agaist  the  appellee  and  although  Craig  may  not  be 
liable  on  the  original  debt  still  we  can  see  why  theprom- 
ise  to  pay  may  not  be  relied  on  in  order  to  prevent  a  recovery 
(if  the  facts  authorize  it)  by  the  appellant  Craig  on  his  set-off.  The 
proper  way  to  present  it,  however,  is  by  an  amended  pleading  and 
not  by  way  of  reply;    If  permitted  to  reply  by  setting  forth  other 
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causes  of  action  against  the  defendants  than  those  contained  in  the 
petition  there  would  be  no  end  to  pleading  and  a  reply  to  a  reply 
would  be  made  necessary.  This  character  of  pleading  is  not  author- 
ized by  tiie  code.  The  demurrer  should  have  been  sustained  also  to 
die  second  paragraph  of  the  reply  to  the  set-ofF  of  Craig,  for  the  rea- 
son that  there  is  no  calse  of  action  alleged,  even  if  regarded  in  the 
light  of  an  amended  petition.  To  make  such  an  amendment  good 
it  mast  contain  all  the  allegations  necessary  in  an  original  petition. 
Either  party  should  be  permitted  to  amend  their  pleadings,  but  the 
appellee  should  be  required  to  prosecute  the  suit  either  on  the 
ordinal  note  or  the  new  promise. 

A  joint  action  can  not  be  maintained  as  against  the  sureties  on  the 
note  and  against  Craig  on  his  promise  to  pay.  For  the  reasons  indi- 
cated, the  judgment  of  the  Court  below  is  reversed  and  the  cause 
remanded  with  directions  to  award  all  the  appellants  a  new  trial  and 
for  further  proceedings  consistent  with  this  opinion. 

/.  M.  Collins,  for  appellants. 
Pryor,  Chambers,  for  appellee. 


A.  E.  Cantkill,  Etc.^  v.  Thompson  B.  Eastis. 

Estoppel — Party  Advising  Purchase  of  Land  Is  Estopped  to  Set  Up  Ad« 
veree  Claim. 

The  appellee  was  present  when  the  sale  of  the  land  was  made  to 
appellant.  He  advised  the  purchase  and  talked  of  buying  It  himself. 
He  knew  the  trouble  connected  with  the  title.  It  was  his  duty  to 
lukTe  explained  to  appellant  the  character  of  the  Tender's  title,  and 
as  he  tidied  to  do  this,  he  Is  estopped  now  to  set  up  an  adverse  claim 
to  the  land. 

APPEAL.  FROM  GREEN  CIRCUIT  COURT. 
February  24,  1872. 

Opinion  by  Judge  Pryor  : 

The  pnxccds  of  the  sale  of  the  girl  Francis  was  applied  to  the 
payment  of  the  purchase  money  for  the  land  in  controversy.  The 
b<^  Albert,  who  had  been  exchanged  by  Eastis  with  Robinson 
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for  Ellen,  the  mother  of  Francis,  belonged  to  the  children  of  Mrs. 
Eastis,  subject  to  the  life  estate  of  the  mother.  The  father  of  Mrs. 
Eastis  left  a  last  will  at  his  death  by  which  the  interest  of  his  daugh- 
ters in  the  slaves  devised  was  limited  to  an  estate  for  life  with  re- 
mainder to  their  children. 

Neither  Mrs.  Eastis  nor  her  husband  had  any  right  to  dispose  of 
Albert,  so  as  to  divest  the  children  of  their  interest  in  him.  They 
both  seemed  to  have  been  aware  of  this  fact,  and  the  purchaser  of 
the  girl  Francis,  ascertaining  from  the  family  or  otherwise,  that  the 
title  to  the  girl  was  acquired  by  the  exchange  made  of  Albert,  re- 
quired the  children  to  execute  a  bill  of  sale  to  him,  to  complete  and 
perfect  the  title. 

It  seems  clear  from/  the  proof  that  the  object  in  making  the  sale 
to  Pierce  of  Francis,  was  to  obtain  means  in  order  to  enable  the  par- 
ties interested  to  purchase  a  small  tract  of  land  for  Mrs.  Pulks,  one 
of  the  daughters  of  Eastis  and  wife.  The  land  was  bought  of  a  man 
by  the  name  of  Scott,  and  although  he  testifies  that  the  money  was 
paid  him  by  old  man  Eastis  for  the  land,  a  fact  which  is  dotibtless 
true,  still  it  is  equally  certain  that  the  money  and  notes  he  (Scott) 
obtained  for  his  land,  was  the  proceeds  of  the  sale  of  the  slave 
Francis  to  Pierce.  Scott  is  evidently  mistaken  in  stating  that  he  ex- 
ecuted a  bond  for  title  to  this  land  to  old  man  Eastis. 

A  number  of  witnesses  saw  the  bond  after  it  was  executed  in  the 
possession  of  Mrs.  Eastis,  and  say  that  the  bond  was  executed  to 
her,  and  that  she  was  then  expressing  fears  that  Mrs.  Fulks  might, 
in  the  event  the  bond  was  lost,  be  deprived  of  her  interest  in  the 
land. 

It  appears  that  during  the  lifetime  of  the  mother,  that  the  three 
surviving  children  were  all  allotted  a  small  tract  of  land  each,  by 
Mrs.  Fulks,  Martha  Pierce  and  Thompson  B.  Eastis,  and  entered 
into  the  possession. 

After  the  mother's  death,  which  occurred  before  her  husband,  this 
division  of  the  land  seems  to  have  been  disregarded,  and  the  father 
(old  man  Eastis)  asserting  as  he  does  now,  that  the  bond  for  the 
title  to  this  land  was  executed  to  him,  obtained  a  deed  from  the 
vendor  Scott  to  himself,  and  at  his  death  left  a  last  will  of  which 
he  devises  this  particular  land  to  Thompson  B.  Eastis,  the  plain- 
tiff in  the  present  action. 

This  will  disposes  of  no  other  estate  of  the  old  man  of  any  kind  or 
description  than  the  land  on  which  Mrs.  Fulks  lived. 
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Thompson  6.  Eastis  and  Mrs.  Pierce  held  title  to  this  land  in  the 
same  way.  They  had  no  other  title  than  Mrs.  Fulks',  and  seemed 
never  to  have  obtained,  so  far  as  this  record  shows,  any  other  evi- 
dence of  title  than  the  mere  possession  under  the  purchase  made  by 
their  mother  in  her  lifetime  and  perhaps  by.  the  father  and  mother 
jointly. 

The  tract  of  land  occupied  and  sold  by  Mrs.  Pierce  may  have  been 
purchased  and  doubtless  was,  by  the  proceeds  of  the  father's  land  or 
out  of  his  own  means,  but  the  land  in  controversy  was  certainly  pur- 
chased with  the  money  to  which  these  children  were  entitled  after 
the  mother's  death.  After  Mrs.  Fulks  was  placed  in  the  possession 
of  this  land  the  present  appellee,  knowing  the  manner  in  which  she 
held  the  title,  purchased  it  from  her,  and  took  her  bond  for  title.  This 
sale,  however,  was  cancelled  and  was  made  for  no  other  purpose, 
as  the  proof  shows,  than  to  prevent  the  creditors  of  Mrs.  Fulks  from 
subjecting  it  to  the  payment  of  her  debts.  The  proof  also  shows 
that  old  man  Eastis,  after  the  death  of  his  wife,  and  while  Mrs. 
Fulks  was  in  possession,  asserted  a  claim  of  ownership  over  it,  and 
even  rented  it  out,  but  this  action  on  the  part  of  the  father  is  ex- 
plained by  testimony  showing  that  this  asserted  ownership  of  the 
land  by  him,  was  made  for  the  same  purpose  that  the  sale  of  the 
land  was  made  by  Mrs.  Fulks  to  the  present  appellee,  viz.,  for  the 
purpose  of  preventing  a  sale  of  it  to  pay  the  daughter's  debts. 

The  present  appellee  and  his  sister,  Mrs.  Risen,  had  each  obtained 
their  full  share  of  the  land  left  by  either  the  mother  or  the  father, 
and  if  they  held  under  no  other  title,  and  in  the  same  that  Mrs.  Fulks 
did,  it  is  difficult  to  perceive  how  they  can  hold  their  land  and  Mrs. 
Fulks  be  deprived  of  hers,  and  conceding  that  the  land  belonged  to 
the  father  and  that  he  had  the  power  to  dispose  of  it,  then  the  appel- 
lee can  hold  the  present  land  under  the  will,  the  title  ot  the  property 
given  h(y  the  father  to  himself,  and  Mrs.  Risen,  being  of  no  more 
validity  than  the  title  of  Mrs.  Fulks  to  her  land,  the  latter  by  virtue 
of  the  17th  section  of  the  Revised  Statutes,  I.  Vol.,  page  426,  Chap. 
Descents  and  Distribution,  would  have  to  be  made  equal  out  of  the 
undevised  estate  with  the  other  children  before  they  could  claim  any 
part  of  it.  We  are  satisfied,  however,  that  the  old  man  had  no  right 
to  this  land,  and  could  not  dispose  of  it  by  deed,  will  or  otherwise, 
and  that  the  manner  in  which  he  can  deem  himself  to  be  the  owner 
was  by  the  repeated  efforts  of  himself  and  son  to  relieve  it  from  the 
burden  of  Mrs.  Fulks'  debts. 
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The  appellee  could  not  recover  this  land  even  if  the  advancements 
had  been  equal  and  the  title  perfect  in  the  father  when  he  made  the 
will.  He  was  present  when  this  sale  was  made  to  the  appellant  by 
Mrs.  Fulks.  He  advised  the  purchase  and  talked  of  buying  it  him- 
self. He  then  knew  the  trouble  connected  with  the  title.  It  was  his 
duty,  instead  of  advising  the  appellant  to  buy  his  sister's  land,  to 
have  explained  to  him  the  nature  and  character  of  her  title,  and  as  he 
failed  to  do  this,  and  his  own  statements  in  regard  to  this  sister's 
claim  inducing,  doubtless,  the  appellant  to  make  the  purchase, 
he  is  estopped  now  to  set  up  any  such  adverse  claim  as  he  is 
attempting  to  assert. 

The  judgment  of  the  court  below  is  reversed  and  cause  remanded 
with  directions  to  the  court  below  to  dismiss  appellee's  petition  and 
permit  amended  pleadings  to  be  filed,  if  necessary,  requiring  the 
children  and  heirs  of  old  man  Eastis  to  convey  the  land  to  the  ap- 
pellant and  for  further  proceedings  consistent  herewith. 

Howell  and  W.  H.  Chelf,  for  appellants. 

James,  for  appellee. 


Jesse  Deshaser  v.  Commercial  Bank  of  Kentucky,  Etc. 

Pleadings — Amendment  After  Jud<gment. 

It  was  too  late  for  the  appellant  after  judgment  had  been  rendered 
to  ofPer  an  amendment.  After  judgment  an  amendment  Is  some- 
times permitted  to  be  made  in  order  to  stistain  it,  but  an  amend- 
ment would  not  be  allowed  for  the  purpose  of  invalidating  the  judg- 
ment. 

APPEAL  FROM  MERCER  CIRCXHT  COURT. 

November  7,  1872. 

Opinion  by  Judge  PtiYOR : 

Although  the  judgment  is  void  in  the  present  case  as  against  Wm. 
Deshaser  for  the  reason  that  there  was  no  warning  order  against 
him  and  no  service  of  process  whatever,  still  he  is  not  complaining 
in  this  court. 
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Opinion  of  the  Court. 

The  judgment,  however,  must  be  reversed  so  far  as  it  affects  the 
^fpcll2nt  Jesse  Deshaser.  The  cause  was  never  submitted  to  the 
oourt  for  final  judgment,  and  leave  should  have  been  given  the 
appellant  to  amend  his  answer  or  stand  by  his  demurrer. 

The  only  question  submitted  to  the  court  was  as  to  the  sufficiency 
of  the  defense  relied  on  b(y,  the  appellant,  and  the  court  after  sustain- 
ing the  demurrer  should  have  afforded  him  an  opportunity  to  amend 
ins  pleading.  It  was  too  late  for  the  appellant  after  judgment  had 
been  rendered  to  offer  an  amendment.  After  judgment,  an  amend- 
ment is  sometimes  permitted  to  be  pleaded  in  order  to  sustain 
it,  but  an  amendment  would  not  be  allowed  for  the  purpose  of 
tsvalidating  the  judgment. 

If,  therefore,  no  amendment  would  have  been  permitted  after 
judgment,  the  court  should  have  given  the  leave  to  amend  before 
judgment. 

The  appellant  could  not  have  asked  leave  to  amend  for  the  reason 
that  the  judgment  sustaining  the  demurrer  also  determined  the  right 
of  the  parties  upcHi  the  merits. 

The  court  below  should  have,  upon  the  petition  offered  to  be  filed 
by  the  appellant,  considered  all  the  cases  pending  in  that  court  seek- 
ing to  subject  the  land  claimed  by  Wm,  Deshaser,  or  his  fathers,  to 
the  payment  of  their  several  debts. 

Upon  the  return  of  the  cause,  the  appellant  should  be  allowed 
to  amend  his  answer. 

The  judgment  of  the  court  below  is  reversed  as  to  the  appellant 
and  cause  remanded  for  further  proceedings  consistent  with  this 
opinioti. 

/.  B.  Thofnpson,  for  appellant. 


John  A.  Duff,  etc.,  v.  Robt.  W.  Rose. 

New  Trial-^mpeaehmant  of  WitnaMO*— 'Absence  of  Party. 

The  absence  of  appellant  from  the  trial  of  the  cause  is  no  reason 
wh7  a  new  trial  should  have  been  allowed  him.  The  fact  that  he 
would  bare  been  able  to  impeach  some  of  the  witnesses  who  testi- 
fied acalnst  blm  would  not  have  entitled  him  to  a  continuance. 
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Opinion  of  the  Court. 

Contracts — M  isrepressntation — I  nstructions. 

It  was  not  erroneous  to  instruct  to  the  effect  that  If  appellant 
agreed  to  take  ten  additional  hogs  to  make  up  the  supposed  average 
of  two  hundred  pounds  per  head,  nothing  should  he  found  on 
account  of  misrepresentation  as  to  the  weight,  made  hy  appellee. 

APPEAL  FROM  ESTILL  CIRCmT  COURT. 

September  4,  1872. 

Opinion  by  Judge  Lindsay: 

The  absence  of  the  appellant  from  the  trial  of  this  cause  is  no 
reason  why  a  newi  trial  should  have  been  allowed  him.  The  fact  that 
he  would  have  been  able  to  impeach  some  of  the  witnesses  who  testi- 
fied against  him  would  not  have  entitled  him  to  a  continuance  had 
he  made  application  therefor  upon  that  ground  alone. 

Besides  this,  the  repeated  continuance  had  upon  his  motions  very 
strongly  indicates  that  his  principal  object  in  the  litigation  was  delay. 

Appellant  has  no  right  to  complain  that  certain  portions  of  his 
depositions,  which  were  mere  recitals  of  hearsay  testimony,  were 
excluded,  nor  that  his  motions  to  exclude  competent  testimony 
taken  by  appellee  were  overruled. 

The  fact  that  one  witness  adopted  the  testimony  or  deposition  of 
another,  amounts  to  nothing  in  view  of  the  fact  that  such  witness 
was  cross-examined  at  length  by  appellant. 

Instructions  Nos.  1,  2,  and  3,  given  by  the  court,  present  the  law 
of  this  case  even  more  favorable  to  appellant  than  should  have  been 
done,  in  view  of  the  fact  that  the  measure  of  damages  fixed  in  case 
the  jury  should  find  for  him  on  his  counterclaim  embraced  the  ex- 
pense incurred  in  driving  the  unspayed  sows,  in  addition  to  the 
difference  in  value  at  the  time  and  place  of  delivery. 

It  was  not  erroneous  to  instruct  to  the  effect  that  if  appellant 
agreed  to  take  ten  additional  hogs  to  make  up  the  supposed 
average  of  two  hundred  pounds  per  head,  that  nothing  should  be 
found  on  account  of  representations  as  to  weight  made  by  appel- 
lee. This  is  not  in  conflict  with  the  instruction  first  given  to  the 
effect  that  he  was  responsible  for  representations  as  to  size  of 
hogs  not  seen  by  appellants. 

But  independent  of  this  appellant  voluntarily  received  and  kept 
all  the  hogs  after  they  had  been  gotten  out  of  the  field,  and  when 
there  was  no  pretense  that  they  could  not  be  examined  by  him- 
self or  his  agent. 
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Opinion  of  the  Court. 

Feeling  satisfied  that  the  judgment  appealed  from  is  consistent 
with  the  substantial  justice  of  the  case  it  must  be  affirmed. 

LUly,  for  appellants. 

CaldweU,  for  appellee.. 


Margaret  Ellis  v.  Thomas  Grider. 

Powf    Wife  Estopped  to  Claim — Innocent  Purchaser. 

The  appellant  appeared  in  open  court,  at  the  term  of  court  at  which 
the  commissioner  reported  the  sale  of  her  husband's  land,  and  re- 
linquished her  right  to  dower  therein. 

As  a  matter  of  law  this  relinquishment  did  not  divest  her  of  her 
light  to  dower,  but  it  estops  her  from  asserting  such  right  against 
thoee  who  acted  upon  the  faith  of  it  and  purchased  and  paid  for  the 
land,  under  the  impression,  traceable  directly  to  her  voluntary  act, 
that  it  wsa  free  from  such  incumbrance. 

APPEAL  FROM  RUSSELL  CIRCUIT  COURT. 

December  20, 1872. 

Opinion  by  Judge  Lindsay  : 

It  does  not  appear  that  appellant  was  a  party  petitioner  in 
the  cx-parte  proceeding  by  Robert  Higginbothan's  heirs,  but  it 
does  appear  as  part  of  the  record  in  that  case  that  at  the  same 
term  at  which  the  commissioner  reported  the  sale  of  the  land, 
she  appeared  in  open  court  and  relinquished  her  right  to  dower 
in  the  interests  therein  owned  by  her  deceased  husband. 

It  does  not  matter  whether  this  relinquishment  was  based 
Qpon  a  consideration  or  not,  as  Lester,  the  purchaser,  had  the 
right  to  act  upon  it  in  accepting  the  deed  of  the  court,  and  in 
paring  the  purchase  price  for  the  land,  and  his  vendee,  Grider, 
had  the  same  right  in  purchasing  from  him. 

It  may  be  and  is  true,  as  a  matter  of  law,  that  this  relinquish- 
ment did  not  divest  Mrs.  Ellis  of  her  right  to  dower,  but  it  cer- 
tainly estops  her  from  asserting  such  right  against  those  who 
acted  upon  the  faith  of  it  and  purchased  and  paid  for  the  land. 
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under  the  impression  traceable  directly  to  her  voluntary  act, 
that  it  was  free  from  such  incumbrance. 

The  facts  constituting  this  estoppel  are  aptly  pleaded  in  appel- 
lee's answer  and  are  fully  sustained  by  record  evidence. 

Judgment  afHrmed. 

Garnett,  Hays,  for  appellant 
Montgomery,  for  appellee. 


John  Chapman,  etc.,  v.  L.  Shannon. 

Trespass  to  Try  Title-^lnjunction  to  Stay  Waste^Boundaries  Must  Be 
Fixed  In  Judgment — Writ  of  Possession. 

In  actions  In  ejectment,  where  recovery  Is  had,  the  plaintiff  is  en- 
titled  to  a  writ  of  possession  and  may  take  possession  under  it,  but 
in  a  suit  in  equity  where  the  deeds  under  which  both  parties  claim 
have  no  definite  boundaries,  the  chancellor  in  determining  the  rights 
of  the  parties  should  fix  and  establish  the  boundary,  so  as  to  enable 
the  officer  who  executes  the  writ,  as  well  as  the  parties,  to  know 
the  boundaries  of  their  respective  tracts  of  land. 

Where  the  title  and  possession  of  land  are  both  brought  in  ques- 
tion by  reason  of  the  alleged  unlawful  entry,  the  result  of  the  litiga- 
tion determines  the  question  of  title. 

APPEAL  FROM  LAWRENCE  CIRCUIT  COURT. 

•November  14, 1872. 

Opinion  by  Judge  Pryor: 

The  appellee  instituted  the  present  suit  in  equity  alleging  that 
he  was  the  owner  and  in  the  possession  of  certain  lands  by  him- 
self and  tenants  and  that  the  appellants  had  entered  upon  this 
possession  and  were  cutting  and  destroying  the  timber  and  sell- 
ing tanbark  therefrom  and  committing  great  waste,  etc.  He  asks 
for  an  injunction  to  stay  waste  and  also  a  judgment  for  the 
value  of  the  tanbark  removed  from  the  premises. 

No  recovery  of  the  land  or  the  possession  is  asked  for  by  the 
pleading. 
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Opinion  of  the  Court. 

The  appellants  traverse  the  allegations  of  the  petition  and 
assert  a  right  of  property  in  themselves  to  the  land  upon  which 
the  waste  is  alleged  to  have  been  committeed.  This  answer 
necessarily  placed  in  issue  the  title  to  the  land.  Much  proof  was 
taken  on  both  sides  in  regard  to  the  boundary  of  the  parties  own- 
ing adjoining  tracts.  The  appellee  exhibits  two  different  deeds 
for  the  land  owned  by  him,  one  from  a  man  by  the  name  of  Rob- 
erts, and  the  other  from  the  sheriff  of  Lawrence  county  by  reason 
of  an  execution  sale  of  the  land  of  James  Shannon.  Shannon 
purchased  of  Shorter,  and  the  land  on  which  this  alleged  unlaw- 
ful entry  w^as  made  is  the  tract  purchased  by  Sam  Shannon  of 
Shorter,  and  sold  by  the  sheriff  by  virtue  of  an  execution  against 
Shannon  and  purchased  by  Moore,  and  Moore,  the  purchaser, 
afterwards  uniting  in  a  deed  with  the  sheriff  conveys  the  land  to 
the  appellee.  The  weight  of  the  testimony  shows  that  the  timber 
cut,  and  the  waste  committed  was  upon  the  land  originally  owned 
by  Shorter  and  conveyed  by  the  sheriff  to  the  appellee.  The 
objection,  however,  to  the  judgment  is,  that  it  is  too  indefinite 
and  the  sheriff  required  to  execute  the  writ  of  possession  would 
have  trouble  in  determining  the  extent  of  appellee's  recovery.  It 
is  true  in  an  action  of  ejectment  where  a  recovery  is  had  the 
plaintiff  is  entitled  to  his  writ,  and  may.  take  possession  under 
it  at  his  own  peril,  but  in  an  equity  suit  like  this,  where  the 
deeds  under  which  both  parties  claim,  and  particularly  the  deeds 
of  the  appellee  have  no  definite  boundary,  the  chancellor  in 
determining  the  right  of  the  parties  should  fix  and  establish  the 
boundary  so  as  to  enable  the  officer  who  executes  the  writ,  as 
well  as  the  parties,  to  know  the  boundaries  of  their  respective 
tracts  of  land.  There  is  some  proof  indicating  that  the  boundary 
of  the  Shorter  deed  includes  the  actual  possession  and  improve- 
ments of  the  appellants;  whether  it  does  or  not,  is  a  question 
diflBcult  for  this  court,  upon  a  careful  examination  of  the  record, 
to  determine.  Therefore  the  necessity  of  ascertaining  and  fixing 
the  boundary  line  of  the  true  tracts,  it  is  also  made  the  more 
necessary  in  this  case,  as  the  recovery  of  the  land  or  a  specified 
boundary  is  not  asked  for  by  the  prayer  of  the  petition.  It  is 
true  that  in  an  action  of  this  character  where  the  title  and  pos- 
session are  brought  in  question  by  reason  of  an  alleged  unlawful 
entry,  the  result  of  the  litigation  determines  the  question  of  title, 
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and  although  there  was  no  specific  prayer  for  a  recovery  of  the 
land,  still  the  unlawful  entry  being  shown,  the  party  guilty  of 
the  tort  is  not  prejudiced  by  a  judgment  of  the  chancellor,  not 
only  quieting  the  title  but  removing  him  from  the  premises. 

Whilst  this  may  be  done,  the  chancellor,  in  order  to  quiet 
the  title  and  limit  the  extent  of  the  appellee's  recovery,  must 
establish  the  boundary  by  having  an  actual  survey  made  marking 
and  defining  the  boundary  lines.  This  has  not*  been  done  by  the 
judgment  and  the  parties  are  left  with  the  same  indefinite  and 
uncertain  boundaries  they  had  when  the  suit  was  instituted. 
For  the  reasons  indicated  the  judgment  is  reversed  and  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 
Either  party  should  be  allowed  to  amend  their  pleadings. 

Rodman,  for  appellants. 

Moore,  Burns,  for  appellee. 


John  Daniel  v.  Commonwealth. 

Criminal  Law — Carrying  (fonceaied  Weapons. 

The  offense  denounced  and  intended  to  be  punished  by  the  statute* 
is  the  practice  of  carrying  deadly  weapons  concealed  from  ordinary 
and  common  observation,  and  not  such  open  and  visible  arming  of  the 
person  as  would  be  readily  seen  and  understood,  and  although  the 
pistol  may  have  been  worn  in  scabbard  and  thus  a  part  of  ^It  con- 
cealed from  view,  yet  if  enough  of  it  was  exposed  to  ordinary  ob- 
servation as  to  show  plainly  what  it  was,  such  carrying  was  not  an 
offense  under  the  statute. 

APPEAL  FROM  BATH  CIRCUIT  COURT. 

June  7,  1872. 

Opinion  by  Judge  Hardin  : 

The  question  to  be  determined  by  the  jury  in  this  case  was, 
whether  or  not  the  defendant  was  guilty,  as  charged,  of  carrying 
concealed  a  pistol,  which  was  a  deadly  weapon.    (1  R.  S.  14.) 

In  explanation  of  what  constituted  the  offense,  the  court  in- 
structed the  jury  that  "carrying  a  pistol  in  a  scabbard  around 
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the  defendant,  is  a  concealment  within  the  statute,  although 
the  scabbard  was  visible  and  portions  of  the  pistol  invisible." 

We  cannot  concur  in  this  construction  of  the  law.  The  of- 
fense denounced  and  intended  to  be  punished  by  the  statute, 
manifestly  is  the  practice  of  carrying  deadly  weapons  concealed 
from  ordinary  and  common  observation,  and  not  such  open  and 
visible  arming  of  the  person  as  would  be  readily  seen  and  under- 
stood, and  although  the  pistol  of  the  appellant  may  have  been 
worn  in  a  scabbard,  as  such  weapons  are,  and  thus  a  part  of  it 
cooceaed  from  view;  yet,  if  eough  of  it  was  exposed  to  ordi- 
nary observation,  and  not  hidden  by  clothing  or  otherwise  as  to 
show  plainly  what  it  was  such  a  carrying  of  it  was  not,  in  our 
opinion,  an  offense  under  the  statute. 

The  judgment  is  therefore  reversed  and  the  cause  remanded 
for  a  new  trial  on  principles  not  inconsistent  with  this  opinion. 


Kesbiit,  for  appellant 
Attorney-General,  for  appellee. 


James  D.  Duncan,  etc.,  v.  Luther  Carpenter,  etc. 

Wni»— Acceptance  of  Favorable  Provisions — Estoppel. 

Where  a  devisee  accepts  the  proylsions  of  the  wUl,  beneficial  to 
him,  he  is  estopped  from  objecting  to  that  part  unfavorable  to  his 


APPEAL  FROM  WARREN  CIRCUIT  COURT. 

October  14,  1872. 

Opinion  bv  Judgb  Hardin  : 

As  to  the  main  question  arising  on  the  original  appeal,  whether 
or  not  the  first  sets  of  Edmund  Duncan's  children  were  properly 
bdd  accountable  for  the  value  of  the  land  devised  to  them  in 
the  second  codicil  to  the  will,  we  are  of  the  opinion  that  whether 
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the  terms  of  the  will  are  such  as  to  devise  the  whole  estate  or 
not,  within  the  meaning  of  the  17th  section  of  chapter  30,  Revised 
Statutes,  we  are  of  the  opinion  from  the  entire  will,  that  the 
testator  in  making  the  devise  of  the  land  in  the  said  second 
codicil,  did  not  intend,  further  than  may  have  been  unavoidably 
necessary  to  alter  his  previously  expressed  purpose  of  affectuat- 
ing  ''an  equitable"  distribution  of  his  estate  among  all  his  chil- 
dren. 

And  that  he  meant  by  this  an  equal  distribution,  as  nearly  as 
practicable,  including  both  the  land  derived  by  his  first  wife,  and 
the  slaves  given  to  the  younger  class  of  children  by  Margaret 
Bakey  (after  conferring  on  the  family  remaining  at  the  home- 
stead particular  advantages),  seems  to  be  reasonably  certain 
from  his  failure  to  relieve  the  second  class  of  children  of  the 
previous  charge  of  the  slaves  to  them,  and  the  expression  of  the 
wish,  in  the  clause  devising  the  land,  that  the  balance  of  his 
estate  be  disposed  of  as  provided  in  his  "foregoing  will." 

Upon  the  cross  appeal,  we  concur  with  the  court  below  that 
the  devisees  of  said  slaves  are  estopped  from  objecting  to  being 
charged  with  them  by  their  acceptance  of  the  provisions  of  the 
will  beneficial  to  them.  And  we  perceive  no  error  in  the  judg- 
ment with  reference  either  to  the  land  or  slaves  as  to  the  amounts 
charged  therefor,  or  the  time  of  charging  those  amounts.  Nor 
is  there,  in  our  opinion,  any  available  error  in  the  judgment. 

Wherefore  the  judgment  is  affirmed,  both  on  the  appeal  and 
cross-appeal. 

Dulaney,  for  appellants. 
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James  Dudley  et  al.  v.  William  Wilson's  Admr. 

Fraudulent  Conveyanoo— Preference  of  Creditor— Statute  of  1866^Lim- 
itatien. 

In  order  to  Invoke  the  aid  of  the  statute  of  1866,  suit  must  be  insti- 
tuted within  Biz  months  after  the  fraudulent  preference  has  been 


APPSAL  FROM  FLEMING  CIRCUIT  COURT.  ^ 

September  19, 1872. 
Opinion  by  JltXjE  Habdin  :  » 

The  transfer  of  the  note  on  Sanders  to  Jonathan  Wilson  was 
not*  in  onr  opinion,  so  designed  and  intended  as  to  operate  as  a 
general  assignment  for  the  benefit  of  Smith's  creditors  under  the 
act  of  1856.  Nor  did  the  circumstances  prove,  as  badges  of 
fraud,  in  relation  to  the  attachment  suit  of  William  Wilson 
against  Smith  establish  a  joint  purpose  or  agreement  between 
those  parties,  to  effect  a  lien  on  the  property  merely  in  order 
that  Wilson  should  give  preference  over  other  creditors  of  Smith, 
in  contemplation  of  the  insolvency  of  Smith.  But  if  the  evidence 
was  such  as  to  give  the  transaction  that  effect,  as  more  than  six 
months  elapsed  between  the  levy  of  the  attachment  and  the  in- 
stitution of  this  suit,  the  remedy  sought  was  barred  by  the 
limitation  provisions  of  the  act  of  1856. 

Wherefore  the  judgment  is  affirmed. 

W.  H.  Card,  far  appellants. 
Anderson,  for  appellee. 
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R.  C.  Moore's  Devisees  v.  R.  C.  Moore's  Heirs. 

WitneMea — Credibility — Contradictory  Statements. 

The  credibility  of  a  wltnesB  In  the  contest  of  a  will  Is  not  destroyed 
by  the  testimony  of  other  witnesses  that  the  former  made  statements 
out  of  court,  different  from  those  made  to  the  Jury. 

Wiiia — Evidence— Testamentary  Capacity. 

The  evidence  was  held  insufficient  to  show  that  the  mind  of  testa- 
tor was  so  far  impaired  at  the  time  the  will  was  made  as  to  render 
the  wiU  Inyalld. 

APPEAL  FROM  NICHOLAS  CIRCUIT  COURT. 

December  7,  1872. 

Opinion  by  Judge  Lindsay  : 

The  paper  in  contest  was  executed  by  R.  C.  Moore,  deceased,  on 
the  19th  day  of  June,  1866. 

The  evidence  in  our  opinion  fails  to  show  that  its  execution  was 
procured  by  fraud,  importunity  or  the  exercise  of  undue  influence. 
It  is  not  shown  that  the  will  was  made  at  the  request  of  either  one 
of  the  devisees,  or  of  the  friends  of  either  of  them.  There  is  no 
evidence  whatever  conducing  to  establish  that  any  person  present 
when  the  will  was  made,  or  at  any  time  prior  thereto,  so  far  pos- 
sessed the  confidence  or  affection  of  Moore  as  to  be  able  to  influence 
him  to  do  any  act  involving  important  consequences,  which  his  judg- 
ment did  not  approve,  or  his  own  inclinations  or  desires  suggest. 

The  record  fails  to  develop  any  reason  why  Dr.  Phillips  should 
have  desired  to  influence  the  testator  in  disposing  of  his  estate,  much 
less  to  have  become  a  participant  in  a  conspiracy  to  contest  and 
impose  upon  the  courts  as  a  will  a  paper  that  Moore  did  not  execute 
at  all. 

That  Carter  desired  that  his  daughter,  and  daughter-in-law  and 
their  children  should  be  made  the  recipients  of  Moore's  bounty,  may 
be  conceded,  and  yet  it  by  no  means  follows  from  that  fact  nor  from 
any  other  circumstance  connected  with  the  part  played  by  him,  in 
the  execution  of  the  paper,  that  he  was  guilty  of  the  fraudulent  and 
iniquitous  conduct  imputed  to  him  by  the  appellees. 

If  Carter  and  Phillips  are  to  be  believed,  Moore  in  making  the 
will  acted  freely  and  voluntarily,  and  the  paper  before  us  is  his  true 
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kwful  will  and  testament.  The  attempts  to  show  that  their  two 
witnesses  are  not  entitled  to  be  believed  can  not  be  regarded  as  suc- 
cessful; that  they  differ  in  their  testimony  as  to  immaterial  facts 
and  drcumstances,  is  rather  to  be  attributed  to  the  frailty  of  human 
recollection  than  to  corruption,  and  if  they  had' closely  and  minutely 
agreed  in  everything  it  might  well  have  been  suspected  that  their 
perfect  consistency  was  the  result  of  conspiracy  and  fraud. 

Xor  is  it  enough  to  destroy  their  credibility  that  certain  witnesses 
swear  that  they  made  statements  out  of  court  different  from  the 
testnnony  detailed  by  them  to  the  jury. 

It  is  evident  that  the  capacity  of  Moore  to  make  a  will  and  the 
drcmnstances  attending  its  execution,  have  been  extensively  can- 
vassed among  the  friends  and  acquaintances  of  these  litigants.  The 
great  number  of  witnesses  examined,  and  the  partiality  exhibited  by 
cany  of  them,  demonstrates  that  it  was  a  matter  of  feeling  with 
many  persons  in  no  wise  interested. 

Under  such  a  state  of  case  it  might  well  be  expected  that  the  con- 
Tcrsations  or  remarks  of  these  two  important  witnesses  to  making 
ttis  theme  of  local  interest  would  be  misunderstood  or  miscon- 
strued by  the  partisans  or  friends  of  the  contestants  of  the  will.  Be- 
sides this  the  importance  of  some  of  these  supposed  contradictory 
statements  depends  upon  the  time  at  which  they  were  made  and  it  is 
manifest  that  it  was  next  to  impossible  that  these  dates  should  be 
correctly  fixed.  The  character  of  neither  of  these  witnesses  was 
assailed,  and  their  credibility  remains  in  our  judgment  unimpaired, 
notwithstanding  the  labored  efforts  of  appellees  to  destroy  it. 

It  only  remains  to  consider  the  question  of  testimentary  capacity. 
In  the  htter  part  of  May,  when  Dr.  Bigstaff  ceased  to  visit  Moore, 
be  expressed  the  opinion  that  he  could  get  along  without  further 
medical  attention.  Dr.  Thompson  did  not  discover  that  his  mental 
powers  were  even  enfeebled,  for  twenty  or  thirty  days  after  he 
cmie  to  James  F.  Glovers,  which  was  on  the  28th  or  29th  of  May. 

At  the  consultation  of  the  physicians,  held  the  day  before  or  the 
day  after  the  will  was  executed,  no  mention  was  made  by  any  or 
eidier  of  them,  not  even  by  Dr.  Bigstaff,  that  the  mind  of  the  pa- 
tient was  at  all  affected.  It  can  scarcely  be  possible  that  these  sci- 
cndfic  gentlemen  whose  business  it  was  to  examine  the  sick  man 
2nd  to  ascertain  if  practicable  the  character  of  the  disease  with 
%-faich  he  was  suffering,  could  have  failed  to  discover  that  his  mental 
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powers  were  impaired  if  such  had  been  the  fact.  They  must  have 
conversed  with  him  freely  and  fully  concerning  the  symptoms  of  his 
malady  and  as  a  matter  of  necessity  their  conclusions  were  to  a 
greater  or  lesser  extent  based  upon  information  then  obtained  from 
him. 

Bigstaff  says  that  he  before  that  time  had  an  intimation  that 
Moore  was  guilty  of  the  practice  to  which  he  attributed  the  sup- 
posed softening  of  the  brain.  As  a  physician  he  knew  that  such 
practice  results  in  derangement  of  the  mental  faculties,  and  he  would 
naturally  have  turned  his  attention  to  the  condition  of  the  patient's 
mind  as  one  of  the  means  by  which  to  ascertain  the  nature  of  the 
disease  for  which  he  was  called  upon  to  prescribe.  The  failure  of 
these  educated  physicians  to  discover  insanity  upon  this  occasion, 
fortified  as  this  circumstance  is  by  the  positive  testimony  of  an  in- 
telligent man  like  Payne,  who  remained  with  him  during  the  night 
of  the  19th  of  June,  effectually  disposes  of  the  vagaries  of  Coons 
and  wife,  and  of  Moxley  and  Steele. 

Answering  all  the  evidence  we  conclude  that  the  mind  of  Moore 
became  gradually  enfeebled  as  the  disease  preyed  upon  his  physical 
powers,  but  that  the  finding  of  the  jury  that  his  intellect  was  so  far 
impaired  on  the  day  the  will  was  executed  as  to  render  him  inca- 
pable of  making  a  will  is  not  only  not  sustained  by  the  testimony, 
but  is  against  the  weight  of  it. 

The  paper  shows  upon  its  face  evidences  of  testamentary  capacity, 
sufficient  to  rebut  any  presumption  of  incapacity  that  might  arise 
from  the  testimony  offered  by  the  contestants.  It  was  made  pursu- 
ant to  a  design  previously  entertained  and  expressed. 

If  upheld  it  accomplishes  ends  proved  to  have  been  contemplated 
by  the  testator  when  his  mind  was  sound  beyond  question.  In  pro- 
viding a  monument  to  mark  his  grave,  and  in  keeping  his  estate  or 
any  part  of  it  out  of  the  hands  of  certain  of  his  kindred,  it  manifests 
that  he  had  not  forgotten  his  old  friend  Lloyd  Moore,  whose  name 
and  family  had  almost  ceased  to  be  remenAered  by  any  one  else, 
and  demonstrates  that  the  affection  he  had  so  often  exhibited  for  his 
little  grand-nephew,  Charley  Glover,  was  genuine.  It  provides  that 
none  of  his  relatives  shall  be  required  to  pay  the  notes  he  held 
against  them,  and  secures  to  the  orphan  whom  the  testator  had 
raised  and  his  children  by  the  wife  he  knew  and  who  had  doubtless 
been  kind  to  him,  more  than  one-half  of  his  estate.    The  remainder 
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is  divided  between  the  brothers  and  sister  of  this  nephew,  who. 
Eke  him,  were  left  orphans  and  were  brought  from  a  distant  state 
to  Kentucky  by  this  bachelor  uncle. 

The  will  shows  that  the  testator  was  familiar  with  the  character, 
amoont  and  conditioa  of  his  estate,  and  when  considered  in  conjunc- 
tion with  the  memorandum  made  at  the  same  time,  demonstrates 
beyond  cavil  that  the  testator's  memory  could  not  have  been  seri- 
ously impaired.  It  is,  therefore,  considered  that  the  judgment  of 
the  Nididas  Circuit  Court  founded  upon  the  verdict  of  the  jury  be 
reversed,  and  the  cause  remanded  with  instruction  to  said  circuit 
oooit  to  enter  a  judgment  affirming  the  judgment  of  the  Bath 
County  Court  admitting  the  will  to  probate,  and  to  certify  that  fact 
to  said  last  named  court. 

Wadsworth,  Jno.  M.  Elliott,  E.  C.  Phister,  Apperson  &  R.  C.  W. 
Andrews,  R.  Reid,  for  appellant. 

J.  S.  Hart,  T.  Turner,  Stone,  N^sbitt  &  Gudgell,  Jno.  B.  Huston, 
Breckenridge  &  Buckner,  for  appellees. 


Owen  Murphy  v.  John  A.  Higdon. 

Ptaading— Amendment,  Refusal  of. 

In  en  action  on  a  note  given  for  the  difference  in  the  exchange  of 
tereee,  in  whl<A  defendant  set  up  breach  of  warranty,  and  defendant 
lied  an  amended  answer  aUeglng  that  the  contract  was  void  as  hay- 
ing been  made  on  Sunday,  and  thereupon  plaintiff  tendered  an  amenil- 
ment  of  his  petition,  aUeglng  that  defendant  converted  the  ihorse  which 
he  got  from  plaintiff  for  his  own  use,  tbe  amendment  of  the  petition 
was  iifoperly  refused. 

APPEAL  FROM  HANCOCK  CIRCUIT  COURT. 

December  7, 1872. 

Opinion  op  Judge  Peters  : 

In  an  exchange  of  horses  appellee  executed  to  appellant  his  note 
fcr  two  hundred  dollars  as  the  difference  between  the  horse  he  parted 
with,  and  the  one  he  got  from  appellant. 
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This  action  was  brought  on  the  note  after  it  matured,  and  appellee, 
as  a  defense  in  the  first  answer  filed  by  him,  pleaded  that  at  the  time 
of  the  exchange  appellant  represented  that  the  horse  he  traded  was 
sound  in  every  particular,  and  that  he,  reljdng  on  the  representation 
of  appellant,  made  the  exchange,  but  that  very  soon  thereafter  he 
discovered  said  horse  was  unsound  and  diseased  in  his  eyes. 

In  an  amended  answer  appellee  alleged  that  said  contract  for  the 
exchange  of  horses  was  made,  and  said  note  was  executed,  and  de- 
livered on  Sunday,  or  the  Christian  Sabbath,  and  that  the  parties 
were  not  members  of  any  religious  society  that  observed  as  the 
Christian  Sabbath  any  other  day  of  rest,  than  that  on  which  the  note 
was  executed  and  delivered. 

After  the  amended  answer  was  filed,  appellant  tendered,  and 
asked  permission  of  the  court  to  file  an  amended  petition,  in  which 
he  alleged  that  appellee  converted  the  horse  he  got  of  him  to  his  own 
use,  sold  him  and  realized  from  the  sale  the  sum  of  $150,  and  prayed 
judgment  therefor. 

This  amendment  the  court  below  refused  to  permit  appellant  to 
file,  and  a  verdict,  and  judgment  having  been  rendered  against  him, 
he  has  appealed. 

It  is  insisted  for  appellant  that  the  court  erred  in  refusing  to  per- 
mit him  to  file  his  amended  petition,  by  which  he  sought  to  recover 
from  appellee  the  value  of  the  horse  which  he  alleged  he  had  con- 
verted, and  to  keep  the  one  he  got  in  exchange,  an  advantage  which 
the  law  would  not  tolerate  even  if  appellant  had  been  without  blame 
in  the  transaction. 

These  parties,  as  the  evidence  conduces  to^how,  exchanged  horses 
on  Sunday,  which  as  this  court  decided  in  Murphy  v.  Simpson,  14 
B.  Mon.  337,  is  a  work,  or  business  prohibited  by  the  statute. 

In  that  case  an  action  was  brought  By  Simpson  against  Mur- 
phy, with  whom  he  had  exchanged  horses,  for  an  alleged  unsound- 
ness of  the  liorse  he  had  gotten.  Murphy  pleaded  that  the  con- 
tract, or  exchange,  was  made  and  executed  on  the  Christian  Sab- 
bath, in  violation  of  the  statute  prohibiting  labor  or  business  to  be 
done  on  that  day ;  the  court  below  adjudged  his  defense  insufficient, 
and  a  verdict  for  forty  dollars,  and  on  an  appeal  by  Murphy  this 
court  said  exchanging,  or  as  it  is  usually  termed,  swapping  horses, 
is  as  much  a  trade,  or  business,  as  selling  a  horse  or  any  other  com- 
modity would  be ;  it  is  a  violation  of  the  statute  when  done  on  the 
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Sabbath  day,  the  act  is  illegal,  and  consequently  no  contract  arising 
Oct  of  it  is  enforceable. 

The  statute  should  not  be  extended  by  construction  to  embrace 
cases  whidi  are  not  clearly  within  its  meaning;  but  at  the  same  time 
it  should  be  fairly  construed,  with  a  view  to  the  accomplishment  of 
the  objects  cootemplated  by  the  Legislature  in  its  enactment,  and 
wc  ooQcluded  that  the  defense  was  a  valid  one,  and  should  have 
been  sustained. 

There  is  no  perceptible  difference  in  principle  in  the  two  cases, 
in  the  one  quoted  from  the  appellee  had  been  injured  by  the  ex- 
diange  to  the  amount  of  $40.  In  this  the  injury  may  have  been 
greater  or  less,  but  it  is  not  material  how  that  may  be.  The  defend- 
act  may  have  the  advantage  contrary  perhaps  to  the  real  justice  of 
the  case  as  between  him  and  the  plaintiff.  This  is  not  for  the  sake 
of  the  defendant,  but  on  general  principles  of  policy  the  court  will 
sot  lend  its  aid  to  such  a  plaintiff.  Both  being  equally  in  fault,  the 
oaxim  potior  est  conditio  defendantes  applies;  Chi.  on  G>ntracts, 
731.  The  amended  petition  was  therefore  properly  rejected,  and 
tbere  beings  no  error  in  the  giving  and  refusing  instructions,  the 
iudgmcDt  is  affirmed. 

James,  for  appellant. 

Bush,  WUliams,  for  appellee. 


S.  R.  Neale  v.  Jas.  B.  Evans. 

MalictCMi  Prosecution — Pleading — Proof. 

To  miiiTitAin  an  action  for  malicious  proaeoution,  it  is  necessary 
to  allege  and  proye  that  the  prosecution  was  instituted  maliciously 
and  witiiout  probable  cause,  both  of  whldh  elements  must  concur. 

IfalictouB  Prosecution — Probable  Cause — Proof. 

Althoogh  the  want  of  probable  cause  is  negative  in  its  form  and 
rtiarmrfer,  still  it  must  be  proyed  by  some  affirmatiye  eyidence,  unless 
■Ddi  pfToof  is  dispensed  with  by  the  defendant  by  pleading  the  truth 
of  tbe  fsbcts  involyed  in  the  prosecution. 

IWicieas  Proeecution — instruction — Burden  of  Proof. 

If  the  facts  shown  in  an  action  for  malicious  prosecution  were  not 
nffldent  to  induce  the  belief  on  the  part  of  defendant  that  the 
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cbarge  was  proved,  and  there  was  probable  cause  for  the  prosecation, 
the  law  Is  for  the  defendant,  and  an  instruction  that  the  burden  of 
proof  is  on  plaintiff  to  show  that  defendant  caused  the  indictment  to 
be  found  against  plaintiff  without  probable  cause,  and  must  show  that 
the  material  charges  in  the  indictment  were  false,  and  if  they 
were  false,  and  yet  defendant  had  good  grounds  to  believe  and  did 
believe  ithem  to  'be  true,  and  in  good  faith  acted  on  such  belief  he 

was  not  liable,  is  a  correct  statement  of  the  law. 

• 

Malicious  Prosecution — Instruction — Probable  Cause. 

In  an  action  for  malicious  prosecution,  it  is  the  duty  of  the  judge 
to  explain  to  the  Jury,  when  asked  by  any  of  the  parties  to  do  so, 
what  amounts  to  probable  cause. 

APPEAL  FROM  WEBSTER  CIItCUUIT  COURT. 

December  7,  1872. 

Opinion  by  Judge  Peters: 

This  was  an  action  instituted  by  appellee  against  appellant  in  the 
court  below  for  a  malicious  prosecution  and  after  the  evidence  on 
both  sides  had  been  concluded,  appellant  asked  among  others  in- 
struction "No.  9,"  which  is  substantially  as  follows : 

That  the  burden  of  proof  is  on  the  plaintiff  to  show  that  the  de- 
fendant caused  the  indictment  to  be  found  against  him  without  prob- 
able cause,  and  must  show  that  the  material  charges  in  the  indict- 
ment were  false,  and  if  they  were  false  still  if  the  defendant  had 
good  ground  to  believe,  and  did  believe  them  to  be  true  and  in  good 
faith  acted  on  such  belief,  this  would  excuse  him.  The  court  below 
refused  the  instruction  and  appellant  excepted  to  the  ruling. 

To  maintain  the  action  it  was  necessary  for  appellee  to  allege  and 
prove  that  the  prosecution  was  instituted  against  him  maliciously  and 
without  probable  cause;  both  these  must  concur,  and  even  if  it 
should  appear  that  it  was  malicious  and  unfounded,  still  if  there  was 
probable  cause  the  action  can  not  be  maintained.  And  although 
the  want  of  probable  cause  is  negative  in  its  form  and  character,  still 
it  must  be  proved  by  some  affirmative  evidence,  unless  that  proof  is 
dispensed  with  by  the  defendant  by  pleading  the  truth  of  the  facts 
involved  in  the  prosecution.    2  Graul,  Sees.  449,  453-454. 

In  order  to  excuse  appellant  the  jury  were  required  by  the  in- 
struction to  believe  form  the  evidence  that  he  had  good  reason  to 
believe,  and  did  believe  that  the  charges  in  the  indictment  were  true, 
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and  diat  there  was  affirmative  evidence  of  the  want  of  probable 
OQse.  If  the  facts  as  shown  were  sufficient  to  induce  the  belief  on 
the  part  of  appellant  that  the  charges  were  true  in  the  opinion  of 
the  jury,  and  there  was  probable  cause  for  the  prosecution,  then 
the  bw  was  for  def endant,  that,  as  we  understand  it,  is  the  meaning 
of  the  tnstraction,  and  it  conforms  to  the  legal  principles  deduced 
bom  the  authorities. 

The  court  was  asked  to  givt  to  the  jury  instruction  "No.  10," 
which  is  as  follows:  Reasonable  grounds,  or  probable  cause  for  a 
prosecution,  consists  in  acting  in  good  faith  upon  an  honest  convic- 
doa  (based  upon  information  which  a  man  of  ordinary  prudence 
would  believe),  of  the  existence  of  a  fact  or  facts  which,  if  true, 
strongly  tends  to  establish  the  guilt  of  the  accused. 

While  the  question  of  probable  cause  is  composed  of  law  and 
fact,  and  where  the  matter  of  law,  and  matter  of  fact  of  which  the 
probable  cause  consists  are  intimately  blended  together,  the  judge 
inay  refer  the  question  to.  the  jury.  Still,  when  asked  by  either 
party,  it  is  the  duty  of  the  judge  to  explain  to  the  jury  what  amounts 
to  probable  cause,  and  as  Instruction  No.  10,  referred  to,  is  a  reason- 
ably fair  definition  of  probable  cause,  the  court  below  erred  in  re- 
fusing it. 

It  furthermore  appears  that  the  weight  of  authorities  authorize 
the  giving  of  Instruction  No.  7,  as  asked  by  appellant,  which  the 
court  bdoW  refused. 

From  the  record  before  us  it  appears  that  the  question  of  the 
removal  of  the  first  acticm  brought  by  appellee  against  appellant 
was  before  the  judge,  and  undetermined  when  appellee  made  his 
ootion  to  dismiss  his  action,  and  we  can  not  say  that  it  was  an 
abuse  of  a  sound  discretion  in  that  court  to  sustain  the  motion.  But 
for  the  refusal  of  the  court  to  give  Instructions  Nos.  6,  9  and  10, 
the  judgment  is  reversed,  and  the  cause  is  remanded  with  direc- 
tions to  the  court  to  award  a  new  trial  and  for  further  proceedings 
consistent  herewith. 

Gazlay,  Yeoman  &  Reenecke,  for  appellant 
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Jno.  F.  Berry  v.  Jno.  Martin. 

Dower — Answer,  Sufficiency. 

Where  aa  answer  alleges  tlie  facts  sufficient.  If  true,  to  constitute 
a  potential  right  of  dower  In  the  land,  which  defendant  had  a  right 
to  have  protected  by  the  court.  It  Is  good  as  against  a  demurrer. 

APPEAL  FROM  MONTGOMERY  CIRCUIT  COURT. 

December  7,  1872. 

Opinion  by  Judge  Hardin  : 

The  reply  to  the  answer  being  withdrawn  and  the  judgment  ren- 
dered over  the  answer,  which  was  adjudged  insufficient  on  demur- 
rer, the  only  question  for  the  decision  of  this  court  is,  whether  any 
valid  defense  is  presented  by  it. 

So  far  as  it  questions  the  validity  of  the  assignment  from  Yonts 
to  the  appellee,  we  concur  in  the  conclusion  that  the  answer  is  evasive 
and  insufficient  as  a  denial  of  the  assignment,  as  the  act  and  deed  of 
Yonts.  But,  in  another  respect,  the  answer  seems  to  present  an 
equitable  defense  to  the  action.  It  sufficiently  sets  forth  facts, 
which  if  true,  constitute  a  potential  right  of  dower  in  the  land,  in 
Mr.  Yonts,  against  which  the  appellant  had  a  right,  by  his  answer 
and  cross  petition,  to  seek  the  protection  of  the  court.  The  amend- 
ment of  the  answer  being  taken  as  confessed  by  the  demurrer,  the 
judgment  can  not  be  sustained.  It  is  therefore  reversed,  and  the 
cause  remanded  for  further  proceedings  hot  inconsistent  with  this 
affirmance. 

W,  H.  Holt,  for  appellant. 

Turner,  French,  for  appellee. 


G.  M.  Perry  v.  B.  D.  Lacy.  45 


Opinion  of  the  Court. 


G.  M-  Perry  v.  B.  D.  Lacy. 

Exwution — Return,  Validity. 

Where  tlie  return  to  an  execution  shows  that  the  land  in  question 
VBs  sold  in  front  of  the  courthouse  door,  and  the  proof  shows  that 
the  oonrthoose  had  been  destroyed  by  fire,  and  that  (the  eale  was 
made  in  front  of  a  hotel  which  was  being  used  as  a  courthouse,  there 
is  no  sndi  irregularity  in  the  return  as  to  render  the  eale  void. 

APFBALf  FROM  MORQAN  CIRCUIT  COURT. 

December  7,  1872. 

Opinion  by  Judge  Pryor  : 

There  is  no  such  irregularity  in  the  sale  of  the  land  in  contro- 
versy under  the  executions  in  favor  of  Lacy  as  would  authorize  this 
coort  to  adjudge  the  act  void.  The  return  of  the  executions  by  the 
sheriff  shows  that  it  was  sold  in  front  of  the  court  house  door.  It 
appears  from  the  proof  that  the  court  house  was  destroyed  by  fire ; 
that  the  courts  of  the  county  were  afterwards  held  in  a  hotel  in  the 
town.  This  hotel  was  for  the  time  being  the  court  house  of  the 
county  and  was  used  as  such  and  a  sale  in  front  of  it  was  in  compli- 
ance with  the  law.  The  amendment  made  by  the  sheriff  of  his  re- 
turn on  the  execution  was  proper. 

There  is  no  reason  for  distributing  the  judgmient  of  the  court 
below.    Judgment  affirmed. 


Joseph  Bondurant  v.  Commonwealth. 

Intoodcating  Liquors — ^Tippling-houee^lnstructlon. 

Under  \  1,  art.  4»  cli.  99  (2  R.  Stat.  411),  relating  to  the  keeping 
of  tipplin^-bonaeBy  an  inBtructlon  that  If  the  Jury  believe  (from  the 
evidence  that  defendant  suffered  or  permitted  his  brother  to  sell 
wftiaky  in  defendant's  house  more  than  once  In  any  quantity,  which 
defendant  suffered  or  permitted  to  be  drunk  in  a  house  about  40  yards 
from  the  place  of  sale,  tie  is  guilty  of  keeping  a  tippllng-house,  and 
the  jury  shoold  so  find,  in  the  absence  of  proof  that  accused  was 
tteensed  to  sell  by  the  drink,  is  erroneous,  since  the  liquor  was  not 
drank  on  the  premises  where  sold  or  on  premises  adjacent  thereto. 

AFFBAIj  from  MARSHAIiL  dRCUIT  OOURT. 

December  7, 1872. 
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Opinion  by  Judge  Peteks  : 

The  appellant  was  indicted,  and  tried  in  the  court  below  for  keep- 
ing a  tippling  house. 

On  the  trial  the  jury  were  on  motion  of  appellee  charged  by  the 
court  in  Instruction  No.  2, 

That  if  they  believe  from  the  evidence  that  defendant  suflFered,  or 
permitted  his  brother  to  sell  whiskey  in  defendant's  house  more  than 
once  in  any  quantity,  which  whiskey  defendant  suflFered  or  permitted 
to  be  drunk  in  a  house,  or  shop  about  forty  yards  distant  from  the 
house,  when  sold,  he  is  guilty  of  keeping  a  tippling  house,  and  they 
should  so  find,  unless  he  proves  that  he  was  licensed  to  sell  by  the 
drink,  and  that  although  he  may  have  merchant's  license,  he  is  guilty, 
if  he  did  not  have  other  than  his  merchant's  license. 

This  instruction  was  erroneous.  By  Sec.  1,  Art.  4,  Chap.  99,  2  Vol. 
R.  S.  411,  it  is  provided  that,  any  person  unless  he  shall  have  a  li- 
cense therefor,  who  shall  sell  in  any  quantity  wine  or  spirituous 
liquors,  or  the  mixture  of  either,  in  any  house  to  be  drunk  therein, 
or  on,  or  adjacent  to  the  premises  where  sold  or  sell  the  the  same, 
and  it  shall  be  so  drunk,  shall  be  deemed  guilty  of  keeping  a  tippling 
house,  and  fined  the  sum  of  sixty  dollars.  It  certainly  can  not,  as 
a  legal  or  mathematical  proposition,  be  maintained  that  a  house 
or  shop  within  forty  yards  of  a  house  where  whisky  is  scdd 
without  other  evidence  is  on  premises  adjacent,  or  contiguous 
to,  or  toudiing  (all  of  which  mean  the  same  thing),  said 
house  or  premises  but  such  is  the  eflfect  of  the  instruction  given 
by  the  court.  Several  houses,  or  premises  may  intervene  and  such 
is  the  case  frequently  as  universal  observation  and  experience  teach 
us  all — ^therefore,  as  appellant  was  not  guilty  unless  the  whisky 
was  drank  on  the  premises  where  sold,  or  in  a  house,  or  on  premises 
adjacent  to  or  touching  the  place  where  sold,  the  instruction  quoted 
was  erroneous  and  prejudicial  to  appellant. 

Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded 
for  a  new  trial  and  for  further  proceedings  consistent  herewith. 

/.  C,  Gilbert,  for  appellant. 
for  appellee. 
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Buchanan  &  Rogers  v.  L.  T.  Austin  &  Wife. 

AppMl— R«vi«w — i  nst  ructions. 

Tlie  OoQTt  of  Ai4[>eal8  can  not  pasg  on  ingtructions  whlcli  are  not 
la  the  record. 

Appeal     NawM  Trial— Qrounda— Waiver. 

Und^  CiT.  Code  Prac,  S  372,  requiring  tbe  grounds  for  a  new  trial 
to  be  apecUled  in  writing,  failure  to  present  tlie  admission  of  evidence 
aa  a  groimd  for  a  new  trial  excludes  such,  grountls  from  consideraUon 
OQ  appeal,  as  it  will  be  treated  as  waived. 

APPSAL.  FROM  JEFFQRSON  CIRCUIT  COURT. 

December  30,  1872. 

QpisioN  BY  Judge  Peters  : 

It  docs  not  appear  in  the  record  that  any  instructions  were  given 
tc'  the  jury  by  the  court ;  consequently  there  was  no  error  apparent 
to  this  court  in  expounding  the  law  to  the  jury. 

The  verdict  is  not  so  flagrantly  against  the  weight  of  the  evidence, 
if  it  be  against  it  at  all,  as  to  authorize  the  court  to  interfere  and 
award  a  new  trial. 

The  motioa  for  a  new  trial  was  made  in  the  court  below  on  two 
specified  grounds,  and  appellant  urges  as  a  ground  for  a  reversal 
in  this  court  that  the  court  below  should  have  excluded  from  the 
jury  so  much  of  Austin's  evidence  as  states  facts  inconsistent  with, 
or  wbaA  qualify  the  terms  of  the  deed  of  himself  and  wife,  and 
also  for  overruling  his  motion  to  exclude  from  the  jury  the  facts 
staled  in  the  affidavit  that  Harris  would  prove,  it  being  admitted 
tiat  if  present  he  would  prove  the  facts ;  but  the  evidence  was  ob- 
jected to  cm  the  grotmd  that  it  contradicted  the  deed  of  Austin  and 
vife  to  hinx  and  therefore  incompetent. 

Whether  or  not  the  admission  of  that  evidence  would  have  been 
ao  available  error  for  which  the  judgment  would  have  been  reversed 
if  the  objection  has  been  properly  prosecuted  for  revision,  we  can 
not  dedde  as  the  failure  to  present  it  as  a  ground  for  a  new  trial  ex- 
oides  it  from  the  judicial  consideration  of  this  court.  Sec.  372, 
Or.  G>de,  requires  all  the  grounds  relied  on  for  a  new  trial  to  be 
specified  in  ¥mting ;  consequently  no  error  not  so  stated  could  l)e 
aadoed  by  the  court  below,  but  all  such  pretermitted  objections  must 
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be  treated  as  waived  in  that  courts  and  is,  necessarily,  beyond  the 
sphere  of  this  court's  revisory  jurisdiction,  which  is  only  to  decide 
whether  on  the  grounds  properly  before  it,  the  court  below  erred  in 
its  judgment.  Hopkins  v.  Commonwealth,  3  Bush  480;  Slater  5* 
Wife  V.  Sherman,  5  Bush  206 ;  Louisville,  Cincitmati  &  Lexington 
R.  R.  Co.  V.  Mahony's  Admr.,  7  Bush.  235. 
Judgment  affirmed. 

E.  Field,  for  appellants. 

Clemmons  &  Wills,  for  appellees. 


Commonwealth  v.  Dan  Rice. 

Municipal  Corporatlona— Ordinance— Violation — ^Triai — Fine — Appearance. 
It  Is  erroneous  to  try  and  fine  one  on  constructive  notice  only,  for 
violation  of  a  city  ordinance  without  his  personal  appearance. 

Appeal — Reversal — Proper  Result. 

Where  an  appeal  Is  taken  and  prosecuted  by  one  whose  liability 
was  necessarily  incidental  to  that  of  defendant  without  objection 
for  Informality  or  irregularity  in  the  mode  of  procedure  in  the  circuit 
court,  the  judgment  will  not  be  disturbed,  where  it  appears  that  the 
proper  result  was  reached. 

APPEAL  FROM  FULTON  CIRCUIT  COURT. 

December  8,  1872. 

Opinion  by  Judge  Hardin  : 

As  it  appears  that  under  the  act  of  March  10,  1854,  the  city  of 
Hickman  had  "the  exclusive  power  to  tax  and  license"  shows  ex- 
hibiting or  performing  within  its  limits.  Rice  was  not  liable  to  be 
fined  under  the  act  of  February  17,  1866,  for  exhibiting  his  show 
in  Hickman  as  charged  in  the  warrant  against  him,  but  if  he  was, 
his  offense  being  personal,  it  was  erroneous  to  try  and  fine  him  upon 
constructive  service  only  and  without  his  personal  appearance. 

It  is  true  the  appeal  does  not  appear  to  have  been  formally  taken 
in  the  name  of  Rice,  but  it  was  taken  and  prosecuted  by  Taylor, 
whose  liability  was  necessarily  incidental  to  that  of  Rice ;  and  it  was 
so  prosecuted  without  objection  for  informality  or  irregularity  in 
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the  mode  of  procedure  in  the  circuit  court;  and  the  trial  having 
resulted  properly,   as  we  think,  in  vacating  both  the  judgment 
against  Rice  and  the  bond  of  Taylor,  the  judgment  of  the  circuit 
court  ougfat  not,  in  our  opinion,  now  to  be  disturbed. 
\Mierefore  the  judgment  is  afHrmed, 

H.  A.  Tyler,  for  appellant. 


-,  for  appellee. 


Henry  Buchter  v.  Commonwealth. 

Crimliiai  Law — Instruction — Concealed  Weapon. 

Under  f  2,  Act  March  10,  1854  (1  R.  Stat.,  414),  in  a  prosecution 
Cor  carrying  a  deadly  weapon,  the  court  properly  refused  to  Instruct 
the  jury  to  find  for  defendant  upon  evidence  sustaining  the  charge, 
bat  also  conducing  to  prove  that  at  the  time  of  the  cdleged  commis- 
of  the  offense  defendant  had  prepared  to  go,  and  was  about  to 
on  a  journey  from  LouisviUe,  Kentucky,  to  Salem;  Indiana,  in 
tbe  absence  of  any  evidence  to  show  that  defendant  on  such  journey 
vonld  be  required  to  travel  at  night. 

APPEAL  FROM  LOUISVIIiLE  CITY  COURT. 

December  8,  1872. 

Opinion  by  Judge  Hardin  : 

This  is  an  appeal  from  a  judgment  of  the  Louisville  City  Court, 
msposing  a  fine  upon  the  appellant  for  carrying  concealed  a  deadly 
veapOQ,  viz. :  a  pistol. 

Upon  evidence  sustaining  the  charge,  but  also  conducing  to  prove 
at  the  time  of  the  alleged  commission  of  the  offense  the  appel- 
had  prepared  to  go,  and  was  then  about  to  start  on  a  journey 
from  Loaisville,  Kentucky,  to  Salem,  in  the  state  of  Indiana;  and 
Ae  coart  having  refused  hypothetically  to  instruct  the  jury  to  find 
far  the  defendant  on  this  evidence — the  only  question  to  be  de- 
temmied  is  whether  or  not  it  was  lawful  for  the  appellant,  in  view 
of  the  ordinary  dangers  of  such  a  journey,  alone,  to  start  upon  it 
armed  with  a  concealed  deadly  weapon. 

4 
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Under  Section  2  of  the  "act  to  prohibit  the  carrying  of  concealed 
deadly  weapons,"  approved  March  10,  1854  (I.  R.  S.,  414),  it  is 
lawful  for  persons  so  to  be  armed  who  are  required  by  their  business 
or  occupation  to  travel  during  the  night.  But  if  performing  the 
single  brief  trip,  which  was  contemplated  by  the  appellant,  could 
be  regarded  as  a  business  or  occupation  within  the  meaning  of  the 
statute  there  is  an  utter  failure  of  evidence  to  show  that  the  appel- 
lant was  thereby  required  to  travel  in  the  night;  and  it  would 
therefore  be  misleading  and  erroneous  to  instruct  the  jury,  as  the 
court  was  asked  to  do,  for  the  defendant,  with  reference  to  his 
going  to  Salem,  and  the  court  properly  refused  to  give  the  instruc- 
tions based  on  the  evidence  relating  to  it. 

Wherefore  the  judgment  is  affirmed. 

Green  &  Allen,  for  appellant. 
Attorney  General,  for  appellee. 


E.  W.  Surges,  Admr.,  v.  Nicholas  G.  Bosley. 

Tni8t« — Purchasing  Debtor's  Property  for  Benefit  of  Debtor. 

Where  one  purchases  a  debtor's  property  tor  the  benefit  oC  the 
debtor,  and  takes  title  to  secure  the  money  advanced,  the  purchase 
eihould  enure  to  the  benefit  of  the  debtor,  and  the  purchaser  should 
be  compelled  to  execute  the  trust 

Trusts— Purchasing  Debtor's  Property^Refunding  Purchase  Price. 

Where  one  who  buys  the  land  of  a  debtor,  which  was  sold  Dor  the 
debt»  and  holds  it  only  as  security  for  the  liability  incurred  by  the 
purchaser,  end  the  debtor  stands  by  and  sees  his  land  sold  and  is 
permitted  by  the  purchaser  to  retain  the  possession  as  if  no  sale 
had  been  made  and  refunds  the  purchase  price  paid  for  the  land, 
and  the  purchaser  receiyes  it  as  such,  and  the  debtor  makes  valuable 
and  lasting  improvements  upon  the  land  selling  other  portions  of 
his  real  estate  to  refund  the  advance  made  for  him,  a  court  of 
equity  will  upon  application  enforce  the  trust  against  the  purdhacier, 
by  compelling  a  re-conveyance  of  the  property  and  quiet  the  title  of 
the  debtor. 

APPEAL  FROBf  DAVIESS  CIRCUIT  COURT. 

December  8,  1872. 


E.  W.  Burgess,  Admr.  v.  Nicholas  G.  Bosley.  51 


Opinion  of  the  Court. 


Opinion  by  Judge  Phyor  : 


There  is  no  doubt  but  what  a  court  of  equity  would  have  enforced 
the  award  made  by  the  arbitrators  by  which  the  accounts  between 
the  appellee  and  Burges  were  adjusted. 

Burges,  however,  in  his  reply  to  the  counter  claim  of  Bosley,  ig- 
nores the  award  and  by  this  pleading  invites  the  appellee  to  another 
settlement  of  the  multiplied  accounts  between  them,  and  asks  that 
the  case  be  referred  to  the  commissioner  for  that  purpose. 

It  is  now  too  late  to  insist  upon  enforcing  that  agreement  when 
all  parties  seem  to  have  accepted  the  pr<^x)sition  of  Burges  to  open 
the  controversy  and  have  really  prepared  the  case  without  regard  to 
this  amicable  settlement. 

The  appellant  (Burges  having  died  since  the  institution  of  the 
suit)  alleges  an  express  agreement  made  with  the  appellee  at  the 
time  of  his  purchase  of  his  residence  and  mill  property,  under  exe- 
cution, "that  Bosley  was  to  purchase  the  property  to  aid  the  plain- 
tiflF,  and  that  the  plaintiflF  should  redeem  the  property  by  paying 
back  to  him,  Bosley,  the  amount  for  which  he,  Bosley,  was  bound 
for  as  purchaser,''  and  in  the  aswer  to  the  action  at  law  for  the 
recovery  of  a  portion  of  this  real  estate  in  controversy  instituted 
by  the  appellee,  Burges  alleges,  "that  the  plaintiff,  by  an  agreement 
with  the  defendant,  purchased  the  same  with  the  express  under- 
standing between  the  parties  that  he  was  doing  so  as  the  friend 
of  the  defendant,  and  that  defendant  was  to  retain  the  possession 
of  the  same  and  redeem  it  by  paying  back  to  the  plaintiflF  the 
amount  bid  by  him."  It  is  further  alleged  in  the  petition  of  Burges, 
and  also  in  his  answer  to  the  suit  at  law  of  the  appellee,  "that  the 
former  retained  the  possession  of  the  property  and  did  in  fact  pay 
back  to  the  appellee  all  the  moneys  paid  by  the  latter  on  the  various 
executions  and  judgments,  and  that  he,  Burges,  afterwards  sold 
to  the  appellee  one-half  of  the  mill  property  for  $7,500. 

The  testim<Hiy  of  many  intelligent  witnesses  was  taken  with  ref- 
erence to  the  alleged  parol  agreement  under  which  Burges  or  his 
representative  claims  the  right  to  redeem  this  land,  and  their  state- 
ments leave  no  room  to  doubt  that  such  a  contract  was  made. 

It  is  clearly  shown  that  the  purchase  of  the  property  was  made 
for  Burges,  by  Bosley,  and  also  to  secure  the  latter  as  his  surety 
upon  the  very  debts  for  which  the  property  was  sold. 
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That  Bosley,  after  the  purchase  and  payment  by  him  of  the  debts 
of  the  execution  creditors  received  back  from  Burges,  under  the 
parol  contract  by  which  the  property  was  to  be  held  by  him  until  he 
was  repaid  the  money  advanced,  nearly  the  entire  amount;  that 
Burges  at  no  time  surrendered  the  possession  of  any  of  the  land 
from  the  date  of  the  purchase  in  1862  up  to  the  institution  of 
this  suit,  but  on  the  contrary  after  the  greater  portion  of  the  money 
had  been  repaid  by  Bosley,  the  latter  purchased  from  Burges  one- 
half  of  the  mill  property  that  he  had  previously  purchased  under 
the  judgment  in  the  chancery  court;  that  no  deeds  were  ever  de- 
manded or  required  to  be  made  him,  under  the  execution  sales, 
until  the  difficulties  originated  with  reference  to  a  settlement  of 
their  accounts. 

The  only  defense  relied  on  to  defeat  appellant's  right  to  enforce 
this  parol  agreement,  is  the  statute  of  frauds,  and  relief  was  denied 
by  the  learned  judge  in  the  court  below,  upon  the  sole  ground,  that 
appellant's  petition  contained  no  such  allegation  of  fraud,  or  of 
sacrifice  in  the  sale  of  his  property  by  reason  of  this  parol  agreement, 
as  authorized  a  court  of  equity  to  interpose. 

If  there  had  been  a  sale  of  land  by  one  of  these  parties  to  the  other 
in  parol,  the  refusal  of  the  court  to  grant  the  relief  would  have 
been  proper,  but  there  is  nothing  in  the  record  evidencing  any 
sale  of  land  by  Boswell  to  Burges,  but  on  the  contrary  the  whole 
proof  conduces  to  show  that  the  land  was  bought  for  Burges,  and 
the  title  acquired  by  Bosley,  whether  legal  or  equitable,  held  only  to 
indemnify  him  as  the  surety  for  the  moneys  advanced  by  him. 

Previous  to  the  adoption  of  the  Revised  Statutes,  where  a  con- 
veyance was  made  to  one  person  and  the  purchase  money  paid  by 
another,  it  was  well  settled  that  a  trust  resulted  in  favor  of  the 
party  paying  the  money. 

In  the  case  of  Boyd  v.  McClain  (referred  to  by  this  court  in  the 
case  of  Honor e  v.  HtUchings,  8  Bush  693),  and  reported  in 
1  Johns.  Chancery  Reports,  Chancellor  Kent  went  so  far  as  to  de- 
cide that  where  the  party  to  whom  the  conveyance  was  made  paid 
the  whole  of  the  purchase  money,  it  was  competent  to  show  that  he 
took  the  title  to  secure  the  repayment  of  the  same,  it  having  been 
loaned  to  the  real  purchaser. 

In  the  case  of  Green  v.  Ball,  4  Bush  586,  an  agreement  by  the 
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purchaser  that  he  would  buy  the  land  to  prevent  a  sacrifice,  was 
enforced  and  adjudged  not  to  be  within  the  statute  of  frauds. 

We  perceive  no  reason  why  a  purchase  for  the  benefit  of  a  debtor, 
whose  propery  is  sold  under  an  agreement  with  the  purchaser  that 
he  will  hold  it  only  as  security  for  the  money  advanced  by  him  on 
the  purchase  should  not  inure  to  the  benefit  of  the  debtor  and  the 
purchaser  compelled  to  execute  the  trust. 

It  is  true  that  such  agreements  are  generally  made  when  prop- 
erty is  about  to  be  sold  a/t  a  sacrifice,  and  the  opinions  rendered  in 
such  cases  are  predicated  upon  the  idea  of  fraud,  but  the  true,  and 
in  our  opinion  the  sound  rule,  on  the  subject  is  that  the  purchase 
is  made  for  the  debtor,  and  constitutes  no  such  contract  as  is  within 
the  statute  of  frauds.    Williams,  Jr.,  v.  Williams,  8  Bush  254. 

G)nceding,  however,  that  fraud  either  actual  or  constructive,  must 
exist  the  confiding  debtor  as  in  this  case  relying  on  the  possession 
of  his  friend,  and  his  agreement  that  he  will  buy  his  land  and  hold 
it  only  as  the  security  of  the  liability  he  incurs  by  his  purchase^ 
stands  by  and  sees  his  land  sold  and  is  permitted  by  the  purchaser 
to  retain  the  possession  as  if  no  sale  had  been  made  and  actually 
refunding  the  purchase  price  paid  for  the  land,  the  purchaser  re- 
ceiving it  as  such,  making  valuable  and  lasting  improvements  upon 
it,  selling-  other  portions  of  his  real  estate  to  refund  the  advance 
made  for  him,  may  well  ask  a  court  of  equity  on  account  of  this 
unfair  dealing,  when  the  purchaser  refuses  to  comply  with  his  con- 
tract and  seeks  to  recover  the  possession,  to  make  the  trust  effective 
by  compelling  a  reconveyance  of  the  property,  and  quieting  the 
original  debtor  in  his  possession. 

The  very  object  of  the  purchase  by  Bosley  was  to  prevent  a  sac- 
rifice of  the  land  under  the  execution  sale.  The  effect  of  the  sale 
was  to  lessen  the  value  of  the  property  and,  although  the  land  might 
have  sold  for  two-thirds  of  its  value,  the  object  of  the  agreement 
by  both  parties  was  to  avoid  the  effect  that  a  compulsory  sale  of 
Bulges'  property  could  have  upon  his  pecuniary  condition  at  that 
time,  and  to  enable  him  to  redeem  it. 

The  facts  alleged  in  the  pleadings  show  the  trust  and  the  breach 
of  faith  on  the  part  of  the  appellee  in  refusing  to  execute  it,  and 
although  the  proof  is  more  convincing  of  appellant's  equity  than 
the  allegations  in  his  pleadings,  regarding  them  as  true,  still  the 
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allegations  are  broad  enough  to  authorize  the  chancellor  to  grant 
the  relief  asked. 

The  chancellor  should  have  directed  a  reconveyance  of  all  the 
land  except  the  one-half  of  the  property  known  as  the  mill  prop- 
erty. The  appellee  was  already  vested  with  the  title  for  the  pur- 
pose of  the  trust  (whether  a  deed  had  been  made  him  does  not 
appear)  and  Burges  had  the  power  to  surrender  his  right  under 
the  parol  agreement  to  redeem  any  portion  of  it  with  the  consent  of 
the  appellee.  It  is  clearly  shown  that  Bosley  was  to  retain  one-half 
interest  in  the  mill  and  the  property  pertaining  to  it.  Bosley  is  not 
seeking  to  have  this  trade  canceled,  but  insists,  however  that  he 
made  no  purchase  of  the  one-half  of  the  mill  property,  and  that  if  he 
did,  it  was  in  parol.  The  proof  is  clear  that  he  made  the  pur- 
chase. The  title  is  made  perfect  in  him  by  reason  of  his  purchase 
under  the  judgment  sale,  and  the  agreement  of  the  appellant  to  sur- 
render the  right  to  redeem  to  that  extent,  and  he  can  not  now  com- 
plain for  the  want  of  title. 

In  regard  to  the  settlement  of  the  accounts  between  these  par- 
ties the  chancellor  should  adopt  as  the  basis  the  accounts  of  each 
as  presented  to  the  arbitrators.  The  parties  to  the  controversy 
knew  more  in  reference  to  these  matters  than  the  witnesses.  All 
the  items  of  each  account  were  admitted  except  items  amounting  in 
the  aggregate  to  about  $100,  and  the  value  of  the  mill  property. 

The  small  items  are  not  remembered  by  the  arbitrators  about 
which  the  parties  disputed.  If  the  parties  desire  to  correct  the 
accounts  with  reference  to  these  items,  or  rely  upon  any  mistake  or 
omission  in  making  out  their  accounts,  they  should  be  required  to 
file  an  amended  pleading  specifying  the  mistake  or  omissions  if  any. 
As  to  the  value  of  one-half  of  the  mill  property,  it  seems  that 
$7,500  is  too  high,  and  as  the  proof  now  shows,  it  is  difficult  to  fix 
a  value.  The  commissioner  should  hear  proof  as  to  the  value  of 
the  one-half  the  mill  property  at  the  time  of  the  safe  of  it  to  appellee, 
and  also  the  proof  in  regard  to  any  other  accounts  arising  between 
the  parties  on  account  of  the  partnership  since  the  arbitration,  and 
will  also  ascertain  the  liability  of  the  partnership  which  it  seems 
the  parties  had  not  ascertained  when  the  case  was  arbitrated,  and 
the  amount  due  by  each,  and  also  may  take  proof  in  reference  to 
any  other  matters  arising  upon  the  pleadings  hereafter  filed. 
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The  heirs  of  Burges  should  be  brought  before  the  court  in  order 
Aaf  the  title  may  be  vested  in  them  to  the  property  to  which  they 
are  entitled. 

The  judgment  of  the  court  below  is  reversed  and  cause  remanded 
for  further  proceedings  in  conformity  with  this  opinion. 

Weir  <&•  Williams,  for  appellant. 

Sweeney  &  Sweeney,  for  appellee. 


A.  Devit  v.  J.  K.  Wilson,  etc. 

Execution— Purchaser's  Bond— -Insolvency  of  Surety. 

The  fact  that  the  surety  on  the  bond  given  4)y  the  purtdiaser  of 
land  at  an  execution  sale  was  insolvent  is  immaterial,  where  the 
judgment  plaintiff  has  acknowledged  satisfaction  of  the  Judgment 

APPSAL.  FROM  MBRCER  CIRCUIT  COURT. 

December  8,  1872. 

Opinion  by  Judge  Lindsay  : 

The  judgment  of  the  29th  of  November,  1869,  directing  a  sale 
of  the  realty  in  controversy  in  satisfaction  of  Wilson's  debt  and 
appointing  Asken  the  court's  commissioner  to  make  the  sale,  has 
already  been  passed  upon  and  approved  by  this  court  in  the  appeal 
of  Devit  V.  Redwits  and  Wilson,  decided  April  25,  1872.  The  ex- 
ceptions as  to  these  matters  are  not  therefore  to  be  now  inquired  into. 

The  sale  seem®  to  have  been  properly  advertised  and  was  made 
on  the  first  day  of  a  court  for  Mercer  county. 

It  does  not  matter  that  the  surety  on  the  bond  given  by  the  pur- 
chaser was  insolvent,  inasmuch  as  Wilson,  the  plaintiff  in  the  judg- 
ment, has  acknowledged  its  satisfaction.  Nor  ought  the  sale  to 
have  been  set  aside  because  of  inadequacy  of  price. 

The  plaintiff  and  purchaser  offered  to  waive  all  claim  to  the  land 
if  appellant  would  pay  the  judgment,  and  the  court  proposed  to 
open  the  bidding  if  Devit  would  procure  a  well-secured  bid  of  ten 
per  cent,  advance  on  that  accepted  by  the  commissioner.  Appel- 
lant refused  to  avail  himself  of  either  of  these  offers.  The  court 
therefore  did  right  in  confirming  the  sale. 
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Devit  had  no  interest  in  the  rents  accruing  whilst  he  was  con- 
testing the  confirmation  of  the  commissioner's  sale,  and  can  not 
prosecute  an  appeal  to  have  the  action  of  the  court  reviewed  as 
to  that  matter. 

Judgment  cdHrmed, 

J.  B.  Thompson,  appellant 
9  for  appellee. 


Benjamin  Jones  &  Wife  v.  Isaac  Cunningham,  etc. 

Husband  and  Wife— Judgment — Levy  Under. 

In  an  action  againBt  a  husband  and  wife  for  debts  Incurred  by  tlie 
wife  prior  to  their  marriage,  judgment  may  be  rendered  again0t 
them,  but  as  to  the  husband,  the  judgment  should  only  be  levied 
upon  the  property  which  had  come,  or  might  have  come  to  him 
through  the  marriage. 

APPEAL  PROM  CLARK  CIRCUIT  COURT. 

December  8,  1872. 

Opinion  by  Judge  Hardin  : 

It  seems  that  the  judgment  is  only  final  so  far  as  it  directs  the 
pa3mient  of  Parker's  debt.  As  to  that,  it  appearing  that  Mrs.  Jones 
was  properly  chargeable  with  enough  to  pay  it,  for  indebtedness 
incurred  before  her  marriage  with  her  husband,  Jones,  it  was  proper 
to  render  judgment  against  them,  but  as  to  the  husband,  the  judg- 
ment should  only  have  been  to  be  levied  upon  property  which  had 
come,  or  might  come,  to  him  by  the  marriage,  instead  of  the  ordi- 
nary personal  judgment  which  was  given  against  him  as  well  as 
his  wife.  Beaumont  v.  Miller,  1  Metcalf,  70;  Fidts  v.  Fox,  9  B. 
Monroe  499. 

This  case  differs  from  those  of  Agner  and  Wife  v.  IVilliam^,  1 
Bush  4,  and  Curd  v.  Dodds,  6  Bush  681,  in  the  essential  fact  that 
the  liability  of  the  wife,  Mrs.  Jones,  existed  at  the  time  of  her  mar- 
riage, and  was  not  merely  a  claim  arising  thereafter  against  her 
separately  or  in  conjunction  with  her  husband. 
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Wlicrefore,  for  the  error  indicated  in  rendering  the  judgment 
gainst  Benjamin  Jones^  it  is  reversed,  and  the  cause  remanded  for 
a  jiu^iment  not  inconsistent  with  this  opinion. 

Egmtonj  far  appellants. 

/.  Simpson,  for  appellees. 


Leonard  F.  Jeter  v.  John  A.  Wilus,  etc. 

Courts — Appellate  Jurisdiction — Final  Judgment. 

The  Court  of  Appeals  lias  no  jurisdiction  on  appeal,  where  a  demor- 
rer  to  defendant's  answer  was  overruled,  and  on  final  hearing  after 
the  eridenoe  was  heard  the  court  refused  to  permit  plaintiff  to  pro- 
ceed farther,  and  refused  a  prayer  for  judgment,  hut  plaintiff's  petl- 
tkm  was  not  dismissed  nor  final  order  or  judgment  rendered. 

APPEAL  FROM  JBSSAiMINB  CIRCUIT  COURT. 

December  8,  1872. 

Opinion  by  Judge  Peters  : 

A  demurrer  to  appellees'  answer  was  overruled  by  the  court  be- 
bw  and  the  case  was  then  submitted  on  final  hearing,  and  after 
die  cridcnce  was  heard,  the  record  shows  that  the  court  refused  to 
pennit  appellant  to  proceed  any  further,  and  refused  the  prayer 
for  judgment.  But  appellant's  petition  is  not  dismissed,  nor  has 
any  final  order  or  judgment  been  rendered  in  the  case,  the  action 
h  still  pending  in  that  court  for  future  adjudication,  when  a  judg- 
SKxit  may  be  rendered  or  his  action  may  be  dismissed. 

As,  tfaerefore,  no  final  order  or  judgment  has  been  rendered  in 
tbe  case,  tliis  court,  under  Sec.  15  Civ.  Code,  has  no  jurisdiction. 

Wherefore  the  appeal  is  dismissed. 


f,  Buckner,  for  appellant. 
Bronmgh,  Houston  &  Mulligan,  for  appellees. 
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J.  W.  Bowling  v.  Wm.  C  Adkins,  etc. 

Sehoola  and  School  DittrlcU — Lom  of  Right  to  Redeem  Property — Negli- 
gence. 

AppellazLt'0  1088  of  right  to  redeem  property  held  to  haye  resulted 
(from  his  negligence. 

APPBAL.  FROM  MORGAN  CIRCUIT  COURT. 

December  8,  1872. 

Opinion  by  Judge  Peters  : 

Appellant's  right  to  redeem  the  horses  by  the  express  terms  of 
his  contract  was  limited  to  a  definite  period,  within  which,  nor  at 
its  expiration,  he  neither  p'aid  the  money,  tendered  it,  nor  procured 
an  extension  of  the  time  to  redeem. 

He  was  present  when  the  appellee,  Mrs.  Adkins,  transferred  the 
benefit  of  her  purchase  to  Pennington,  and  assented  to  it — ^his  right 
of  redemption  having  been  secured  to  him  by  Pennington,  it  there- 
fore worked  no  detriment  to  him. 

There  is  no  evidence  even  conducing  to  show  that  Mrs.  Adkins 
and  Pennington,  or  either  of  them,  prevented  or  attempted  to  pre- 
vent competition  in  the  bidding  at  the  sale  of  the  horses ;  but  appel- 
lant's own  witness,  Murray,  proves  that  he  and  his  son  prevailed 
on  the  witness  to  cease  when  he  was  bidding  for  one  of  the  horses. 

If  appellant  has  lost  the  right  to  redeem  the  property  it  resulted 
from  his  own  negligence,  and  he  must  abide  the  consequences. 

Judgment  affirmed, 

Hojselrigg,  for  appellant. 
9  for  appellees. 


Adaline  Cheatham  v.  Northwestern  Mutual  Life  Insurance 

Company. 

Appeal — Revereal — Conflicting  Evidence. 

The  Court  of  Appeale  shall  not  disturb  a  verdict  or  Judgment  upon 
conflicting  evidence. 

APFBAL  FEIOM  SHELSY  CIRCUIT  COURT. 

December  8»  1873. 
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OnKioN  BY  Judge  Pryor  : 

It  is  unnecessary  to  determine  any  of  the  legal  questions  arising 
rtpoa  tbe  facts  in  this  case  as  there  was  certainly  a  conflict  in  the 
ttttaacaxy  and  in  such  case  this  court  will  not  interfere  to  disturb 
tbe  Terdict  of  a  jury,  or  the  judgment  of  a  court  where  the  law  and 
bOs  have  been  submitted,  and  a  jury  dispensed  with,  unless  that 
jiM^ment  is  palpably  against  the  evidence. 

The  fact  in  issue  was — ^Did  the  ccMnpany,  through  its  agent,  make 
the  contract  alleged  in  the  petition?  Two  witnesses  state  that  they 
heard  the  agent  of  the  company  say  to  young  Cheatham  that  the 
policy  of  insurance  should  date  from  the  application  and  that  the 
agent  dispensed  with  the  payment  of  any  money. 

The  agent  swears  that  in  making  his  suggestions  to  the  young 
nan  in  regard  to  the  insurance  he  told  him  that  if  he  made  the  pay- 
ment of  the  money  required,  that  he  would  deliver  him  a  binding 
receipt  and  then  his  policy  would  include  all  risks  from  the  date  of 
this  receipt ;  that  the  young  man  failed  to  pay  any  money  for  the 
reason  that  he  had  none  and  he  was  then  told  that  a  policy  would 
be  sent  for  and  delivered  to  him  upon  the  payment  of  the  premium. 

Before  the  policy  reached  the  agent,  the  young  man  had  been  shot 
and  was  dangerously  ill,  and  in  his  then  condition  could  not  have 
leqmred  a  delivery  of  the  policy. 

No  money  had  been  paid  by  him  or  note  given  and  it  is  hardly 
reasonable  to  suppose  that  the  agent  could  have  been  so  liberal  as 
to  insttre  his  life  upon  such  terms. 

We  can  not  adjudge  that  the  weight  of  the  testimony  is  against 
the  judgment  of  the  court — ^we  think  the  court  very  properly  dis- 
missed the  petition. 

The  judgment  is  affirmed. 

BnOock,  Bameti,  Edwards,  Harding,  for  appellant 

« 

Harawod,  for  appellees. 
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B.  V.  Brewer  and  Others  v.  H.  Peters,  Ex'r. 

Parties— Defect  of — Objection. 

If  a  suit  is  objectionable  by  reason  of  defects  of  parties  or  otber 
informalities,  the  objection  should  >be  made  at  the  time,  and  not  In 
a  collateral  proceeding. 

Pleading — Knowledge  of  Contents. 

A  plea  of  ignorance  of  the  contents  of  a  petition  by  parties  who 
were  served  with  process  in  a  former  suit  can  avail  nothing,  where 
the  petition  was  on  file  in  the  clerk's  office,  and  subject  to  Inspection. 

Judgment — Who  May  Attack. 

In  a  suit  against  a  church,  members  wbo  are  not  Included  in  the 
suit  can  not  attack  the  Judgment 

APPEAL  FROM  MBKOER  CIRCUIT  COURT. 

December  8,  1872. 

Opinion  by  Judge  Pryor  : 

The  judgment  rendered  in  July,  1868,  is  final  between  the  parties 
to  the  present  controversy.  If  that  suit  was  objectionable  by  reason 
of  a  defect  of  parties,  or  other  informalities,  the  objection  should 
have  been  made  at  the  time  and  not  in  a  collateral  proceeding  like 
this.  The  judgment  is  certainly  not  void,  and  if  this  was  a  proper 
proceeding  to  revise  it,  there  is  no  evidence  of  any  fraud  on  the 
part  of  the  appellee.  Much  proof  is  taken  to  show  a  want  of  au- 
thority in  the  trustee  to  purchase  the  property  of  Peters,  and  for 
which  the  judgment  sought  to  be  reformed  was  obtained. 

These  trustees  were  members  of  that  church,  and  although  they 
deny  all  authority  to  purchase,  we  can  not  concede  that  they  made 
the  contract  with  the  appellee  with  no  intention  of  paying  him. 
If  they  were  sued  individually  for  the  debt,  their  answer  would  be 
that  they  purchased  it  for  the  church  and  held  it  as  church  property, 
and  this  is  true.  How,  then,  can  the  church  escape  liability.  It  is 
no  answer  to  allege  that  these  trustees,  who  were  members  of  the 
church  and  served  with  process  in  the  suit  of  July,  1868,  were  ig- 
norant of  what  that  petition  contained.  It  was  on  file  in  the  clerk's 
office,  and  no  concealment  made  of  its  contents.  It  was  their  duty 
as  trustees  and  as  members  of  the  church  whose  property  was  sought 
to  be  subjected,  to  make  defense  and  to  know  the  nature  and  char- 
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acter  of  the  claim  asserted  against  them.  Every  defense  relied  on 
also  should  have  been  pleaded  in  the  former  suit,  and  the  only 
ground  relied  on  for  annulling  that  judgment  is  that  the  defend- 
ants neglected  to  make  any  defense  to  the  action,  believing  that  it 
was  only  a  suit  to  enforce  the  vendor's  lien.  If  the  defendants  in 
the  original  suit  had  been  proceeded  against  not  as  trustees  but  as 
members  of  the  church  alone,  the  result  would  have  been  the  same. 
Those  members  not  included  in  the  suit  could  not  attack  the  judg- 
ment, for  the  reason  that  they  were  not  parties.  Those  sued  had 
an  interest  in  the  property  and  were  proceeded  against  as  the  rep- 
resentatives of  the  church  and  the  objection  should  have  been  made 
by  those  in  that  proceeding. 
Judgment  aMrmed. 

T.  C.  Bell,  for  appellants. 

Polk,  for  appellee. 


Commonwealth  v.  Greenup  Nichell. 

Indictment  and  information — ^Allegatlona  of  Offenae— Bar. 

An  indictment  muat  allege  the  offense  with  such  certainty  as  to 
enable  accused  to  know  what  he  is  called  upon  to  defend,  and  to  con- 
stitute a  bar  to  any  subsequ^it  prosecution  for  the  same  offense. 

Larceny — Indictment — Money — Description. 

An  indictment  which  simply  charges  that  a  number  of  United 
States  Treasury  notes  and  National  Bank  notes  were  feloniously 
taken  by  accused,  without  any  further  description  of  the  same,  was 
held  insufficient. 

APPEATi  FROM  ROWAN  CIRCUIT  COURT, 

December  8,  1872. 

Opinion  by  Judge  Pryor  : 

An  indictment  must  allege  the  offense  with  such  certainty  as  to 
enable  the  accused  to  know  what  he  is  called  upon  to  defend  and  to 
constitute  a  bar  to  any  subsequent  prosecution  for  the  same  offense. 

In  this  indictment  there  is  no  description  of  the  bank  bills  al- 
leged to  have  been  stolen  either  as  to  the  number  of  bills,  or  the 


62  Kentucky  Opinions. 


Opinion  of  the  Court. 


amount,  and  no  description  whatever  given,  except  that  a  number 
of  United  States  treasury  notes  and  national  bank  notes  were  feloni- 
ously taken  by  the  accused. 

The  accused  from  this  accusation  is  unable  to  know  whether  he 
is  charged  with  stealing  two  bank  notes  or  twenty  bank  notes  of  the 
denomination  of  five  dollars  or  one  hundred  dollars,  and  hence 
could  prepare  no  defense  based  upon  the  idea  that  he  had  and  owned 
as  his  own  property  certain  treasury  notes  answering  the  descrip- 
tion given  by  the  indictment,  as  he  is  in  entire  ignorance  as  to  the 
description  of  the  paper  the  commonwealth  will  produce  evidencing 
his  guilt. 

The  judgment  is  affirmed. 

Attorney  General,  for  appellant. 
,  for  appellee. 


City  of  Louisville  v.  Patrick  Murphy,  etc. 

Municipal  Corporations— Council-Journal  of  Proceedings. 

The  common  council  of  a  city  must  keep  a  correct  Journal  of  its 
proceedings,  and  the  journal  should  be  made  up  by  that  body  prior 
to  the  coming  in  of  a  new  council  who  can  not  know  whether  the 
journal  of  prior  proceedings  made  up  under  their  supervision,  is 
correct  or  not. 

Municipal  Corporations— Council-Journal  of  Proceedings. 

Where  the  failure  of  a  branch  of  a  common  council  to  keep  a  oor- 
reot  journal  of  its  proceedings  results  in  the  exoneration  of  property 
owners  from  liability  for  street  improvements.  Judgment  for  the 
amount  due  and  unpaid  because  of  &uch  neglect,  should  be  rendered 
against  the  city. 

Judgment — Failure  to  Answer. 

A  party  who  was  served  with  process  nearly  six  months  (before 
judgment  was  rendered,  but  who  failed  to  answer  and  prepare  liis 
defenfie,  cannct  complain  that  judgment  was  rendered  before  his 
defense  was  heard. 

Judgment — ^Attack— Joinder  of  Parties. 

A  city  can  not  set  up  for  the  first  time  after  a  Judgment  against  it 
for  cost  of  street  improvements,  because  of  the  exoneration  of  prop- 
erty owners,  that  it  was  improperly  Joined  in  the  suit  with  the 
property  owners,  on  the  ground  that  it  was  a  mere  guarantor. 
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APFIBAIi  FROM  LOUISVILiLB  CHANOHRY. 

December  8,  1872. 
Opinion  by  Judge  Lindsay: 

Mnifdiy  distinctly  alleges  in  his  petition  that  the  contract  under 
wliidi  the  work  on  Third  street,  Portiand,  was  done  was  approved 
by  both  branches  of  the  General  Council  as  provided  for  by  the  gen- 
cnl  ordinance  regulating  the  manner  in  which  such  contracts  should 
be  made  and  executed. 

The  dty  not  only  fails  to  deny  this  allegation,  but  is  now  in  this 
court  by  her  attorney  insisting  that  it  is  true. 

The  property  holders  escape  responsibility  because  one  branch  of 
the  general  council  failed  to  enter  on  their  journals  the  order  or 
nsdotion  approving  the  contract,  and  hence  there  is  no  competent 
etidcDce  as  against  them  of  its  approval. 

We  are  of  opinion  that  the  testimony  of  McCleary  and  Vaughan 
suflkieutly  establishes  that  the  approval  of  the  contract  by  the 
oouimuu  council  was  not  entered  on  its  journal  at  the  time  it  was 
appfoved  nor  at  any  time  when  the  person  or  persons  who  made 
the  entry  had  the  right  to  do  so. 

The  entry  had  certainly  not  been  made  on  the  1st  of  July,  1870, 
nearly  one  year  after  the  ccmtract  was  approved.  According  to  the 
statements  of  Vaughan  it  was  made  after  that  time,  and  after  Duer- 
soo,  the  president,  and  one-half  of  the 'members  of  the  general  coun- 
cil in  office  in  August,  1869,  had  either  ceased  to  be  members  or 
were  holding  office  under  a  new  election. 

Whilst  keeping  a  correct  journal  does  not  imply  that  the  entries 
shall  be  made  and  the  proceedings  signed  or  approved  at  each  meet- 
11^,  it  certainly  is  necessary  that  the  journal  shall  be  made  up  by  the 
body  where  proceedings  are  recorded,  and  before  an  election  may 
bare  substituted  for  one-half  the  members  of  such  body  persons 
vho  were  not  present  at  the  time,  and  who  can  not  know  whether 
die  joamal  made  up  under  their  supervision  is  correct  or  not. 

The  cases  of  McKegney  v,  Obst  &  Johnson  are  conclusive  as  to 
fte  law  of  this  case.  As  the  failure  of  the  common  council  to  keep 
I  correct  journal  of  its  proceedings  results  in  the  exoneration  of  the 
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property  holders,  judgment  for  the  amount  due  was  properly  ren- 
dered against  the  city. 
Judgment  aMrmed. 

Fax,  for  appellant. 

Eastin  &  Cdloway,  for  appellee. 


RESPONSE  TO  PETITION  FOR  REHEARING, 

January  5,  1873. 

Opinion  by  Judge  Lindsay  : 

The  opinion  in  this  case  is  not  based  upon  the  idea  that  either 
branch  of  the  general  council  failed  to  take  the  necessary  steps 
to  render  valid  the  ordinances  under  which  the  contract  for  the 
street  improvements  was  made.  We  have  no  inclination  to  require 
of  the  city  legislature  or  of  the  city  officials  more  than  the  charter 
requires. 

Upon  re-examination  of  the  opinion  of  the  court,  counsel  will  find 
that  the  city  is  held  responsible,  upon  the  sole  ground  that  the 
common  council  failed  to  enter  upon  its  journals  its  approval  of  the 
contract  as  required  by  the  general  ordinance  establishing  an  en- 
gineer's department. 

We  are  of  opinion  that  the  proof  shows,  that  although  this  branch 
of  the  city  legislature  did  approve  this  contract  on  the  19th  of  Au- 
gust, 1869,  that  no  entry  of  that  fact  was  made  until  after  the  1st 
of  July,  1870,  at  which  time  the  identical  common  council  that  ap- 
proved the  contract  had  ceased  to  exist,  the  term  of  office  of  wie- 
half  of  its  members  having  expired  by  operation  of  law. 

This  fact  is  shown  by  Vaughan,  the  clerk,  who  swears  that  the 
entry  had  not  been  made  when  McCleary  made  out  the  copy  filed 
by  the  property  holders. 

McCleary  swears  that  he  made  out  this  copy  after  July  1,  1870. 

We  attach  no  importance  to  the  signature  of  Duerson,  the  presi- 
dent. We  merely  decide  that  the  common  council  must  make  up 
its  proceedings  before  its  functions  cease  by  operation  of  law;  that 
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tbej  can  not  be  made  up  by  a  new  council  composed  possibly  of 
different  members;  that  this  duty  must  be  performed'  by  the  coun- 
cil, and  not  left  to  the  discretion  and  recollection  of  its  derk. 

As  the  council  did  not  keep  its  journals  so  as  to  enable  Murphy  to 
hold  the  property  holders'  bound,  the  city  and  not  the  contractor 
most  pay  the  loss. 

Xor  can  the  city  complain  that  judgment  was  rendered  against  it 
before  its  defense  had  been  heard.  It  was  served  with  process 
nearly  six  months  before  judgment  and  if  it  wished  to  defend  the 
actioo  and  protect  its  interest  it  should  have  answered  and  prepared 
its  defense. 

Not  will  it  avail  for  a  reversal  that  its  undertaking  was  collateral 
to  that  of  the  property  holders ;  that  it  was  a  mere  guarantor  and  not 
Kable  to  be  sued  until  the  parties  primarily  liable  had  made  good 
tfieir  defense.  If  this  position  be  correct,  then  the  action  as  to  the 
c^  was  prematurely  instituted,  but  this  question  can  not  be  raised 
after  judgment  The  failure  of  the  city  to  object  to  the  joint  pro- 
ceeding against  it  and  the  property  holders  was  a  waiver  of  the  mis- 
joinder.    (See  preceding  case.) 

Petition  overruled. 

Fox,  for  ap^Uant, 
,  for  appellee. 
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— Depositing  a«  Surety  for  Debt  and  Coata. 
Where  a  debtor  waa  arrested  under  Civ.  Code,  oh.  1,  art  8,  and 
released  on  depositing  in  the  hands  of  the  sheriff  as  surety  for 
the  debt  and  costs,  a  sum  of  money  In  lieu  of  ball,  under  section  186 
of  the  Code,  which  was  the  proceeds  of  defendant's  homestead  which 
had  been  sold  under  execution  by  the  sheriff,  and  the  proceeds  were 
paid  the  defendant  to  purchase  another  homestead,  an  order  of  re- 
tom  of  SQch  money  to  the  defendant  was  erroneous. 

AFFEAI^  FROBC  CALDWBLL  CIRCUIT  COURT. 

December  8,  1872. 
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Opinion  by  Jxhxse  Hardin  : 

This  action  was  brought  by  the  appellant  for  the  recovery  of 
$358.84,  whidi,  as  he  allges,  he  had  paid  as  the  surety  of  J.  C. 
Barnes,  Lish  &  Luncke,  partly  in  money  to  the  sheriff,  and  partly 
by  a  sale  of  his  property  under  execution,"  and  the  plaintiff  having 
obtained  an  order  of  arrest  against  the  defendant  under  Chapter  I 
of  Article  8  of  the  Civil  Code  of  Practice,  and  he  being  in  the  cus- 
tody of  the  sheriff,  was  released  by  depositing  in  the  sheriff's  hands 
$378.84  as  surety  for  the  debt  and  costs  in  lieu  of  bail  under  Sec- 
tion 186  of  the  Code. 

By  the  judgment  of  the  court  the  justness  of  the  plaintiff's 
claim  and  the  grounds  of  arrest  were  sustained;  nevertheless,  the 
court  adjudged  a  restitution  of  the  principal  part  of  the  money 
deposited,  on  the  application  of  Barnes  and  his  wife,  made  on  the 
alleged  facts,  that  the  money  was  the  proceeds  of  the  defendant's 
homestead,  which  had  been  sold  by  the  sheriff  under  execution,  the 
homestead  being  valued  under  Section  4  of  the  exemption  law  of 
1866  (Myers  Supplement  714),  and  its  proceeds  paid  to  the  de- 
fendant to  enable  him  to  purchase  another  homestead.  This  appeal 
is  from  that  order  of  restitution. 

The  evidence  is  not  conclusive  of  the  fact  that  the  money  depos- 
ited was  acquired  and  held  by  the  defendant  as  alleged  by  him,  but 
conceding  that  it  was,  as  the  evidence  conduces  to  prove,  and  that 
he  and  his  family  had  such  an  interest  in  the  homestead  as  he  could 
not  have  released  or  waived  except  in  the  mode  provided  in  the  stat- 
ute ;  and  that  he  might  have  been  restrained  at  the  instance  of  his 
wife  from  depositing  the  money  in  lieu  of  bail,  as  a  misappropria- 
tion of  it,  yet  we  are  of  the  opinion  that  as  the  law  invested  him 
with  the  money,  and  the  sheriff  was  bound  by  an  express  provision 
of  the  Code  of  Practice  to  accept  the  deposit  when  offered,  and 
release  him  from  custody,  thus  affecting  the  means  which  the  ap- 
pellant had  lawfully  obtained  of  securing  his  debt,  the  order  of 
restitution  virtually  defeating  the  appellant's  remedy,  is  erroneous 
and  can  not  be  sustained. 

However  important  may  be  the  provisions  of  the  homestead  act 
to  the  families  of  unfortunate  debtors,  we  see  no  sufHcient  reason 
for  giving  that  act  such  a  construction  as  to  render  an  express  pro- 
vision of  the  Code  of  Practice  ineffectual,  and  in  this  case  to  sub- 
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onfinale  tbe  rights  of  the  appellant  to  the  equitable  claims  of  the 
tfpdkt's  family  under  the  hcHnestead  act. 

Wherefore,  the  judgment  of  restitution  is  reversed  and  the  cause 
icioanded  for  a  judgment  in  conformity  to  this  opinion.  Judge 
?rjor  dissents. 

DucaB,  Marble,  for  appellant. 
Bradley  &  Darby,  for  appellees. 


J.  W.  BowuNG  V.  J.  H.  Martin. 


iBoooflistent  and  Irreconcilable  InstractionB  whlcb  tend  to  confase 
md  mislead  tlie  Jury  are  cause  for  reyenml. 

Parbwrship— Bound  by  Contracts  and  Acts  of  Partner. 

One  iwrtner  may  bind  tbe  partnersblp  by  bis  acts  and  contracts 
done  In  tbe  scope  of  tbe  partnersblp  trade  or  bualness,  and  for  tbe 
tbereoC. 


Pmiwm  aliip— Objects  of  Business,  How  Determined. 

Wli««  tbe  partnerahlp  business  Is  not  speclflcaUy  set  fortb  In  tbe 
artldes  of  partnerriilp,  or  wbere  tbere  are  no  sucb  articles^  a  ma- 
jority of  tbe  partners  bave  itbe  rl£^t  In  case  of  a  dlyerslty  of  opinion 
as  to  the  objects  of  tbe  business,  to  determine  tbe  question. 

Pm  tut  ship     Evidence— Letter. 

A  letter  written  to  plabitlfF  and  signed  In  tbe  firm  name  of  tbe 
partoenhlp,  was  held  admissible  In  evidence  with  tbe  otber  facts 
and  cireomstances  of  tbe  case. 

Partnership— Representation  by  Member  of  Firm. 

A  representation  br  misrepresentation  of  a  fact  In  a  partnersblp 
transactkm,  by  <me  member  of  tbe  firm,  will  Und  tbe  firm. 


ecord  Contenta  of. 
Faflare  to  give  credit  on  a  Judgm^it  Is  not  an  ayaUable  error  on 
appeal,  wbere  tbe  execution  and  officer's  return  showing  that  |100 
of  the  debt  had  been  made  by  sale  of  tbe  property,  were  copied  into 
the  record  by  the  clerk,  without  baying  legitimately  been  before  the 
eosrt  or  Jury. 
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APPEAL  FIROM  MUHLENBURG  CIRCUIT  COURT. 

December  8,  1872. 

Opinion  by  Judge  Peters  : 

In  this  action  brought  by  appellee  against  appellant  and  others 
it  is  alleged  that  L.  W.  Kinchloe,  Wm.  Rogers,  Thomas  Campbell, 
and  appellant,  partners  in  the  business  of  mining  coal  from  the 
mines  of  said  Kinchloe,  on  Green  river,  and  transporting  the  same 
to  market,  employed  appellee  to  go  to  Evansville,  in  Indiana,  and 
purchase  two  boats  or  barges  and  have  them  towed  to  said  mines 
to  transport  their  coal  from  thence  to  market,  that  under  said  en- 
gagement he  went  to  Evansville,  purchased  the  boats,  and  caused 
them  to  be  delivered  at  their  mines,  and  in  the  purchase,  repairing 
and  delivering  of  said  boats  he  had  expended  $520.35,  at  their  spe- 
cial instance  and  request,  which  it  seems  they  had  failed  to  pay  him, 
and  he  prayed  for  a  judgment  for  the  samei 

Appellant  alone  defended  the  action,  and  in  his  answer  denied  that 
he  was  ever  a  member  of  any  such  firm',*  denied  that  he  was  a  mem- 
ber of  the  firm  of  Kinchloe  &  Co.  or  that  he  was  ever  a  partner  of 
L.  W.  Kinchloe,  Wm.  Rogers,  and  Campbell  or  either  of  them  in 
mining  and  transportation  of  coal,  or  for  any  other  business ;  denied 
that  he  ever  engaged  appellee  to  go  to  Evansville  to  purchase  boats 
for  him,  or  ever  authorized  any  person  or  persons  to  employ  him 
in  such  business,  or  any  other  business. 

He  says  that  he  was  the  partner  of  Wm.  Rogers  and  J.  W. 
Campbell  in  a  warehouse  in  Bowling  Green ;  that  the  firm  name  was 
Wm.  Rogers  &  Co.,  and  the  partnership  was  formed  in  1869  to 
carry  on  the  business  of  commission  merchants  in  said  warehouse 
in  Bowling  Green,  but  that  he  never  was  connected  in  any  way  with 
the  mining  operations  at  Kinchloe's  mines  at  Lewisburg,  or  at  any 
other  place;  that  he  did  not  know  whether- Rogers  and  Campbell 
were  partners  with  Kinchloe  or  not ;  but  that  he  was  not. 

Upon  the  issue  thus  made  the  parties  went  to  trial,  and  a  verdict 
and  judgment  having  been  rendered  against  Bowling,  he  has  ap- 
pealed to  this  court. 

The  important  inquiry  presented  is  whether  the  court  below 
erred  in  the  instructions  given  to  the  jury  on  motion  of  appellee, 
and  refusal  of  the  one  asked  by  appellant 
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Instruction  "No.  1"  was  evidently  intended  to  embrace  two  dis- 
tinct propositions  in  two  paragraphs;  but  if  correctly  copied  in 
the  record  before  us,  the  first  paragraph  is  incomplete,  and  fails 
to  state  any  legal  proposition;  but  assuming  that  it  is  not  correctly 
copied  and  should  read  as  follows:  "that  if  the  jury  believe  from 
the  evidence  that  the  defendant  John  W.  Bowling  is  proven  to  have 
been  a  member  of  the  firm  of  Wm.  Rogers  &  Co.  at  the  time  of  the 
alleged  purchase,  then  the  court  instructs!  the  jury  that  the  defend- 
ant Bowling  is  bound  by  the  acts  and  declarations  of  his  partners 
within  the  scope  of  the  partnership."  By  using  the  words  "is  bound" 
after  the  words  "defendant  Bowling,"  it  is  obvious  that  this  re- 
stricted the  jury  in  a  manner  not  authorized  by  the  pleadings.  Ap- 
pellant admitted  he  was  a  member  of  the  firm  of  Rogers  &  Co., 
composed  of  Wm.  Rogers,  J.  W.  Campbell  and  himself,  doing  a 
commission  business  in  Bowling  Green,  but  denied  that  he  was  a 
member  of  the  firm,  or  any  firm  composed  of  Kinchloe,  Rogers, 
Campbell  and  himself,  for  mining  coal  and  transporting  it  to  mar- 
ket, or  any  other  business,  and  that  was  the  issue  raised  by  the 
pleadings;  but  by  the  instruction  under  consideration  appellant's 
liability  was  made  to  depend  upon  a  different  state  of  facts. 

It  is  true  that  Instruction  "No.  2,"  which  seems  to  have  been 
given  at  the  instance  of  appellant,  presented  the  proposition  of  law 
correctly  to  the  jury,  but  that  is  not  consistent  with  Instruction 
"No.  1,"  and  the  two  being  irreconcilable,  they  tended  to  confuse 
and  mislead  the  jury. 

The  general  rule  is  that  one  partner  can  not  bind  the  partnership 
by  his  own  acts,  and  contracts  done  not  within  the  scope  of  the 
partnership,  trade,  and  business,  and  not  done  for  the  purposes 
thereof:  Story  on  Partnerships,  Section  122.  But  where  the  busi- 
ness of  the  partnership  is  not  specifically  set  forth  in  the  articles 
of  partnership,  or  where  there  are  no  such  articles,  and  there  is  a 
diversity  of  opinion  as  to  the  objects  and  business  of  the  partner- 
ship, in  such  cases  a  majority  of  the  partners  would  have  the  right 
to  determine  the  question  and  control  the  business.     lb.  Sec.  123. 

Instruction  "No.  3,"  as  asked,  required  the  assent  of  all  the  mem- 
bers of  the  firm  to  the  proposition  of  enlarging  the  business,  instead 
of  a  majority  thereof,  and  was  therefore  properly  refused. 

On  the  subject  of  the  competency  of  the  letter  dated  Dec.  4,  1869, 
signed  W.  Rogers  &  Co.,  and-  addressed  to  appellee,  we  apprehend 

'»f'\\  fir. 
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it  was  properly  admitted  as  evidence,  in  connection  with  other  facts 
and  circumstances.  The  representation  of  any  fact  or  misrepre- 
sentation of  a  fact  made  in  partnership  transactions  by  one  partner, 
will  bind  the  firm>  and  the  admission  of  any  feict  by  one  partner 
material  as  evidence  in  a  suit,  or  the  acknowledgment  of  a  debt 
during  the  oontinuance  of  the  partnership  by  one  partner,  will 
bind  the  firm,  because  by  forming  the  connection  of  partnership, 
the  partners  declare  themselves  to  the  world  satisfied  with  the 
good  faith  and  integrity  of  each  other,  and  impliedly  undertake  to 
be  responsible  for  what  they  shall  respectively  do  within  the  scope 
of  the  partnership  concerns.    lb.,  Sec,  215. 

The  execution  and  officer's  return  showing  that  $100  of  the  debt 
had  been  made  by  a  sale  of  property  are  copied  in  the  record  by  the 
mere  will  of  the  clerk,  as  appears,  they  certainly  form  no  part  of 
the  certified  bill  of  evidence,  and  do  not  appear  to  have  been  legit- 
imately before  the  court  or  jury,  and  the  failure  to  give  the  credit 
was  not  an  available  error  for  that  reason. 

But  for  the  error  and  confusion  in  Instructions  "Nos.  1  and  2," 
as  heretofore  pointed  out,  the  judgment  is  reversed  and  the  cause 
is  remanded  for  a  new  trial  and  for  further  proceedings  not  incon- 
sistent herewith. 

James,  for  appellant. 

*  for  appellee. 


Lou.  &  CiN.  &  Lex.  Railroad  Co.  v.  Wm.  Wigglesworth  &  Co. 

Railroads— Burden  of  Proof — Defective  Spark  Arrester. 

The  burden  is  upon  the  defendant  railroad  company,  in  an  action 
for  damages  by  fire,  to  show  that  a  train  drawn  by  an  engine  did  not 
bave  defective  spark  arresters,  where  each  fact  is  peculiarly  within 
its  knowledge. 

APPEAL  FROM  PATE3TTBJ  CIRCUIT  COURT. 

December  9,  1872. 

Opinion  by  Judge  Lindsay  : 

The  evidence  in  this  case  certainly  conduced  to  show  that  the  fire 
that  consumed  the  com  of  appellee  originated  from  sparks  emitted 
from  one  of  appellant's  locomotives. 
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A  locomotive  with  a  defective  spark  catcher  passed  up  to  Lexing- 
ton at  7  o'clock  on  the  evening  of  the  fire.  A  train  returning  from 
Lexington  passed  Darnell's  at  10  o'clock  the  same  night.  It  was 
widlin  the  power  of  appellant  to  have  shown  whether  or  not  that 
train  was  propelled  by  this  defective  locomotive,  just  as  it  did  show 
that  the  locomotive  drawing  the  train  passing  from  Louisville  to 
Lexington  on  the  same  night  was  in  perfect  repair. 

The  failure  upon  the  part  of  appellant  to  make  this  proof  con- 
sidered in  connection  with  the  other  facts  proven,  authorized  the 
court  to  give  the  instructions  complained  of,  and  made  it  his  duty  to 
overrule  the  motion  for  a  new  trial. 

The  two  instructions  given  upon  motion  of  appellees,  qualified 
as  they  are  by  the  instruction  given  upon  appellant's  motion,  cor- 
rectly present  the  law  of  this  case. 

The  r^naining  instructions  asked  for  by  appellant  were  properly 
refused.  Appellees  did  not  base  their  right  to  a  recovery  upon  the 
negligence  of  appellant  in  failing  to  take  proper  care  of  their  com, 
but  upon  its  negligence  in  using  a  defective  locomotive.  Hence 
these  instructions  were  in  no  sense  applicable  to  the  issue. 

Judgment  ofRrmed. 

Johnson  &  Brown,  for  appellants, 
Breckenridge  &  Buckner,  for  appellees. 


George  W.  McDonald  v.  William  B.  Phillips. 

Trial — Open  and  Close  of  Argument. 

Where  the  ^burden  of  proof  is  not  entirely  upon  defendant,  plaintiff 
is  entnied  to  open  and  close  the  argument. 

APPEAL  FEIOM  BATH  OUtCUIT  COURT. 

Deoemher  9,  1872. 

Opinion  by  Judge  Hardin  : 

According  to  the  test  provided  by  the  Code  of  Practice  for  de- 
termining on  whom  the  burden  of  proof  is  devolved  by  the  plead- 
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ingSy  we  are  of  tbe  opinion  that  the  onus  was  not  entirely  on  the 
defendant;  but  it  rested  on  the  plaintiff  as  to  his  daim  for  the  price 
of  thirteen  and  four-fifths  barrels  of  com,  and  this  entitled  the 
plaintiff  to  take  precedence  in  presenting  the  evidence  to  the  jury» 
and  to  the  conclusion  of  the  argument 

It  seems  to  us  also,  that  the  testimony  of  Fanner  and  others, 
offered  to  sustain  the  character  of  Cassity,  was  rightly  rejected 
for  the  reason  that  the  witnesses  failed  to  disclose  such  means  of 
knowing  the  general  character  of  Cassity  as  the  rules  of  law  re- 
quired to  render  their  testimony  competent  on  that  subject  tVil- 
liams  V.  Hancock,  1  Bush.  368. 

There  was  no  error  in  allowing  plaintiff  to  remit  part  of  his  re- 
covery; and  the  decision  seems  not  to  have  been  excessive  or  un- 
authorized by  the  pleadings  and  proof. 

Wherefore  the  judgment  is  Mrmed. 


J.  S.  Hurt,  for  appellant. 
Nesbett  &  Gudgell,  for  appellee. 


H.  J.  McAlister,  etc.,  v.  Wm.  Carmen. 

Umltation  of  Actions — Fee  Bills. 

The  effect  of  Act  February  12,  1869  (1  Sesa.  Acts.  1869-27),  was  not 
to  revive  and  give  effect  to  fee  bills  wUch  under  existing  law  had 
ceased  to  be  collectible,  but  the  legislative  intention  was  to  extend 
the  period  within  which  fee  bills  not  already  barred  might  be  en- 
forced. 

APPEAL  FROM  GUIEBNUP  CIRCUIT  COURT. 

December  9,  1872. 

Opinion  by  Judge  Hardin  : 

The  answer  in  this  case  seems  to  be  sufficient  at  least  as  contro- 
verting the  plaintiff's  claims  and  interposing  the  statute  of  limita- 
tions as  a  bar.  But  the  principal  question  to  be  determined  is, 
whether,  as  appears  to  have  been  assumed  by  the  court,  the  act  of 
February  12,  1869  (1  Session,  Acts  1869-27),  had  the  effect  of 
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icfiviii^  and  giving  effect  to  the  claims  of  the  appellee  for  services 
iftich  had  long  ceased  to  be  distrainable  and  were  barred  by  lim- 
iUtUD  as  ordinary  dd[>ts.  In  our  opinion  it  was  not  the  object  or 
purpose  of  that  act  to  resuscitate  and  give  some  validity  to  fee 
Idls  whidi,  under  existing  laAv,  had  ceased  to  be  collectible  in  any 
fonn,  but  the  legislative  intention  was  to  extend  or  prolong  the 
period  within  which  fee  bills  not  already  barred  by  limitation  might 
be  enforced. 

)\lierefore,  the  instructions  of  the  court,  being  inconsistent  with 
the  ioitgoing  statute,  the  judgment  is  reversed  and  the  cause  re- 
mnded  for  a  new  trial  on  principles  consistent  with  this  opinion. 

Dluiii,  for  appellants. 

Phister,  far  appellee. 


Neff  Briggs^  etc.,  v.  Joel  H.  Cain. 

•adln^h-^Dem  urrer. 
A  demurer  to  a  petition  to  Bet  aside  a  deed  to  land  and  subject 
Ike  land  to  tlie  payment  of  plaintiff's  debts  was  ibeld  properly  over- 


APPEAL  FROM  MOBChAN  CIRCUIT  COURT. 

December  9,  1872. 

Opiniok  by  Judge  Pryor  : 

The  demurrer  to  the  petition  was  properly  sustained.  There  is 
no  allegation  that  Turner  aided  the  sons  of  Davis  in  obtaining  the 
deed  for  the  land  described,  or  that  he  was  even  cognizant  of  the 
iSkgpA  fraud;  he  occupies  the  attitude  of  an  innocent  purchaser 
far  a  valuable  consideration,  the  petition  alleging  that  he  paid  the 
pudiase  money  in  debts  owing  him  by  the  father.  A  cancelment 
of  die  deed  to  the  sons  would  avail  the  appellant  nothing,  as  the 
hod  cDold  not  be  subjected  to  the  payment  of  the  appellant's  debts, 
Ac  l^al  title  being  in  Turner.    There  is  no  allegation  that  the  sons 
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received  any  of  the  purchase  money,  but  on  the  contrary,  the  whole 
amount  was  paid  by  Turner  to  the  father.    The  case  is  not  within 
the  act  of  1856,  as  many  years  had  elapsed  from  the  ccxiveyance  to 
the  institution  of  the  suit. 
The  judgment  is  affirmed. 


Hazekigg,  for  appellants. 
Cooper,  for  appellee. 


T.  P.  James,  Admr.,  v.  James  P.  Branster. 

Vendor  and  Purchaser— Conveyance  In  Payment  of  Debt. 

A  sale  and  conyeyance  of  land  was  held  to  be  in  payment  of  a  debt. 

APPBAL  FROM  UVINaSTON  CIRCUIT  COURT. 

December  10,  1872. 

Opinion  by  Judge  Hardin  : 

There  is  scarcely  room'  to  doubt  from  the  evidence,  that  the  debt 
in  controversy  was  the  real  consideration  of  the  conveyance  of  the 
tract  of  about  80  acres  of  land,  made  July  IS,  1864;  and  we  think 
it  is  reasonably  certain  that  said  deed,  though  absolute  in  form,  was 
understood  and  intended  to  operate  as  a  mortgage;  or  that  it  ex- 
presses only  a  part  of  a  contract,  the  residue  being  a  parol  agree- 
ment providing  for  a  repurchase  of  the  land  by  the  appellee. 

It  is  plain  that  if  the  first  of  these  is  the  correct  construction,  the 
appellee  still  owed  the  debt,  and  was  liable  to  a  personal  judgment, 
but  if  the  latter  is  adopted,  the  deed  extinguishes  the  debt ;  and  the 
agreement  to  reconvey  being  in  parol  and  inconsistent  with  the  writ- 
ing could  not  be  enforced  against  the  heirs  of  James,  if  that  result 
were  sought  on  the  facts  disclosed  in  this  case. 

But  neither  party  has  elected  to  treat  the  deed  as  a  mortgage. 
No  foreclosure  is  sought  on  the  one  side  nor  a  redemption  of  the 
land  on  the  other ;  and  the  judgment  of  the  lower  court  has  simply, 
and  we  think  rightly,  adopted  the  constructiCMi  of  the  transaction 
acquiesced  in  by  the  parties  themselves. 
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TIk  question  is  not  presented  whether  the  appellee  would  have 
been  entitled  to  redeem  the  land^  had  he  sought  to  do  so,  wfaat- 
ercr  may  have  been  his  verbal  agreement  with  James;  but  as  the 
case  comes  before  us  on  this  record,  we  fully  concur  widi  the  court 
in  txtiting  the  sale  and  conveyance  of  the  land  as  a  payment  of  the 
debt 

Wherefore  the  judgment  is  Mrmed. 

Greer,  for  appellant. 

Busk  &  Bush,  for  appellee. 


M.  A.  McCluke,  etc.,  v.  E.  W.  Scott,  et  al. 

Mifious  Societies — Property  Held  In  Trust  for  Boneflt  of  Members.    - 
Tlie  evidence  was  held  to  show  tliat  property  was  placed  in  control 
of  a  drnrch  f6r  the  benefit  ol  its  members  as  a  parsonage,  and  If  not 
lo  need  to  be  made  contributory  to  the  payment  of  the  oflldating 
alnteter.  and  to  be  held  in  trust  for  sncb  purpose. 

AFPBAL  FROM  WOODFORD  dRCUIT  COURT. 

December  10,  1872. 

QrmioN  BY  Judge  Hasdin  : 

The  parol  evidence  satisfied  us  that  although,  for  certain  pur- 
poses, stock  certificates  were  given  to  the  contributors  of  the  money 
med  in  pSLjiog  for  the  property  and  not  withstanding  the  form  of 
Ae  most  of  the  conveyances^  die  original  design  of  Roolman  and 
TcrriD  &  Thorton  was  to  place  the  property  under  the  control  of 
the  drerdi  for  the  benefit  of  its  members,  as  a  parsonage,  if  so  used, 
ad  if  not  so  occupied,  still  to  be  made  contributory  to  the  payment 
of  the  officiating  minister  of  that  congregation ;  and  according  to  the 
catndEng'  principles  of  the  decisions  of  this  court  in  the  case  of 
UcKnmey  v.  Griggs,  etc.,  5  Bush  407,  and  other  authorities,  the 
Goart  bdow  properly  treated  the  title  as  held  in  trust  for  said  uses, 
and  Ae  property  as  having  been  by  parol  arrangement  at  least,  ded- 
icated to  the  use  of  the  congregation. 

Wherefore  the  judgment  is  affirmed. 

Porter  &  Wallace,  for  appellants. 

Twmer  &  Twyman,  Thornton,  for  appellees. 


76  Kentucky  Opinions. 


Opinion  of  the  Court. 


BuRRELL  Million  v,  John  Newby. 

Principal  and  Surety — Contribution — insolvency  of  Principal. 

The  evidence  was  held  to  show  that  the  principal  was  not  InBolvent, 
and  that  a  surety  was  not  entitled  to  look  to  his  co-surety  for  contri- 
bution. 

APPEAL  FROM  MADISON  CIRCUIT  COURT. 

December  10,  1872. 

Opinion  by  Judge  Lindsay  : 

By  the  payment  of  the  note  to  Collins,  appellant  became  pri- 
marily the  creditor  of  the  principal,  Robert  Million,  and  his  right 
to  look  to  his  co-surety,  Newby,  for  contribution  depends  upon 
whether  or  not  the  principal  in  the  note  was  at  the  time  of  such 
pa3rment  insolvent 

The  evidence  shows  that  at  that  time  Robert  Million  owned  in 
his  own  right,  unencumbered  by  liens,  a  tract  of  land,  which  he  sold 
two  years  afterwards  for  the  sum  of  nine  hundred  dollars,  nearly 
one-half  of  which  was  applied  to  the  payment  of  a  debt  upon  which 
appellant  was  his  surety.  It  further  appears  that  in  1865  and  1866 
Robert  Million  owned  a  grocery  store,  also,  that  in  1866  he  deliv- 
ered to  appellant  $400  in  notes. 

These  facts,  considered  in  connection  with  other  circumstances 
proved,  in  our  opinion  rebut  any  presumption  of  insolvency  upon 
the  part  of  Robert  Million  growing  out  of  the  general  statements 
of  his  witnesses  that  they  did  not  regard  him  as  solvent.  By  the  use 
of  ordinary  diligence  appellant  could  have  secured  indemnity  from 
his  son  for  whom  he  paid  the  money  to  Collins ;  hence  he  was  prop- 
erly refused  a  judgment  against  his  co-surety,  Newby,  for  any 
amount.  This  conclusion  renders  the  consideration  of  the  other 
questions  presented  unnecessary. 

Judgment  affixmed. 

Burtfom,  for  appellant 

Scott,  for  appellee. 
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Allen  Moberly  v.  W.  E  Moberly. 


Evldtnct— Confession — Constructive  Notice. 

Nothing  can  be  taken  as  confeBsed  against  a  party  who  la  before 
Uie  ooart,  simply  upon  constructive  notice. 

lateisit    Amount  of. 

Where  plaintiff  Calls  to  offer  evidence  as  to  the  place  where  the 
notes  were  executed,  it  is  error  to  adjudge  10  per  cent.  Interest  on 
the  debts. 

APPEAL  BflOM  MADISON  CIRCUIT  COURT. 

December  10,  1872. 

Opinkw  by  Judge  Lindsay  : 

There  is  no  proof  in  the  record  showing  that  the  notes  sued  on 
were  executed  in  the  state  of  Missouri.  Nor  is  there  anything 
showing  that  the  court  heard  proof  upon  any  of  the  questions  of 
fact  upon  which  appdlee's  right  to  have  payment  for  interest  on 
his  debts  at  the  rate  of  ten  per  cent,  per  annum  depended. 

As  appellant  was  not  before  the  court  except  upon  constructive 
service^  nothing  could  be  taken  for  confessed  against  him,  and  as 
tbe  appellee  failed  to  oflfer  testimony  as  to  the  place  where  the 
notes  were  executed,  it  was  error  to  adjudge  him  ten  per  cent,  in- 
terest on  his  debts.  For  this  reason  the  judgment  must  be  reversed. 
As  the  prosecution  of  this  appeal  operates  as  an  appearance  by  ap- 
pellant, the  remaining  questions  raised  by  him  can  be  settled  in  the 
axnt  bdow  upon  the  return  of  the  cause  which  is  remanded  for  f ur- 
Aer  proper  proceedings. 

Scott  &  Little,  for  appellant. 


-,  for  appellee. 
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John  Knapka  v.  Christian  Linck. 

Pleading — Legal  Conclueion. 

Where  the  crofls-petltlon  alleges  that  the  plalnftlfl  is  indebted  to 
defendant  in  the  eum  of  $65  for  a  cow  sold  and  delivered  to  plaintiff* 
a  reply  merely  denying  that  plaintiff  is  indebted  to  defendant  in  the 
sum  of  $65  or  in  any  sum  for  a  cow  sold  and  delivered  to  her  at  the 
the  price  stated  or  iat  any  other  price,  is  a  mere  conclusion  <tf  larar, 
and  insufficient. 

Pleading — ^V^riance. 

There  can  be  no  variance  between  the  allegations  in  a  pleading 
and  the  proof,  unless  the  pleading  contains  an  allegation  of  fact,  or 
raises  some  issue  of  fact. 

APPEAL  PPOM  PENDLETON  CIRCUIT  COURT, 

December  10,  1872. 

Opinion  by  Judge  Lindsay  : 

The  circuit  court  committed  no  error,  either  in  instructing  the 
jury  or  in  admitting  or  excluding  testimony.  Appellant,  by  his 
cross-petition,  charges  directly  that  appellee  is  indd)ted  to  him  in 
the  sum  of  sixty-five  dollars  for  one  cow  sold  and  delivered  at  that 
price.  To  this  paragraph  there  is  no  sufficient  reply ;  appellee  mere- 
ly denies  that  he  is  indebted  to  appellant  in  the  sum  of  sixty-five 
dollars,  or  in  any  other  sum  for  a  cow  sold  and  delivered  to  him  at 
the  price  stated  or  any  other  price. 

He  in  effect  pleads  a  conclusion  of  law.  He  does  not  deny  that 
the  cow  was  sold  and  delivered  to  him  at  the  agreed  price  of  sixty- 
five  dollars ;  nor  does  he  allege  that  he  has  paid  or  otherwise  ex- 
tinguished the  debt 

This  court  has  repeatedly  held  that  such  a  plea  raises  no  issue 
and  is  entitled  to  no  consideration.  {Haggard  v.  Hay,  13  B.  Monroe 
175). 

Nor  can  the  judgment  be  upheld  under  the  provisions  156  sec- 
tion of  the  civil  code,  because  proof  was  heard  conducing  to  show 
that  the  cow  had  been  paid  for.  There  can  be  no  variance  between 
the  allegation  in  a  pleading,  and  the  proof,  unless  the  pleading  con- 
tains an  allegation  of  fact,  or  raises  some  issue  of  fact.    This  plead- 
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lag  does  neither.  Appellant  was  called  upon  to  prove  nothing,  and 
ooold  not  be  required  under  it  to  rebut,  explain  or  contradict  any 
proof  that  might  be  o£Eered. 

He  had  the  right  to  take  his  claim  for  the  cow  for  confessed 
ercn  after  verdict  against  him. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  for 
anew  trial  consistent  with  this  opinion. 

Lee,  for  appeUani, 

Pirrm,  for  appellee. 


Commonwealth  v,  Martin  Shankes. 

IfuU  Judgment. 

An  Older  dlwnlnntTig  a  cause  is  a  final  Judgment  from  wblcli  an 
appeal  niaj  be  prosecuted. 


After  the  reversal  of  a  judgment  it  becomes  a  mere  nulHty,  and 
the  faflure  of  the  court  to  set  it  aside  gives  it  no  validity. 


Reverted  Judgment. 
An  eoceciition  can  not  proi>erly  issue  from  a  Judgment  which  has 


APFELALi  FROM  DAVIESS  CIRCUIT  COURT. 
December  10,  1872. 

Opinion  by  Judge  Pryor: 

The  order  dismissing  the  case  against  Shankes  was  a  final  judg- 
and  fxxxn  which  an  appeal  could  have  been  prosecuted.  The 
of  the  court  of  appeals  had  been  entered  of  record  in  the 
fewer  court,  reversing  the  judgment  rendered  against  the  appellee 
»d  thcrd^  that  judgment  was  rendered  inoperative  and  no  execu- 
tkxi  could  have  properly  issued  upon  it.  After  the  reversal  the 
r*^""^!!  was  a  mere  nullity  and  the  failure  of  the  court  below  to 
«ct  it  aade  garve  it  no  vitality. 
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The  Opinion  delivered  by  the  circuit  judge  and  made  part  of  the 
record  is  conclusive  of  the  question  presented. 

The  judgment  of  the  court  below  is  therefore  affirmed.  The  rule 
against  Judge  Cofer  is  discharged  as  he  has  no  right  to  investigate 
the  case  on  the  docket  at  a  time  after  there  was  a  final  judgment 
and  over  which  he  had  no  control. 

Cofer,  for  appellants. 

9  for  appellee. 


Mary  L.  Pecantet  and  Others  v.  W.  P.  Grayson,  etc. 

wills— MenUI  Capacity  of  Testatrix. 

The  evidence  was  held  to  show  that  testatrix,  at  the  time  of  the 
execution  of  her  will,  was  not  of  disposing  mind. 

APPBAIi  FROiMI  HENDERSON  CIRCUIT  COURT. 

December  10,  1872. 

Opinion  by  Judge  Pryor  : 

Mrs.  Eliza  B.  Atkinson,  whose  alleged  will  is  the  subject  of  this 
controversy,  removed  with  her  husband,  Amos  A.  Atkinson,  to 
Graves  county,  in  this  state,  and  settled  near  the  town  of  Mayfield  in 
about  the  year  1831.  She  seems  to  have  been  a  woman  of  superior 
accomplishments,  attractive  in  her  manner  and  person  and  for  many- 
years  an  ornament  to  the  social  circle  in  which  she  moved. 

Her  husband  died  in  the  year  1857,  and  for  a  few  years  prior  to 
his  death  it  was  ascertained  by  the  friends  of  the  family  that  she 
was  addicted  to  the  use  of  ardent  spirits;  that  this  fondness  for 
liquor  increased  upon  her  to  such  an  extent  that  she  was  often  seen 
much  intoxicated.  The  death  of  her  husband,  instead  of  checking* 
this  immoral  conduct  on  her  part,  seems  in  connection  with  the 
constant  use  of  stimulating  drinks  to  have  developed  other  passions 
over  which  she  had  no  control.  She  was  then  upwards  of  sixty- 
years  of  age,  dressed  in  as  fashionable  and  gaudy  colors  as  any  of 
the  young  ladies  of  the  neighboring  town,  made  love  to  the  young- 
men,  and  conducted  herself  in  such  an  unbecoming,  and  frequently- 
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indecent  maimer,  as  led  all  who  knew  her,  not  only  to  believe,  but 
to  know,  so  far  as  evidence  could  be  convincing,  that  the  woman 
of  former  years,  so  remarkable  for  her  intelligence  and  culture, 
was  dien  wrecked  in  intellect,  and  a  monomaniac  on  the  subject  of 
BBkmg  her  will,  and  getting  her  husband.     A  little  flattery  and 
atteotioQ  would  induce  her  to  devise  or  promise  to  g^ve  the  whole 
of  her  estate,  and  she  was  constantly  offering  to  deed  or  will  it 
to  fbose  she  thought  could  be  induced  to  marry  her.    The  testimony 
of  her  physidans  indicates  that  this  affection  for  men  was  the  off- 
spring of  a  passion  proiduced  from  a  disease  peculiar  to  her  sex. 
These  passions  for  men  and  ardent  spirits  continued  to  increase  so 
k)Qg  as  she  remained  in  the  county  of  Graves  and  all  the  witnesses 
oonsisting,  some  of  them,  of  the  most  eminent  lawyers  of  that  part 
of  the  state,  as  well  as  physicians,  who  had  known  her  when  neither 
her  intelligence  nor  sanity  could  be  questioned,  concur  in  sa3ring 
that  she  was  incompetent  at  the  date  of  the  alleged  will  to  make 
any  valid  disposition  of  her  property. 

She  left  Mayfield  in  the  year  1861  and  went  to  the  state  of  Vir- 
gina,  where  she  remainded  for  several  months,  and  in  1862  returned 
from  Virginia  to  Henderson,  Ky.,  where  the  writing  in  controversy 
vasexecnted. 

Several  witnesses  in  Virginia  state  that  they  discovered  no  want 
of  mteOect  on  the  part  of  the  old  lady,  whilst  in  that  State  or  any 
^ndeoce  that  she  was  too  fond  of  stimulating  drinks.  One  wit- 
ness, a  lawyer  by  the  name  of  Cabell,  speaks  of  having  conversed 
v^  her  frequently,  and  in  his  opinion  has  no  doubt  of  her  ca- 
pactty  to  make  a  will  The  interviews  he  had  with  Mrs.  Atkinson 
we  at  bis  fathers^  and  at  the  residence  of  a  man  by  the  name  of 
Baanciitt,  who  also  speaks  of  her  entire  capacity  to  make  a  will, 
Sijs  that  she  drank  too  freely,  and  the  liquor  had  to  be  concealed 
from  ber.  DilLard  and  Martin  of  the  same  State  saw  her  in  1862 
whilst  in  Yirginia  and  she  conducted  herself  so  improperly  at  the 
hoose  of  the  father  of  Dillard  that  she  was  requested  to  leave  and  go 
to  a  hoteL  These  witnesses  say,  that  she  was  constantly  under  the 
i^^Qenoe  of  opium  and  whiskey.  Whether  this  be  sio  or  not, 
ie  \lrginia  witnesses,  Cabell,  Hunnicutt,  Dillard  and  Martin, 
^  coocor  in  stating  that  she  wanted  them  to  write  her  will,  in- 
^ta&ig  to  dispose  of  her  property  either  to  her  Virginia  relations 
or  to  those  whom  she  desired  to  draft  the  instrument.    She  visited 
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scarcely  a  single  friend,  relative  or  stranger  whilst  in  that  State, 
that  she  did  not  want  such  a  writing  prepared,  and  at  each  time 
making  a  different  person  the  object  of  her  bounty. 

She  left  Virginia  in  company  with  a  young  man  by  the  name 
of  Spooner,  an  entire  stranger  and  in  no  wise  related,  and  to  him 
she  made  a  deed  of  gift  of  all  her  landed  estate  in  Kentucky.  When 
the  two  reached  Kentucky,  she  pronounced  the  deed  a  forgery  and 
this  it  seems  terminated  the  young  mans  claim  upon  it. 

On  her  way  from  Virginia  she  stopped  at  a  hotel  at  Henderson, 
Kentucky,  and  there  sent  for  Robert  Cabell,  whom  she  had  never 
seen  before,  and  when  he  called  to  see  her  she  at  once  proposed 
to  bestow  upon  him-  by  gift  all  her  imaginary  wealth.  He  refused 
to  accept  it  and  she  then  left  for  Paducah,  where  she  remained  a 
few  days,  and  again  returned  to  Cabeirs,  in  Henderson,  and  made 
the  deed  to  the  latter,  giving  him  her  estate.  She  left  Cabell's  on 
a  visit  to  Colonel  Grayson's  family,  who  lived  but  a  short  distance 
from  Henderson,  and  whilst  there  called  to  see  D.  Watson's  family, 
and  being  struck,  doubtless,  with  the  appearance  of  young  Wat- 
son, or  by  reason  of  the  kindness  and  attention  paid  her  whilst 
there  by  the  family,  concluded  to  annul  the  deed  to  Cabell,  and 
give  to  young  Watson  a  thousand  dollars  out  of  her  estate.  She 
left  Watson's  and  returned  to  Colonel  Grayson's,  where  in  a  few 
days  or  weeks  the  will  in  controversy  was  executed. 

The  witnesses  for  the  appellees  are  not  only  thruthful,  but  in- 
telligent, and  give  what  they  believe,  a  correct  history  of  this  old 
lady's  mental  condition,  and  although  her  conduct  whilst  in  Hen- 
derson was  rather  novel  and  singular  in  r^ard  to  the  disposition 
of  her  property,  when  disconnected  with  the  other  proof  might  not 
create  any  suspicion  in  the  minds  of  some  as  to  her  want  of  in- 
tellect, still  when  connected  with  her  past  history,  as  developed  by 
the  uncontradicted  statements  of  the  many  witnesses  who  had 
known  her  for  many  years  her  conduct  and  actions  in  Henderson 
with  reference  to  her  property  but  adds  strength  to  the  conviction 
that  when  she  executed  the  paper  in  controversy  she  was  incompe- 
tent, by  reason  of  the  unfortunate  condition  of  her  mind,  to  make 
any  valid  disposition  of  her  property. 

Her  fondness  for  men  had  ceased  with  the  rapid  decline  of  her 
whole  physical  system.  She  was  then  seventy  years  of  age,  weak, 
unhealthy,  and  suffering  from  disease  that  was  about  terminating 
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her  existence,  and  whilst  some  of  her  passions  evidencing  a  failing, 
(X  rained  intellect  had  subsided,  still  the  inordinate  desire  to  give 
and  di^Kise  of  her  imaginary  wealth  seems  never  to  have  left  her. 
The  will  itself  bears  evidence  of  the  disordered  condition  of  her 
aiind,  but  we  deem  it  wholly  unnecessary  to  allude  to  any  other 
endences  of  her  want  of  mental  capacity,  being  well  satisfied  that 
It  the  date  of  the  paper  in  controversy,  she  was  incompetent  to 
Bake  any  valid  disposition  of  her  estate. 

^Ticrcfore  it  is  now  adjudged  that  the  writing  purporting  to  be 
the  will  of  Eliza  B.  Atkinson  is  not  her  last  will  and  testament. 

The  judgment  of  the  Q>urt  below  is  reversed  and  the  cause  re- 
manded with  directions  to  the  Court  below  to  enter  the  mandate 
hercm  and  certify  the  same  to  the  Henderson  County  Court  that 
it  naay  be  entered  upon  the  records  of  that  Court,  and  for  further 
proceedings  consistent  herewith. 

Twmer  &  Trafion,  for  appelUmts. 

K.  K.  Williams  &  Vcmce,  for  appellees. 


James  Breeden  v.  T.  &  W.  A.  Roberts. 

Nmv  Trial — Pleading — Newly  Discovered   Evidence. 

A  petitloa  for  a  new  trial  should  allege  tliat  new  evidence  set  fortii 
as  a  grcMind  for  a  new  trial  was  disoovered  after  adjournment  of  the 
term  at  which  the  trial  was  had. 

APPEAL  FROfi£  BOONB  CIRCUIT  COURT. 

December  10,  1872. 

Opikion  by  Judge  Pryor: 

The  amendment  filed  cures  the  defect  in  the  original  petition. 
This  amendment  alleges  that  the  evidence  disclosed  by  the  affidavit 
cf  Xorthcut  was  discovered  after  the  adjournment  of  the  term  at 
vbkh  the  trial  was  had. 

The  testimony  however  in  the  present  case  shows  that  North- 
cxt  gave  to  one  of  die  plaintiffs  in  the  original  suit,  who  was  at  the 
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time  engaged  in  prosecuting  it,  notice  of  what  he  knew  in  regard 
to  the  controversy,  and  this  knowledge  imparted  to  him  by  North- 
cut,  was  embodied  in  an  affidavit  filed  during  the  term  at  which  the 
judgment  was  rendered  in  order  to  sustain  the  motion  for  a  new 
trial.  This  affidavit  seems  to  have  been  lost,  and  in  fact  the  dis- 
covery of  testimony  after  the  trial  was  not  relied  on,  but  with- 
drawn from  the  several  grounds  assigned.  If,  however,  it  ap- 
peared that  the  information  derived  from  Northcut  was  obtained 
after  the  adjournment  of  Court,  all  he  says  in  reference  to  the  case 
is,  that  the  appellant  told  him  that  he  had  borrowed  money  of  the 
appellees  and  paid  it  back.  This  character  of  testamony  would  not 
authorize  a  new  trial  upon  such  an  issue.  The  statement  of  North- 
cut  is  as  favorable  to  the  appellant  as  the  appellees,  and  certainly 
different  from  the  contents  of  the  affidavit  of  the  appellees  on  the 
subject  Nor  does  the  statement  of  Finnell  affect  the  merits  of 
the  controversy.  The  judgment  awarding  a  new  trial  is  reversed 
and  cause  remanded  with  directions  to  dismiss  appellees  petition. 


Fisks,  for  appellant. 
*  for  appellees. 


G.  M.  Adams,  Etc.,  v.  Robert  Howard. 

Dower — Execution  Sale  of. 

The  facts  held  to  show  that  the  legal  title  to  the  dower  Interest  of 
the  wife  was  held  to  pass  \>y  the  death  of  the  wife  and  her  ihusband* 
under  1  R.  Stat.,  p.  281,  ch.  24,  §  15,  and  a  subsequent  purchaser  at 
execution  sale  against  her  took  nothing. 

Dower — Sale  of — Creditors. 

The  eale  of  the  wife's  dower  interest  in  land  was  held  not  to  enure 
to  the  benefit  of  all  tiie  creditors  of  the  wife. 

APPEAL  FROM  BELL  CIRCUIT  COURT. 

December  10,  1872. 

Opinion  by  Judge  Peters: 

From  the  evidence  it  is  shown  that  in  part  satisfaction  of  a  debt 
contracted  by  Mrs.  Brittain  while  she  was  a  widow  with  G.  M. 
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Adams,  her  husband,  C.  B.  Brittain,  and  herself,  on  the  22d  of 
September,  1868,  conveyed  to  Adams  her  dower  interest  in  the  real 
esbite  of  J.  T.  Renf ro,  her  former  husband,  and  from  the  certificate 
of  Ae  Qeik  of  the  Court  of  the  County  in  which  the  land  is  situated 
it  appears  that  the  deed  was  acknowledged,  and  recorded  on  the  23d 
ol  Sqytember,  1868,  in  the  proper  office. 

On  tbe  13th  of  October,  1868,  an  execution  issued  from  the  office 
of  Ac  Qeik  of  Josh  Bell  Circuit  Court  in  favor  of  appellee  against 
Brittian  and  wife,  on  a  judgment  for  a  debt  of  the  wife  contracted 
(hring  her  widowhood,  and  on  the  9th  of  November,  1868,  the  exc- 
cstioa  was  levied  on  the  dower  interest  of  Mrs.  Brittain  and  in 
Jamiary,  1869,  the  same  was  sold  when  appellee  became  the  pur- 
daser  at  the  price  of  $201. 

After  the  sale  appellee  brought  a  suit  in  equity,  charging  the 
sale  and  conveyance  to  Adams  as  fraudulent  and  made  to  hinder  and 
dehv  tihe  creditors  of  Mrs.  Brittain  in  the  collection  of  their  debts — 
and  prayings  that  the  deed  from  herself  and  husband  to  Adams  be 
cancdled,  and  for  general  relief.  He  also  brought  an  action  in  ordi- 
nary for  the  possession  of  the  land.  The  two  actions  were  consoli- 
(fated 

On  final  hearing  the  Court  below  adjudged  that  the  deed  from 
Brittain  and  wf e  to  Adams  was  not  recorded,  nor  properly  lodged 
for  record  at  the  date  of  the  execution  sale  of  the  dower  interest  of 
ifrs,  Brittain,  at  which  sale  appellee  purchased,  and  that  the  title 
thus  acquired  by  him  was  superior  to  that  of  Adams,  and  that  appel- 
lee recovered  the  land,  but  adjudged  to  appellant,  Adams,  $200,  the 
prce  be  paid  Brittian  and  wife  therefor,  with  interest  from  the  22d  of 
September,  1868,  till  paid,  and  adjudged  to  him  a  lien  on  the  land 
Aercfior.     And  of  that  judgment  Adams,  and  Brittian  and  wife 
cofnplain,    and   appellee   also  complains   by   cross   appeal.    After 
the  endorsement  of  the  Clerk  the  deed  to  Adams  was  acknowledged 
hj  the  grantor,  and  lodged  for  record  on  the  23d  of  September, 
1868,  the  day  after  its  execution,  and  there  is  no  sufficient  evidence 
X  the  record  to  overturn  the  certificate  of  the  Clerk ;  on  the  con- 
trary, be  is  sustained  by  a  preponderence  of  testimony — ^that  being 
tre  case  the  legal  title  to  the  dower  interest  of  Mrs.  Brittain  passed 
to  Adams  by  the  deed  of  the  22d  of  September,  1868,  under  Sec. 
!5.  Oh.   24,    1   R.    S.,   p.   281.    And  consequently   Brittain   and 
vife  bad  no  estate  in  the  land  subject  to  levy  and  sale,  at  the  time 
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appellee's  execution  issued  out  against  them,  and  he  took  nothing 
by  his  alleged  purchase. 

Whether  or  not  the  sale  and  conveyance  to  Adams  inured  to 
the  benefit  of  all  the  creditors  of  Mrs.  Brittain  under  the  Act  of 
1856, 1  R.  S.,  p.  553,  will  now  be  disposed  of. 

The  petition  was  not  drawn  with  the  design  to  subject  the  prop- 
erty to  the  benefit  of  creditors  generally,  nor  was  it  filed  within  six 
months  after  the  deed  to  Adams  was  recorded.  And  the  lapse  of 
time  is  pleaded  and  relied  upon  in  the  answer  as  a  bar  to  the  relief 
provided  for  in  the  statute  supra,  which  must  prevail. 

Wherefore  the  judgment  must  be  reversed  and  the  cause  re- 
manded with  directions  to  the  court  below  to  dismiss  the  petitions 
of  appellee. 

On  the  cross  appeal  the  judgment  is  affirmed. 


Farmer  &  James,  for  appellants. 
Scott,  for  appellee. 


Greenup  Miller  v.  Elijah  Sutton. 

Deeds — Stipulation  as  to  Lane. 

An  insertion  In  a  deed,  by  the  grantor,  of  tlie  words  "that  there 
should  be  no  lane  running  from  the  creek  between  us,"  did  not 
effect  any  right  of  the  grantee,  where  the  contract  of  purchase  does 
not  call  for  such  lane,  and  it  does  not  appear  that  the  grantee  ever 
enjoyed  the  use  of  the  lane  at  such  place. 

Deeds — Failure  to  Read  Deed — Equitable  Relief. 

The  failure  of  the  grantee  of  land  U>  read  the  deed  and  know  its 
contents  where  ho  had  an  opportunity  to  do  so  is  culpable  negligence 
against  which  a  court  of  equity  will  not  grant  relief. 

APPEAL  FROM  LOUISVILLE  CHANCERY. 

December  11,  1872. 

Opinion  by  Judge  Peters: 

By  a  wilting  dated  the  10th  of  January,  1867,  appellee  contracted 
to  sell  to  appellant  a  tract  of  land  in  Jefferson  county,  particularly 
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descnkd  by  metes  and  bounds,  at  a  specified  price  per  acre,  and 
coTcnanted  to  convey  the  same  to  him  by  deed  with  general  warranty 
as  soon  thereafter  as  convenient. 

On  the  9th  of  August  of  the  year  aforesaid,  appellee  and  his 
wife  conveyed  the  land  to  appellant  with  covenant  of  general  war- 
ranty, with  the  following  exception,  or  reservation  in  the  deed — 
"acq)t  the  pump  in  the  well,  which  is  to  remain  there  until  the 
part)'  of  the  first  part  sees  proper  to  remove  it,  and  it  is  also  under- 
>tcod  in  the  contract  that  there  is  to  be  no  lane  running  from  the 
creek  between  us." 

This  suit  in  equity  was  brought  on  the  27th  of  March,  1869,  by 
aj^Uant  against  appellee,  and  in  his  petition  he  alleges  that  there 
i>  no  such  exception,  or  reservation  in  the  writing  evidencing  the 
contract  for  the  sale  of  the  land  of  the  10th  of  January,  1867,  as 
tibat  contained  in  the  deed,  and  that  no  agreement  to  that  effect  was 
ever  made  by  the  parties — the  said  writing  is  filed  as  part  of  the 
petition  as  is  the  deed  and  both  are  in  the  hand-writing  of  appellee 
as  is  admitted.  Appellant  further  charges  that  said  deed  was 
Jaten  by  appellee  to  the  Clerk  of  the  Jefferson  County  Court  on 
the  16th  of  January,  1868,  and  acknowledged  by  him  and  his  wife, 
when  it  had  never  been  read  by  appellant,  nor  had  he  heard  it 
read :  that  appellee  had  fraudulently  and  in  violation  of  his  original 
^'rttizct  of  sale,  inserted  said  exceptions  and  reservation  in  said 
ceed  without  his  knowledge,  and  if  the  same  had  been  insisted  on 
at  the  time,  he  would  not  have  made  the  contract  for  the  purchase 
'f  the  land — as  they  work  great  hardships  on  him  and  impair  the 
Talue  of  the  land  to  him. 

He  prays  that  said  deed  be  reformed  so  as  to  conform  to  their 
original  contract  and  for  general  relief. 

The  petition  was  dismissed  on  final  hearing,  and  to  reverse  that 
i-dgmcnt  this  appeal  is  prosecuted. 

It  is  important  to  observe  that  it  is  not  alleged  in  the  petition 
iai  at  the  time  the  parties  contracted  for  the  sale  and  purchase 
•:f  the  land  that  there  was  a  lane  running  from  the  creek  between 
wTem,  or  had  ever  been  one  there,  and  the  executory  contract  did 
>:t  stipulate  for  one.  It  does  not  therefore  appear  that  appellant 
*as  at  any  time  in  the  enjoyment  of  the  use  of  a  lane  at  the  place 
'^^sigaateA  or  had  contracted  for  one — ^and  no  right  of  his  was 
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violated  by  the  insertion  in  the  deed  of  the  words,  "That  there 
is  to  be  no  lane  running  from  the  creek  between  us." 

Nor  is  it  alleged  that  the  pump  in  the  well  had  been  removed; 
but  waiving  that  question,  Conn,  the  derk,  who  took  the  acknowl- 
edgment of  the  grantors  of  the  execution  of  the  deed,  proves  that 
appellant  was  present  on  that  occasion,  that  an  alteration  was  then 
made  in  the  deed  so  as  to  make  it  read  that  all  the  purchase  money 
was  paid,  instead  of  reciting  that  a  deferred  instalment  of  the  pur- 
chase price  was  unpaid  as  the  deed  was  originally  written,  and  that 
appellant  then  paid  the  tax  on  the  deed  and  the  fee  for  recording 
and  ordered  it  to  record.  It  is  true  that  Conn  does  state  that  the 
deed  was  not  read  to  appellant  in  his  presence.  But  he  may  have 
read  it,  or  heard  it  read  before  he  went  to  Conn's  office.  If,  how- 
ever, he  failed  in  that,  it  was  culpable  negligence  on  his  part  and 
such  as  a  court  of  equity  cannot  relieve  against.  And  we  may 
add  from  the  evidence  the  probabilities  are  that  the  deed  conforms 
to  the  agreement  of  the  parties  on  the  subject  of  the  pump  and  the 
lane  entered  into  subsequent  to  the  contract  for  the  sale  of  the  land 
as  detailed  by  Frank.  The  evidence  of  Redding,  if  it  had  been  in 
the  case,  could  not  even  have  changed  the  result  if  competent. 

Judgment  affirmed. 

B.  F.  Camp,  for  appellant, 

L  &  /.  Caldwell,  for  appellee. 


Thomas  Monarch,  Etc,  v.  Daviess  County  Court. 

Courts— County  Court — Imposition  and  Coiiectlon  of  Taxes. 

Under  8  19,  Act  February  27,  1867,  chartering  a  railroad  companr, 
the  presiding  judge  of  the  county  court  compriaee  the  court,  and 
has  authority  in  the  matter  of  imposing  taxes  and  collection  of  the 
same,  was  derived  from  the  legislative  act  and  not  from  any  sup- 
posed delegation  of  power  from  the  county  court 

Railroads — Subscription  for  8tocl< — Collection  of  Taxes  to  Pay. 

Where  the  Legislature  in  chartering  a  railroad  by  special  act, 
provided  for  an  election  on  the  question  of  subscribing  for  railroad 
stock,  and  for  collection  of  taxes  to  pay  for  such  subscription  as 
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ndKbt  be  made,  left  the  collection  of  t3ie  taxes  wiiolly  to  the  county 
coQit  withont  prescribing  the  manner  of  collection,  and  by  whom  the 
eoDeedon  should  be  made  or  the  time  of  collection,  the  county  court 
hm  power  to  leyy  the  tax,  appoint  the  officer  or  officers  to  collect 
die  same,  prescribe  the  condition  of  their  bonds,  and  direct  to  whom 
ind  what  time  such  officers  should  pay  over  the  amount  collected. 

Rtflfoads    Action  on  Tax  CoilectoKs  Bond — Pleading. 

In  an  action  on  a  tax  collector's  bond,  it  is  not  necessary  to  allege 
that  the  county  court  had  ordered  him  to  pay  over,  where  the  bond 
fixed  the  time  and  place  of  payment 

Tmtion— Tax  Collector — Commission. 

A  tax  collector  is  not  entitled  to  commission  from  taxes  for  which 
be  fkiled  to  account 

Taxation— Tax  Collector — Liability  for  Interest 

A  tax  collector  is  liable  for  interest  on  taxes  collected  by  him 
and  not  accounted  for  on  the  first  day  of  May  of  each  year,  where 
it  was  his  duty  to  account  on  such  date  for  all  taxes  collected. 

Tnatioii— Tax  Collector — Liability  for  Interest. 

A  tax  collector  can  not  escape  liability  for  interest  on  ithe  ground 
that  he  failed  to  collect  the  tax  within  the  prescribed  time,  and 
without  showing  that  he  made  an  honest  effort  to  comply  with  his 


Taxation— Tax  Collector — Settlement — Presumption. 

Where  the  county  court  has  jurisdiction  of  the  settlement  of  tax 
eoOectorB^  it  can  not  be  presumed  that  It  did  not  take  the  necessary 
ateps  to  authorize  the  making  of  a  settlement 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

December  11,  1872. 

OronoN  BY  Judge  Lindsay  : 

By  flic  19th  section  of  the  Act  Approved  February  27,  1867,  en- 
titled, "An  Act  to  Charter  the  Owensboro  and  Russellville  Railroad 
Company/'  the  Omnty  Court  of  Daviess  county  was  empowered 
ifter  obtaining  in  the  mode  prescribed,  the  sanction  of  a  ma- 
jority of  votes  cast  at  the  election  directed  to  be  held  to  subscribe 
V)  the  c^tal  stock  of  said  company,  and  to  provide  for  the  collec- 
tioo  of  sncfa  tax  as  it  might  be  necessary  to  levy,  to  pay  the  sub- 
scription when  made.  The  collection  of  the  tax  was  entrusted 
viioDy  to  the  County  Court,  the  Legislature  utterly  failing  to 
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prescribe  the  time  or  manner  of  collection,  or  the  officer  by  whom 
it  was  to  be  made.  Such  being  the  case,  the  county  court  had  the 
power  to  levy  the  necessary  taxes,  to  appoint  the  pfficer  or  officers 
to  collect  them,  to  direct  the  time  of  collection,  to  prescribe  the 
conditions  of  the  bonds  to  be  given  by  the  collecting  officers,  and 
to  direct  to  whom  and  at  what  time  these  officers  should  pay  over 
and  account  for  such  amounts  as  they  might  collect  or  undertake 
to  collect. 

The  order  of  the  county  court,  made  at  the  July  term,  1868,  in 
so  far  as  it  was  attempted  to  confer  power  upon  the  presiding 
judge  or  to  limit  his  rights,  when  sitting  as  the  county  court,  in 
providing  for  the  collection  of  this  railroad  tax  and  fixing  the 
duties  of  the  collectors,  was  not  only  unnecessary  but  was  not 
binding  upon  him. 

For  the  purposes  of  the  act,  such  judge  alone  composed  the 
county  court,  and,  sitting  as  such,  his  authority,  in  the  matter  was 
derived  from  the  act  and  not  from  this  supposed  delegation  of 
power. 

It  follows,  therefore,  that  when  the  county  court  appointed  the 
collectors  it  had  full  power  to  fix  the  conditions  of  their  bonds, 
and  these  conditions  must  be  upheld,  notwithstanding  they  do  not 
accord  with  the  terms  of  the  order  of  July,  1868. 

Monarch  covenanted  that  he  would  collect  the  taxes  levied  in 
1868,  and  that  he  would  on  and  after  the  first  day  of  September, 

1868,  make  monthly  payments  to  the  Deposit  Bank  of  Owensboro 
to  the  credit  of  Triplet,  Berry  and  Tyler  up  to  the  first  of  May, 

1869,  when  it  was  clearly  contemplated  that  the  entire  amounts 
for  which  he  was  accountable  should  be  paid. 

The  second  bond  provided  for  the  first  payment  on  the  tax  for 
1869  on  the  first  of  September,  1869,  and  then  for  monthly  pay- 
ments up  to  May  1,  1870,  when  the  whole  amount  should  be  paid. 

The  two  petitions  specifically  set  out  the  amount  of  taxes  put 
into  Monarch's  hands  for  collection  in  each  year,  distinctly  allege 
that  the  whole  amount  levied  in  each  year  had  been  collected,  give 
the  credits  to  which  he  was  entitled,  strike  the  balance  and  allege 
a  violation  of  his  bonds  in  failing  to  pay  over  or  account  for  such 
balances. 

It  was  not  necessary  to  allege  that  the  county  court  had  ordered 
him  to  pay  over.    The  acceptance  of  the  bonds  were  acts  of  the 
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county  court,  and  by  fixing  the  time  and  place  of  payment  in  the 
face  of  the  bonds,  the  necessity  for  orders  to  pay  over  was  dis- 
pensed with. 

W't  cannot  decide  from  the  petitions  that  Monarch  was  entitled 
to  ccmmissions  for  collecting  taxes  which  he  had  failed  to  account 
for;  die  law  does  not  fix  the  compensation  which  the  collectors 
were  to  receive,  nor  does  the  petition  disclose  the  nature  of  the 
contract  between  them  and  the  county  court  on  that  subject. 

The  court  .properly  allowed  interest  from  the  first  of  May  in 
each  year.  It  was  the  duty  of  the  collector  to  collect  and  account 
for  all  the  collectible  taxes  in  his  hands  by  those  dates,  nor  is  it 
material  in  this  regard  whether  the  bonds  are  treated  as  statutory 
or  common-law  obligations.  The  petition  alleges  that  all  the  taxes 
were  collected  at  the  time  the  suits  were  instituted.  Monarch 
cannot  escape  the  payment  of  interest  because  he  had  failed  to 
coHect  them  within  the  prescribed  time,  even  if  the  bonds  are  not 
stamtory,  without  showing  that  an  honest  effort  had  been  made 
to  comply  with  his  undertaking. 

By  his  failure  to  perform  his  duty  the  county  court  was  kept 
(xit  of  the  use  of  the  money,  and  as  this  was  caused  by  the  default 
of  the  collector  he  ought  not  to  complain  at  being  required  to  pay 
interest  on  the  amount  he  had  failed  to  collect  and  pay  over. 

Counsel  are  not  exactly  correct  in  assuming  that  the  settlement 
of  Riley,  filed  with  the  suit  on  the  bond  of  1869,  shows  that  any 
part  of  the  taxes  for  that  year  remained  uncollected.  It  merely 
shows  that  the  collector  reported  to  him  and  that  there  was  marked 
on  the  tax  book  as  collected  $8,895.26,  and  then  that  this  sum  when 
<ie<i'jcted  from  the  whole  amount  left  uncollected  taxes  amounting 
to  $7,052-56. 

The  correctness  of  this  conclusion  depends  upon  whether  the 
tax  book  presented  truthfully  the  amount  of  collections  then  made. 

We  do  not,  however,  regard  this  as  at  all  material,  as  it  was 
dearly  the  duty  of  the  collector  to  have  made  the  collections  within 
the  prescribed  time,  or  to  show  some  legal  excuse  for  failure  to 
do  so.  The  petitions  each  set  out  facts  constituting  causes  of  action, 
and  the  two  judgments  are  in  accordance  with  the  law  arising 
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upon  the  facts  as  set  out,  and  as  appellant  failed  to  make  defense, 
they  must  both  be  affinned. 

(See  next  case  for  response  to  petition  for  rehearing.) 

Sweeney  6r  Stewart,  for  appellants. 

Ellis  &  Riley,  for  appellee. 

leDdPONSB  TO  PBTITION  FOR  RE-HEAKING. 

December  25,  1872. 

Opinion  by  Judge  Lindsay: 

By  the  petition  on  the  first  of  Monarch's  bonds  it  appears  that 
he  was  indebted  to  the  county  court  in  the  exact  amount  for  which 
judgment  was  rendered. 

The  statements  of  this  petition  were  confessed,  appellants  failing 
to  answer.  But  they  now  insist  that  the  two  settlements  filed  as 
exhibits  show  that  the  amount  really  due  was  less  than  that  for 
which  judgment  was  claimed  and  rendered. 

The  last  settlement  appears  upon  its  face  to  have  been  made 
with  Monarch  in  person.  It  was  in  due  time  reported  to  the 
county  court,  and  without  objection  ordered  to  be  put  on  record. 
We  are  asked  to  presume  that  this  settlement  was  extrajudicial, 
made  without  authority,  and  invalid,  because  it  is  not  shown  that 
the  proper  steps  were  taken  in  the  county  court  to  avoid  the  effect 
of  the  approval  of  the  first.  The  county  court  had  jurisdiction  of 
the  entire  matter  involved.  There  is  nothing  in  the  record  tending 
to  establish  its  want  of  authority  to  make  the  last  settlement.  We 
can  not  assume  that  it  did  not  take  the  necessary  steps  to  author- 
ize the  making  of  the  last  settlement  in  the  face  of  the  fact  that 
appellants  have  virtually  confessed  that  they  owe  thie  amount 
shown  by  it  to  be  due. 

Counsel  are  mistaken  as  to  the  failure  of  the  commissioner  to 
allow  Monarch  a  credit  for  one  thousand  dollars  and  the  seven 
and  one-half  per  cent  commission  for  its  collection.  The  amount  he 
paid  after  the  first  settlement  was  ten  dollars  instead  of  one  thou- 
sand, and  for  this  amount  and  the  commission  thereon  he  received 
a  credit. 

The  correction  of  the  first  settlement  as  to  commissions,  without 
objection  upon  Monarch's  part,  and  the  failure  in  the  settlement 
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ofins  hst  year's  accounts  to  allow  commissions  on  the  amounts  not 
acxonitted  for  conduces  to  show  that  he  was  not  under  the  tenns 
ofhb  enqdoyment  entitled  to  the  compensation  now  claimed. 

The  settlements  do  not  show  that  the  allegations  in  the  petitions 
to  the  effect  that  Monarch  had  collected  all  the  taxes  placed  in  his 
hnds  were  not  true.  The  settlements  of  his  accounts  were  made 
in  June,  1870,  and  the  suits  for  the  balance  due  were  not  filed  until 
the  21st  day  of  July,  1871. 

There  was  ample  time  within  which  to  collect  every  cent  of  the 
SDonnts  shown  by  the  settlements  to  remain  uncollected. 

The  petition  must  be  overruled.    (See  preceding  case.) 

Sweeney  &  Stewart,  for  appellants. 
Ems  &  Riley,  for  appellee. 


J.  S.  McClellan  &c.  v.  L.  D.  Lyon. 

tr  to  Interrogatories— Failure  to  Reply — Reversal. 
Where  answers  made  on  oatb  to  Interrogatories  attadhed  to  de- 
liMHiant's  answer,  denied  the  existence  of  every  material  allegation 
o(  defendant's  answer,  tiie  failure  of  plaintiff  to  reply  to  tlio  answer 
Is  a  mere  formal  defect,  and  is  not  cause  for  reversal,  the  answer 
to  the  interrogatories  being  termed  by  appellant  as  a  reply. 

APPEAL  FROM  JBFFESEISON  CIRCUIT  COURT. 

December  11,  1872. 

QpDaoK  BY  Judge  Lindsay  : 

The  answer,  which  appellants  insist  constitutes  a  good  counter 
daim,  does  not  set  up  a  specific  amount  due  from  appellee  on  ac- 
oomit  of  aOeged  losses.  It  does  not  ask  for  a  settlement  of  the 
partnership  accounts,  so  that  these  losses  might  be  ascertained,  and 
a  proper  judgment  finally  settling  the  rights  of  the  parties  rendered. 
It  does  not  appear  that  it  was  intended  that  it  should  be  regarded 
as  anytiiing  more  than  a  plea  in  bar  to  the  suit  on  the  note.  The 
only  specific  relief  asked  is  that  appellee's  petition  be  dismissed. 
But  if  it  be  conceded  that  the  facts  set  up  constitute  a  counter- 
daim,  the  failure  of  appellee  to  reply  was  but  a  formal  error  in 
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this  case.  Appellants  saw  proper  to  attach  to  their  answer  a  list 
of  interrogatories,  which  were  answered  under  oath  by  appellee,  and 
these  answers  deny  the  existence  of  each  and  every  material  alle- 
gation of  appellants'  answer.  A  formal  reply,  which  appellants 
might,  before  the  trial  or  at  any  time  before  the  cause  was  submit- 
ted to  the  jury,  have  demanded,  could  have  done  nothing  more. 
We  are  of  opinion  that  these  answers  to  the  interrogatories  were 
treated  by  appellants  as  a  reply,  and  are  not  willing  to  disturb  the 
judgment  for  a  merely  formal  error,  by  which  it  is  impossible  they 
would  have  been  prejudiced. 

The  motion  to  have  judgment  on  their  counterclaim,  for  the  rea- 
sons already  given,  was  properly  overruled. 

Judgment  affirmed. 

E.  Field,  for  appellant 

Gibson  6r  Gibson,  for  appellee. 


Lewis  Meyers  v.  Fred  Forstman,  &c. 

Adverse  Poeeeeelon — Entry  Under  Void  Patent — Extent  of  Poeseeelon. 

Where  a  party  claiming  land  by  adverse  possession  claims  to  have 
entered  under  a  patent  which  is  absolutely  void>  the  patent  can  not 
have  any  force  except  to  show  tiie  extent  of  possession  claimed 
under  it. 

Adveree  Possession — ^When  t^imltations  Begin  to  Run. 

Although  a  party's  entry  on  land  may  have  been  tortious  and  wrong- 
ful  from  the  beginning,  yet  if  he  entered  under  a  deed  regularly  put 
on  record  and  continued  to  assert  ownership  thereunder,  the  Statute 
of  Limitations  began  to  run  from  the  date  of  such  entry. 

APPEAL  FROM  ORANT  CIRCUIT  COURT. 

December  12,  1872. 

Opinion  by  Judge  Lindsay  : 

The  testimony  in  this  case  sufficiently  establishes  the  fact  that 
these  appellants  and  those  under  whom  they  claim-  had  for  more 
than  twenty  years  next  preceding  the  institution  of  their  suit,  been  in 
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the  actual  adverse  possession  of  that  portion  of  the  fifty-five-acre 
tract  of  land  to  which  they  were  adjudged  title. 

It  may  be  conceded  that  the  patent  to  Bishop  was  void,  as  it 
doubtless  was,  and  yet  the  law  of  this  case  is  not  thereby  affected. 
Hartman  entered  under  his  deed  from  Bishop,  and  held  and  claimed 
to  the  extent  of  its  boundaries,  which  included  the  land  in  contest. 
The  calls  of  the  deed  indicate  the  extent  of  his  possession,  and  that 
possession  has  only  been  disturbed  in  so  far  as  the  enclosure 
around  the  Baxter  improvement  encroaches  upon  it.  The  possession 
of  those  claiming  title  through  Bishop  is  not  analagous  to  cases  in 
which  two  legal  and  valid  patents  conflict  In  such  cases  it  is  well 
settled  that  the  prior  patentee  can  only  acquire  possession  of  the 
land  covered  by  both  to  the  extent  that  he  may  actually  enclose 
them. 

But  as  Bishop's  patent,  in  so  far  as  it  conflicts  with  that  issued  to 
Walin,  is  absolutely  void,  it  conferred  upon-  him  no  right  of  entry, 
and  can  cut  no  figure  other  than  to  indicate  the  extent  of  the  pos- 
session claimed  under  it.  If  it  be  true,  as  insisted  upon  by  appel- 
lantSy  that  the  possession  of  those  under  whom  appellees  claim  was 
tortuous  and  wrongful  from  the  beginning,  still,  as  Hartman  en- 
tered tinder  a  deed  regularly  put  to  record,  and  continued  to  as- 
sert claim  of  ownership  to  the  lands  embraced  by  such  deed,  the 
statute  of  limitation  must  be  regarded  as  having  began  to  run 
against  a{^ellant  and  his  vendors  irom  the  date  of  such  entry. 
There  may  have  been  breaks  in  the  possession  shortly  after  Hart- 
man's  purchase,  but  for  at  least  twenty  years  before  this  suit  was 
instituted  it  is  shown  to  have  been  continuous.  The  amended  an- 
swer of  ai^Uant  was  not  such  a  pleading  as  required  a  reply.  It 
contained  only  matters  of  defense,  and  the  fact  that  appellant  chose 
to  ask  relief  against  appellees  did  not  make  it  incumbent  upon 
them  to  reply  to  it.  We  perceive  no  error  in  the  action  of  the  court 
below. 

Judgment  affirmed. 

£.  H.  Smith,  for  appellant. 

,  for  appellees. 
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Jonathan  T.  Jones,  &c.,  v.  Daniel  Gillen,  &a 

Pleading — Conclusion  of  Law. 

Where  a  cross-petition  alleges  certaia  items  of  Indebtedness  by 
plaintlfC  to  defendant,  plaintiffs  reply  denying  that  he  is  indebted 
to  defendant  in  such  sum  for  the  items  specified,  or  in  any  otiher 
sum,  is  a  mere  conclusion  of  law,  and  Insufficient 

Pleading — iniufflclent  Reply — Crose-petltlon  Taken  as  Confeeaed. 

Where  plaintiff's  reply  to  a  cross-petition  is  insufficient,  defendant 
is  entitled  to  have  his  cross-petition  taken  as  confessed. 

Judgment — improperly  Talcen  on  Croae-petitlonk 

Judgment  on  a  cross-petition  is  improper,  where  taken  at  the  same 
term  the  cross-petition  was  filed,  appellants  not  having  been  serred 
with  process  and  not  having  entered  their  appearance  thereto. 

APPEAL  FROM  BATH  CIRCUIT  COURT. 

December  12,  1872. 

Opinion  by  Judge  Lindsay  : 

Without  attempting  an  extended  review  of  tiie  testimony,  we 
conclude  that  it  is  satisfactorily  shown : 

First.  That  the  partnership  between  Gillen  and  Thos.  F.  Jones, 
in  the  cattle  and  sheep  transactions,  had  been  fully  settled.  One 
witness  swears  positively  to  facts  which  lead  directly  to  this  con- 
clusion, and  the  negative  testimony  to  the  contrary  is  not  sufficient 
to  overturn  his  direct  and  positive  statements. 

Second.  That  Thos.  F.  Jones  was  not  a  partner  with  Gillen  in 
the  two  mule  speculations,  and  that  any  claim  he  may  have  grow- 
ing out  of  the  profits  realized  in  these  transactions  is  against  his 
father,  Jonathan  Jones,  and  not  against  Gillen. 

Third.  That  the  purchase  of  the  land  from  G>llins  was  made 
pursuant  to  an  agreement  between  Thos.  F.  Jones  and  Gillen,  that 
the  title  should  have  been  taken  to  them  jointly  instead  of  to  Thos. 
F.  Jones  and  Jonathan  Jones,  and  that  tiie  first  payment,  to  the 
extent  of  thirteen  hundred  dollars,  was  made  witfi  the  money  of 
Gillen. 

To  the  extent  that  the  judgment  appealed  from  is  consistent 
with  these  conclusions,  it  is  approved. 
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By  the  seventh  paragraph  of  Thos.  F.  Jones's  cross-petition  he 
claims  $105.00  for  a  mule  sold  and  delivered  to  Gillen,  November  1, 
1867. 

By  the  eighth  he  claims  $144.00  for  personal  services  rendered: 

And  by  the  ninth  he  claims  $35.00  for  mules,  paid  out  for  Gillen. 

Gillen's  reply  does  not  sufficiently  controvert  either  one  of  these 
paragraphs  to  put  JcHies  upon  the  proof.  He  denies  that  he  is  in- 
debted to  Jones  in  the  sum  of  $105.00  with  interest,  for  a  mule 
bought  of  him,  or  in  any  other  sum. 

He  denies  that  he  owes  him  $144.00  for  services  or  that  he  owes 
him  $35.00  for  money  paid  out  as  expenses.  These  denials  are 
mere  conclusions  of  law,  and  are  wholly  insufficient.  (Haggard  v. 
Hay's  Adm'r,  13  B.  Monroe  175.)  It  is  not  denied  that  the  mule 
was  bought  at  the  alleged  price,  nor  is  it  claimed  that  such  price 
has  been  paid.  It  is  not  denied  that  the  personal  services  were 
rendered,  nor  that  they  were  worth  the  amount  charged;  nor 
is  it  denied  that  the  amount  claimed  was  paid  out  as  expenses; 
nor  is  it  alleged  that  either  of  said  amounts  have  been  paid.  Jones 
was  entitled  to  have  had  each  one  of  these  paragraphs  taken  for 
confessed. 

The  tenth  paragraj^  of  appellant's  cross-petition  is  as  defective 
as  the  reply,  and  was  properly  stricken  out. 

The  amended  cross-petition  of  Collins  was  filed  at  the  same 
term  of  the  court  at  which  the  judgment  was  rendered.  Appellants 
were  not  served  with  process  and  did  not  enter  their  appearance 
to  such  cross-petition.  The  judgment  thereon  was  therefore  im- 
proper. 

For  the  reasons  and  to  the  extent  herein  indicated  the  judgment 
is  reversed  and  the  cause  remanded  for  further  proceedings  con- 
sistent with  this  opinion.  The  parties  should  be  allowed  a  reason- 
able time  to  cure  their  defective  pleadings  by  amendments. 

Nesbitt,   Cudgell,  for  appellants. 

Reid  &  Stone,  for  appellees. 
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RoBT.  Gibson  v.  W.  R.  Thompson. 

Trusts — Liabiiity  of  Trustees  for  Loss  of  Funds  Deposited. 

Trustees  appointed  by  a  partnership  to  close  the  partnership  busi- 
ness and  disburse  the  partnership  funds,  were  held  not  liable  for 
partnership  funds  lost  on  deposit  in  bank,  no  negligence  on  the  part 
of  the  trustees  being  ehown. 

Partnership — ^Trustee— Negligence — Care  and  8l<iii. 

The  evidence  was  held  to  show  that  a  trustee  appointed  to  close 
partnership  affairs  and  make  disbursement  of  the  proceeds  was 
not  negligent  and  did  not  make  improper  application  of  the  funds» 
and  that  he  exercised  proper  skill  in  the  execution  of  the  trust. 

APPEAL  FROM  LOUISVILiLE  CHANCERY. 

December  12,  1872. 

Opinion  by  Judge  Peters: 

On  the  20th  of  May,  1865,  appellant  and  E.  D.  Tyler,  partners 
in  the  purchase  and  sale  of  mineral  and  oil  lands  in  Kentucky,  dis- 
agreeing as  to  the  management  of  their  business  and  funds,  en- 
tered into  the  following  agreement  in  writing : 

"Whereas,  a  difference  has  arisen  between  Robert  Gibson  and 
E.  D.  Tyler,  who  compose  the  firm  of  Robert  Gibson  &  Co.,  re- 
specting the  management  of  the  partnership  transactions  and  funds 
arising  out  of  the  contract  of  said  Robert  Gibson  &  Co.  with  Isaac 
K.  Roberts,  in  which  the  said  Robert  Gibson  and  E.  D.  Tvler 
were  the  only  persons  interested  as  the  firm  of  Robert  Gibson  &  Co., 
and  by  which  they  contracted  to  sell  certain  lands  to  said  Roberts, 
a  part  of  which  lands  belonged  to  Robert  Gibson  alone,  and  a  part 
to  said  Robert  Gibson  &  Co. 

"Now,  in  order  to  avoid  further  trouble,  and  danger  to  our  mutual 
interests,  we,  Robert  Gibson  and  E.  D.  Tyler,  agree  that  all  the 
money  now  on  hand  to  the  credit  of  Robert  Gibson  &  Co.  shall 
be  placed  in  the  custody  and  keeping  of  Samuel  B.  Smith  and 
W.  R.  Thompson,  who  shall  have  power  to  disburse  and  pay  out 
the  same  in  discharge  of  the  liabilities  of  said  firm  of  Robert  Gib- 
son &  Co.,  and  shall  pay  to  said  Gibson  such  sum,  or  sums,  out  of 
said  fund  now  on  hand  on  account  of  the  price  of  his  individual 
land  as  they  may  deem  proper. 
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"And  they  shall  have  the  sole  right  to  receive  and  collect  the 
money  that  may  hereafter  become  due  and  payable  from  said  Rob- 
erts, and  hold  and  control  the  said  money  when  received  and  col- 
lected, in  the  same  manner  and  with  the  same  powers  over  it  as 
are  hereby  given  them  over  the  money  now  placed  in  their  hands. 

"In  the  event  that  any  dispute  should  arise  between  us  as  to 
the  disposition  or  division  of  any  part  of  the  money  to  be  received, 
or  collected,  only  the  amount  in  dispute  shall  be  held  by  said  Smith 
and  Thompson  for  adjustment,  but  all  besides  the  amount  in  actual 
dispute  shall  be  divided  between  us  according  to  our  rights.  The 
money  now  placed  in  the  hands  of  said  Smith  and  Thompson  is  all 
that  is  now  to  the  credit  of  the  firm  of  Robert  Gibson  &  Co.  on 
deposit  with  James  E.  Tyler  &  Co.,  and  amounts  to  the  sum  of 
twelve  thousand  two  hundred  and  thirty-five  dollars  and  ninety-five 
cents;  which  sum  is  transferred  to  the  credit  of  said  Smith  and 
Thompson  on  the  books  of  said  James  E.  Tyler  &  Co.,  and  is  to  be 
paid  on  their  checks  for  the  same.  The  money  hereafter  to  be  re- 
ceived and  collected  shall  be  kept  by  said  Smith  and  Thompson 
to  their  credit  in  some  bank  and  banking  house  as  they  may  deem 
proper.    Signed  20th  May,  1865." 

On  the  13th  of  June,  1865,  appellant,  by  a  writing  of  that  date, 
constituted  appellee  his  attorney  in  fact,  to  make,  seal,  sign  and 
deliver  any  deeds,  or  any  contracts,  for  land  belonging  to  Robert 
Gibson  &  Co.,  to  acknowledge  the  same  for  record,  and  to  do  all 
necessary  and  proper  acts  in  relation  thereto  in  order  to  effect 
sales  and  transfers  thereof,  to  collect  money  arising  from  sales  of 
said  land,  and  to  settle  all  matters  between  Sylvanus  J.  Macey  or 
J.  N.  Roberts  for  the  sale  of  land  by  me  or  by  Robert  Gibson  & 
Co.,  and  to  settle  all  matters  arising  out  of  my  partnership  with 
E.  D.  Tyler,  to  institute  suits  for  me  and  to  defend  suits  for  me, 
to  collect  all  debts  due  me,  and  to  pay  all  debts  I  owe,  and  his  acts 
lawfully  done  in  the  premises  I  hereby  ratify  and  confirm. 

Thompson  undertook  td  execute  the  trust  created  by  the  writing 
of  the  20th  of  May,  1865,  aforesaid,  acted  as  the  attorney  in  fact  of 
Gibson  under  the  writing  aforesaid  constituting  him  such  attorney, 
and  was  his  attomey-at-law  by  engagements  previous  and  subse- 
quent to  the  making  of  said  writings. 

For  some  time  after  the  making  of  the  writings  herein  referred  to 

But  on  the  29th  of  April,  1869,  this  suit  was  brought  by  Gibson 
against  Thompson,  charging  negligence,  inattention  to  the  business 
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generally,  the  improper  appropriation  of  large  sums  of  money,  the 
failure  to  collect  money  due  him  which  might  have  been  collectaed  by 
proper  diligence,  and  was  finally  lost  for  failing  to  remove  the 
money  on  deposit  with  J.  E.  Tyler  &  G>.,  whereby  a  considerable 
sum  was  lost,  for  a  failure  to  procure  reconveyances  of  certain 
lands  which  were  taken  out  of  the  contract  with  Roberts,  and  for 
losses  sustained  for  want  of  skill  as  a  lawyer.  The  several  com- 
the  parties  lived  on  the  most  amicable  and  confidential  terms,  as 
the  letters  from  the  one  to  the  other  filed  in  this  record  show, 
plaints  are  presented  in  the  very  elaborate,  original  and  amended  pe- 
titions in  a  confused  and  indiscriminate  manner. 

The  answers,  though  not  as  concise  as  they  might  be,  deny  all 
charges  of  neglect,  want  of  skill  or  improper  applications  of  funds, 
and  controvert  all  the  material  allegations  of  the  petitions. 

Upon  hearing,  after  full  preparation,  as  appears,  the  plaintiff's 
petition  was  dismissed,  and  he  appealed  to  this  court. 

Of  the  disbursements  made  by  Smith  and  appellee,  two  made  to 
E.  D.  Tyler,  one  of  $2,500  on  the  13th  of  July,  1865,  and  one  of 
$1,500,  on  the  20th  of  September  of  the  last-named  year,  are 
called  in  question. 

The  deposition  of  Tyler  himself  was  taken  and  read  without 
objection,  and  he  proves  that  the  amounts  were  due  him  of  profits 
arising  from  the  business  of  Robert  Gibson  &  Co.  When  the 
first  payment  was  made  it  may  be  that  appellant  was  in  New  York, 
but  he  was  in  frequent  correspondence  with  appellee,  and  on  the 
4th  of  August,  1865,  as  appears  from  a  letter  of  that  date  from 
New  York  by  appellant  to  appellee,  Mr.  Tyler  was  in  New  York ; 
appellant  talked  with  him  about  their  business,  as  he  writes  to 
appellee  in  substance  as  follows:  That  they  (he  and  Tyler) 
hope  to  get  an  order  from  the  company  for  Mr.  Speed  to  pay  us 
$40,000,  &c.     We  are  trying  hard  to  get  $50,000. 

Tyler  and  he  were  on  terms  sufficiently  friendly  to  converse, 
and  to  earnestly  co-operate  in  their  efforts  to  get  $50,000  from  the 
company  in  New  York,  a  payment  on  a  sale  of  land  for  a  large  sun> 
of  money,  and  from  the  language  of  the  letter,  if  they  succeeded  in 
getting  a  payment  it  was  to  be  for  or  to  both  of  them ;  and  through- 
out the  correspondence,  up  to  the  last  letter  found  in  the  record, 
there  is  no  suggestion  that  the  payments  to  Tyler  were  disapproved, 
and  long  afterwards  the  utmost  confidence  is  expressed  through  his 
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letters  by  appellant  to  appellee.  We  therefore  conclude  that  there 
is  no  reason  shown  why  appellee  should  be  made  responsible  for 
the  money  paid  to  Tyler. 

The  next  subject  of  complaint  is  that  Smith  and  Thompson  per- 
mitted $1,910.90  of  the  $12,235.95  transferred  to  them  by  the  writ- 
ing of  the  20th  of  May,  1865,  to  remain  on  deposit  with  J.  E.  Tyler 
&  Co.  till  the  26th  of  April,  1866.  All  the  money  on  hand  when 
the  transfer  was  made  was  on  deposit  with  said  Tyler  &  Co.,  and 
was,  as  the  writing  stipulates,  to  be  paid  out  on  their  (Smith  and 
Thompson's)  check  for  the  same,  which  by  a  fair  construction 
means  that  the  money  was  to  remain  where  it  was  until  checked 
out  by  them  in  payment  of  demands  against  the  company,  and  in 
forwarding  its  business,  and  this  construction  is  forfeited,  if  not 
settled  by  the  succeeding  sentence,  and  last  in  said  instrument, 
which  provides  that  the  money  thereafter  to  be  collected  and  re- 
ceived by  Smith  and  Thompson  was  to  be  kept  by  them  to  their 
credit  in  some  bank  or  banking  house  that  they  might  select,  evi- 
dently limiting  their  discretion  as  to  the  selection  of  the  bank  to 
the  money  to  be  collected  after  that  date.  And  there  is  not  an 
intimation  in  any  of  the  letters  addressed  by  appellant  to  appellee 
that  the  money  on  deposit  with  J.  E.  Tyler  &  Co.  was  unsafe,  or 
should  be  removed,  nor  is  any  evidence  addressed  that  appellant 
apprehended  that  the  money  was  in  danger,  or  gave  any  warning 
of  that  sort  to  appellee;  but  Thompson  could  not,  as  the  facts 
appear,  have  incurred  any  legal  liability  for  the  failure  of  J.  E. 
Tyler  &  Co.  to  pay  the  money  over. 

Though  perhaps  not  in  its  numerical  order,  we  will  proceed  to 
dispose  of  the  claim  of  $1,000  collected  from  the  New  York  com- 
pany, and  which  he  alleges  appellee,  in  his  absence  in  Europe,  per- 
mitted Tyler  to  make  him  give  credit  for  out  of  his  individual  ac- 
count with  said  New  York  company  instead  of  charging  the  same 
to  Robert  Gibson  &  Co.  That  subject  seems  to  be  alluded  to  in 
two  of  appellant's  letters,  one  of  the  4th  of  August,  1865,  in  which 
he  says: 

"They  propose  to  me  $1,000  on  the  476  acres.  I  told  you  I  had 
forgot  formerly  to  put  it  in  as  part  payment  When  I  went  for 
it  today  Macy  required  a  receipt  from  me  that  the  money  should 
come  out  of  our  final  payment  as  a  company.  I  was  not  pleased, 
and  scrupled  a  good  deal.    Mr.  Tyler  said  it  would  do  just  as  well, 
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and  I  accepted  on  the  principle  of  getting  all  we  could,  but  don't 
like  it,  and  scarce  feel  like  using  the  money." 

And  in  his  letter  of  the  20th  of  January,  1866,  after  his  return 
from  Europe,  he  says: 

"Mr.  Steel,  who,  as  appears,  was  the  president  of  the  New  York 
company,  told  me  today  that  the  $1,000  I  got  here  before  starting 
was  agreed  to  be  counted  to  my  Rudy  strip  of  land,  when  you  made 
the  last  contract,  which  is,  so  far,  well." 

Of  that  contract  he  said  in  another  letter  addressed  to  Thompson 
that  he  had  sent  him  a  copy  and  that  he  accepted  it,  as  the  best  he 
could  do.  And  it  is  not  alleged  nor  shown  that  the  money  was 
not  accounted  for  by  him  in  the  way  that  he  had  agreed  it  should  be. 

As  to  the  money  paid  to  Baker,  on  the  13th  of  July,  1865, 
$1,040  was  paid  to  him  on  the  check  of  Smith  and  appellee. 

On  the  22d  of  the  same  month  appellant  wrote  from  New  York 
to  appellee,  and  said: 

"Your  favor  of  the  19th  inst.  is  received  this  morning.  I  am 
happy  to  say  its  contents  are  satisfactory  and  hopeful  to  me.  *  *  * 
Then  you  have  Baker's  deed,  so  you  can  really  complete  the  whole 
transaction,  except  such  confirmation  as  may  be  needed  by  the  court 
on  behalf  of  the  Baker  tract,  and  the  overplus  2,000  acres  is  security 
against  the  infants.  You  are  to  pay  Baker  only  $4,000  more  than 
he  has  got." 

The  transactions  with  Baker  were  in  part  the  subject  of  the  let- 
ter which  had  rendered  the  recipient  "happy  and  hopeful."  The 
$1,040  had  been  paid  to  Baker  only  nine  days  before  his  deed  had 
been  procured,  and  it  would  be  strange  if  Thompson  had  not  in- 
formed appellant  in  the  same  letter  in  which  the  transaction  with 
Baker  was  detailed,  of  the  fact  of  the  payment  of  $1,040.  But  it 
seems  that  the  terms  in  which  he  concludes  the  sentence  quoted 
is  conclusive  of  the  question.  If  the  payment  had  not  been  com- 
municated, why  would  he  have  said :  "You  are  to  pay  Baker  only 
$4,000  more  than  he  has  got."  If  Bakef  was  only  to  have  $4,000  in 
all,  and  it  had  been  deemed  necessary  to  speak  on  the  subject,  he 
would  have  said,  "Baker  is  entitled  to  only  $4,000,"  or  words  to 
that  effect.     But  this  is  not  all. 

Oh  the  5th  of  November,  1865,  appellee  wrote  to  appellant,  which 
letter  appellant  filed,  that  $4,000  had  been  paid  to  Baker,  which  pay- 
ment was  made  September  20tli  of  that  year ;  that  some  money  had 


RoBT.  Gibson  v.  W.  R.  Thompson.  103 

Opinion  of  the  Court. 

been  paid  Paris  to  remove  squatters;  $1,500  had  been  paid  to  Tyler, 
and  $2,000  to  himself  and  Smith ;  and  that  besides  the  $4,000,  Tyler 
had  paid  Baker  some  money.  This  letter  was  received  by  appellant 
and  he  filed  it.  And  although  he  wrote  several  letters  to  appellee 
after  the  receipt  of  that,  he  never  complained  that  he  had  disre- 
garded his  instruction  in  the  payment  to  Baker,  nor  to  either  of 
the  others  named.  In  a  letter  to  appellee  dated  December  2,  1865, 
he  says: 

"I  am  pushing  to  settle  all  my  land  matters  agreeable  to  your 
judgment.  Baker's  title  will  be  settled  by  now,  I  presume.  Per- 
haps you  will  not  deed  it  to  the  company  until  you  can  get  a  good 
payment." 

Still  no  complaint  about  the  amount  paid  to  Baker.  These  facts 
of  themselves  seem  sufficient  to  satisfy  the  judicial  mind  that  all 
the  payments  to  Baker  were  understood  and  approved  by  appellant. 

But  in  addition  to  this  evidence,  Tyler  proves  that  the  money 
paid  to  Baker  was  actually  due  him,  and  properly  paid. 

It  is  not  out  of  place  to  remark  that  appellant  was  informed  in 
the  letter  of  appellee  referred  to  of  the  payment  by  Smith  and 
Thompson  of  $1,500  to  Tyler  and  of  $2,000  to  themselves,  and  he 
never  in  any  letters,  subsequently  written,  complained  of  any  or 
cither  of  them. 

It  was  important  to  effectuate  the  contract  with  Roberts  for  the 
sale  of  their  lands  to  remove  "squatters"  from  it.  Appellant  ex- 
pressed his  desire  to  have  it  done  and  recommended  Paris  as  a  suit- 
able person  to  accomplish  that  purpose.  He  was  accordingly  en- 
gaged, and  seems  to  have  rendered  efficient  service.  Appellant  had 
been  informed  by  the  letter  aforesaid  that  money  had  been  paid  to 
him  under  that  employment,  and  he  never  complained;  and  Tyler 
proves  that  the  expenditure  was  necessary  and  the  amount  paid  not 
too  much.  On  this  subject  in  his  letter  dated  Nov.  4,  1865,  he 
says: 

"I  notice  with  attention  what  you  say  of  the  Ohio  land  squat- 
ters and  what  Judge  K.  says  of  them.  I  know  there  was  difficulty 
needing  prompt  action;  but  good  management  by  Paris,  and  suffi- 
cient money  within  bearable  limits  is  able  to  get  over  it,  no  doubt.  I 
can  only  say  through  you,  to  instruct  Paris  precisely  according  to 
your  judgment,  and  I  withdraw  all  other,  or  any  other  limits  I 
have  named." 
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This  seems  a  very  comprehensive  if  not  unlimited  power,  and 
there  is  no  evidence  of  an  abuse  of  the  discretion  given  to  appellee. 
The  last  complaint  in  appellant's  br^ef  is  that  Thompson  should 
be  made  to  account  for  that  land  which  Robert  Gibson  &  Co.,  by 
the  contract  of  the  8th  of  November,  1865,  were  to  take  back, 
which  had  been  conveyed  to  the  New  York  and  Kentucky  Land 
Company,  and  which  that  company,  by  the  terms  of  said  contract, 
was  to  recover  to  Gibson  and  Tyler. 

In  a  previous  letter,  written  to  appellee,  appellant  acknowledged 
the  receipt  of  a  copy  of  the  contract  of  the  8th  of  November,  1865, 
made  with  said  company,  and  stated  that  he  accepted  it  as  the  best 
that  could  be  done,  and  in  a  letter  dated  the  20th  of  December, 
1865,  to  appellee,  he  says: 

"Though  that  land  is  thrown  back  on  Mr.  Tyler's  and  my  hands, 
we  have  it  and  must  make  something  out  of  it.  My  object  is  to 
crush  it  into  money  by  some  mortal  process.  Understand  me  clearly. 
I  am  satisfied  in  that  contract.  You  did  the  very  best  practical  under 
the  existing  circumstances.  My  presence  could  have  favored  noth- 
ing ;  still  I  think  we  have  a  direct  claim  on  these  New  York  parties 
to  take  these  lands  on  certain  moderate  terms,  and  to  relieve  us 
of  holding  them."  And  then  proceeds  at  length  to  demonstrate  why 
the  parties  should  feel  under  obligations  to  take  those  lands  and  re- 
lieve himself  and  Tyler,  not  forgetting  to  refer  to  the  fact  that  by 
said  contract  said  parties  had  the  full  benefit  of  having  the  whole  land 
put  at  the  average,  and,  by  refusing  to  take  these  rejected  lands  "they 
pocketed"  the  benefit  of  a  cheap  average  to  the  disadvantage  of 
himself  and  Tyler. 

Appellant  then  had  a  copy  of  the  contract,  understood  it 
and  its  effects  thoroughly,  was  satisfied  with  it,  and  says 
in  effect  his  presence  could  not  have  favored  his  interests.  Under 
these  circumstances  it  is  difficult  to  perceive  the  principle  upon 
which  appellee  could  be  made  liable  for  any  disaster  that  resulted 
from  that  contract.  Injurious  as  it  may  be,  a  failure  to  consum- 
mate it  might  have  been  more  so.  But  what  real  ground  is  there 
to  complain  of  appellee  if  the  rejected  lands  have  not  been  recon- 
veyed? 

He  was  not  bound  by  the  accepted  contract  to  reconvey  the 
lands.  The  title  was  not  in  him.  The  land  company  was  the  party 
bound  to  reconvey,  and  if  they  have  wrongfully  appropriated  any 
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of  the  land  and  failed  to  perform  their  covenant  it  would  seem  that 
there  are  "some  mortal  means  to  crush"  the  conveyance  or  "money" 
out  of  them  for  the  breach.  It  must  be  evident  that  the  remedv  is 
against  the  New  York  and  Kentucky  Land  Company,  which  is  the 
covenantor. 

There  is  nothing  in  this  record  to  warn  appellee  that  Tyler  was 
the  debtor,  but  much  in  it  to  assure  him  that  he  was  the  joint 
owner,  having  eqtial  claim  to  the  partnership  effects  with  appellant. 
From  the  letters  of  appellant  it  is  manifest  that  he  and  Tyler  were 
on  social  terms  in  New  York  after  the  agreement  of  the  20th  of 
May,  1865,  was  entered  into.  The  difficulty  between  the  parties  as 
to  the  management  of  their  affairs  had  arisen  out  of  the  contract 
with  Roberts,  and  that  difficulty  caused  the  agreement  of  the  2Qth 
of  May,  1865,  to  be  entered  into.  As  the  writing  recites,  it  pro- 
vides for  a  division  of  the  money  to  be  collected  after  its  date,  and 
contains  no  intimation  that  one  partner  had  received  more  of  the 
partnership  funds  than  the  other  up  to  that  time.  Appellant  did 
not  leave  for  Europe  until  about  the  5th  of  August,  1865,  and  re- 
turned in  January,  1866.  He  does  not  in  any  of  his  letters  to 
appellee  suggest  that  he  should  see  Tyler,  but  advises  him  to  call 
on  Tyler  for  aid  in  certain  matters,  and  he  and  Tyler  had  confer- 
ences together  in  New  York;  and  afterwards,  when  he  did  bring 
suit  against  Tyler,  he  retained  Thompson  as  his  lawyer.  If  there 
was  any  negligence  then  in  failing  to  sue  Tyler  at  an  earlier  period, 
appellant  was  the  party  in  fault. 

Thompson's  claim  for  services  seems  to  be  sustained  by  the  evi- 
dence, and,  perceiving  no  error  prejudicial  to  appellant,  the  judg- 
noent  must  be  affirmed. 

Craddock  &  Trabue,  for  appellant. 

Thompson  &  Booth,  for  appellee. 
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O.  C.  Richardson,  &c.,  v.  Mary  Richardson,  &c. 

Guardian  and  Ward — Former  Adjudication — Pleading — Demurrer. 

Wlhere  the  ansiwer,  which  was  not  made  a  crosB-petitlon  In  an 
action  for  a  balance  due  In  the  hands  of  a  guardian,  sets  up  a  matter 
which  might  have  been  litigated  In  a  former  suit  against  the  guardian 
by  the  ward  to  surcharge  the  guardian's  settlement,  and  It  does 
not  appear  that  they  were  not  litigated,  a  demurrer  was  properly 
sustained  to  the  answer. 

APPEAL  FROM  MEADE  CIRCUIT  COXJRT. 
December  12,  1872. 

Opinion  by  Judge  Hardin  : 

This  appeal  involves  an  inquiry  as  to  the  sufficiency  of  the  an- 
swer to  which  the  court  sustained  a  general  demurrer.  It  appears 
from  the  petition,  in  such  of  its  averments  as  are  uncontroverted, 
that  the  appellant,  O.  C.  Richardson,  was  the  administrator  of  Al- 
bert C.  Richardson,  and  also  the  guardian  of  his  children,  and  in 
the  latter  capacity  was  chargeable  with  the  assets  remaining  in  his 
hand  as  administrator,  and  also  with  the  proceeds  of  the  sale  of 
a  tract  of  land,  sold  under  a  decision  of  the  Meade  Circuit  Court, 
which  he  procured  as  guardian,  and  that  having  made  a  settlement 
before  the  county  court,  in  which  that  court  failed  to  charge  him 
some  amount  of  interest  on  the  price  of  the  land,  the  ward  ex- 
cepted to  the  settlement  and,  being  overruled  by  that  court,  appealed 
to  the  circuit  court,  and  exceptions  being  there  sustained,  the  judg- 
ment of  the  circuit  court  was  afterwards  affirmed  on  the  appeal  of 
the  guardian  to  this  court. 

Afterwards,  that  controversy  having  been  remanded  through  the 
circuit  court  to  the  county  court,  for  a  final  settlement  of  the 
guardian's  account,  a  settlement  was  there  made,  and  admitted  to 
record,  showing  a  balance  in  the  guardian's  hands  of  $1,380.80,  to 
recover  which  this  suit  was  brought.  The  principal  defendant  ad- 
mitting in  his  answer,  in  addition  to  the  foregoing  facts,  that  long 
before  either  of  the  settlements  we  have  stated  were  made  or 
attempted,  he  had  twice  stated  and  settled  as  guardian  before  the 
judge  of  the  county  court,  on  which  his  final  settlement  must  have 
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been  based,  claimed  that  by  mistake  in  those  settlements  he  had 
failed  to  have  any  allowance  for  his  services  and  that  in  one  of 
said  settlements  made  in  1851  he  was  improperly  charged  with 
two  hundred  and  twenty-two  dollars  and  twenty-five  cents,  with 
which  he  was  also  credited,  and  furthermore  that  in  his  settlement 
as  administrator  he  was  improperly  charged  with  $175.75,  the  value 
of  property  taken  by  the  widow,  and  that  by  mfistake  in  his  subse- 
quent settlement  as  guardian  he  failed  to  have  that  error  corrected, 
and  making  his  answer  a  cross-petition,  he  sought  to  be  relieved 
against  said  mistakes,  and  to  have  credit  for  said  sum. 

It  does  not  appear  from  the  pleadings  whether  these  matters 
were  litigated  in  the  appeal  case  or  not,  but  as  they  might  have  been 
it  should  be  presumed  that,  as  the  object  of  settling  his  accounts 
was  to  fix  the  balance  against  him  as  guardian,  he  asserted  all  the 
just  claims  he  had  to  have  credits  allowed  him,  and  especially  so  as 
the  answer  fails  to  state  explicitly  or  definitely  any  sufficient  rea- 
son why  the  allowances  were  not  claimed  in  any  of  the  several  sei- 
tkments  preceding  the  last,  and  why  they  were  not  even  claimed  in 
that  settlement.  It  seems  to  us  the  demurrer  was  rightly  sustained 
and  there  is  no  error  in  the  judgment. 

Wherefore  the  same  is  affirmed. 

Walker,  Fcdrley,  for  appellants. 
Kincloe,  Lewis,  for  appellees. 


John  Poindexter,  Admr.,  v.  Thos.  T.  Garnett. 

Frauds,  Statute  of — Contract  Not  to  be  Performed  Within  a  Year. 

A  contract  by  a  party  to  build  a  fence  In  conBldeFatlon  of  permis- 
sion by  plaintiff  to  defendant  to  lay  and  use  a  fswitch  on  plaintlfC's 
land,  was  held  not  to  be  a  contract  which  was  not  to  be  performed 
within  one  year. 

APPEAL,  from:  HARRISON   CIRCUIT   COURT. 

December  14,  1872. 

Opinion  by  Judge  Hardin  : 

The  evidence  in  this  case,  which  we  regard  as  amply  sufficient 
to  establish  the  alleged  agreements  of  Poindexter  to  build  the 
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fence,  in  consideration  of  the  assent  and  permission  of  the  appellee 
to  the  putting  down  and  using  of  the  switch  upon  his  land,  does 
not  necessarily  impart  a  promise  which  was  not  to  be  performed 
within  one  year,  but  an  undertaking  which  ought,  at  least,  to  have 
been  complied  with  when  the  right  of  way  was  granted ;  and  it  does 
not  appear  that  it  was  contemplated  by  the  parties,  when  they  made 
the  contract,  that  its  performance  should  be  deferred  on  either  side 
for  over  one  year;  nor  do  we  think  the  obligation  to  make  the 
fence  failed  for  want  of  consideration.  The  privilege  of  using  the 
switch  carried  with  it,  so  far  as  was  necessary  and  indispensable  to 
that  use,  the  right  of  ingress  and  egress,  and  Poindexter  himself 
seems  to  have  considered  the  benefit  thus  secured  to  him  a  fair 
equivalent  for  his  undertaking  to  make  the  fence. 

The  evidence  and  agreed  statement  of  facts  seem  to  sustain  the 
allowance  made  by  the  commissioner,  and  the  judgment  confirm- 
ing it. 

Therefore  the  judgment  is  affirmed. 

A,  H.  Ward,  for  appellant. 
Trimble,  for  appellee. 


James  S.  Fish  v.  Eliza  Hays. 

Attachment — Bounty — ^Attachment  of. 

A  bounty  which  was  not  received  >by  a  soldier  in  his  lifetime,  is 
not  subject  to  seizure  in  the  course  of  transmission  to  the  person 
entitled  thereto. 

APPEAL  FROM  ROCKCASTLE  CIRCUIT  COURT. 

December  15,  1872. 

Opinion  by  Judge  Peters: 

The  bounties  granted  to  the  families  of  deceased  soldiers  are  in- 
tended to  compensate  them  in  some  degree  for  their  bereavement, 
and  the  loss  of  that  aid  to  which  they  had  a  right  to  look  for  their 
support;  and  in  order  to  make  these  bounties  the  more  effectual, 
Congress  has  provided  that  they  shall  not  be  liable  to  attachment, 
levy  or  seizure  by  or  under  any  equitable,  or  legal  process  what- 
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ever,  but  shall  remain  to  the  benefit  of  the  persons  intended  to  be 
provided  for. 

Even,  therefore,  if  the  money  which  was  not  received  by  the 
father  in  his  lifetime  did  not  pass  to  the  mother  on  his  death,  to 
which  opinion  we  incline,  still  we  are  satisfied  it  was  not  subject 
to  seizure  in  the  course  of  transmission  to  the  person  entitled 
thereto. 

Wherefore  the  judgment  sustaining  the  demurrer  to  the  petition 
is  afHrmed. 

Easthant,  for  appellant. 

C.  Kirtly,  for  expellee. 


Benjamin  Jones  and  Wife  v.  M.  A.  C.  Bright's  Adm'r. 

Guardian  and  Ward — Joint  Judgment  Against  Guardian  and  Her  Husband. 
A  Joint  Judgment  against  a  guardian  and  her  husband  to  erroneous, 
where  the  record  discloses  nothing  to  sustain  a  personal  Judgment 
against  the  husband^ 

APPEAL  FROM  CLARK  CIRCUIT  COURT. 

December  15,  1872. 

Opinion  by  Judge  Hardin  : 

The  evidence  upon  which  the  county  court  confirmed  the  report 
of  its  commissioner  settling  the  accounts  of  Mrs.  Jones  as  the  late 
guardian  of  Miss  Bright,  is  not  certified  in  the  record ;  so  this  court 
can  not  know,  from  the  record,  whether  the  judgment  founded  on 
the  county,  court  settlement  was  right  or  not  so  far  as  Mrs.  Jones 
is  concerned.  But  the  joint  judgment  against  herself  and  husband 
is  certainly  erroneous,  there  being  nothing  disclosed  in  the  record 
to  sustain  any  personal  judgment  against  himi 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

The  case  of  Helm  v.  Short,  7  Bush  624,  should  govern  the  action 
of  the  court,  on  the  return  of  this  cause,  as  to  evidence  to  be  consid- 
ered on  the  trial  of  the  case.  \ 

EgentOH,  for  appellants. 

Simpson,  for  c^ppellee. 
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Chas.  Osborn  V,  J.  H.  Hereford. 

Ejectment — Boundary — Question  for  Jury. 

Wliether  certain  land  Ifl  embraced  In  a  toundary  recited  by  the 
evidence  of  title  is  a  question  (for  the  Jury,  and  the  court  sliould 
Instruct  that  if  the  intents  and  deeds  in  the  chain  of  title  down  to 
plaintiff  included  the  land  in  controversy,  the  finding  should  be  for 
plaintiff,  unless  the  defense  of  adverse  possession  is  sustained  by 
the  proof. 

Ejectment — Defense— Adverse  possession — I  nstructlon. 

Where  the  defeuEte  is  title  by  adverse  possession,  an  instruction 
"that  the  claim  of  possession  must  be  to  a  well-defined  marked 
boundary"  is  erroneous,  as  a  natural  boundary  may  exist  and  control 
in  such  a  case. 

APPEAL  FROM  FLOYD  CIRCUIT  COURT. 

December  15,  1872. 

Opinion  by  Judge  Pryor: 

We  perceive  no  objection  to  the  introduction  of  the  patents  and 
deed,  by  the  appellees,  for  the  purpose  of  establishing  their  title 
to  the  land  in  question.  Whether  or  not  this  land  was  embraced 
by  the  boundaries  recited  in  the  written  evidences  of  title  is  a  ques- 
tion of  fact  for  the  jury,  and  the  court  below  erred  in  telling  the 
jury  "that  the  plaintiff  has  shown  a  paper  title  for  the  land  in  dis- 
pute and  they  should  find  it  the  property  of  the  plaintiffs."  The 
court  not  only  admits  the  patent  and  deeds  as  evidence  to  which 
there  could  have  been  no  objection,  but  proceeds  to  say  to  the  jury 
that  these  writings  make  out  a  perfect  title  in  the  plaintiffs,  and 
authorizes  a  recovery  unless  bound  by  an  adverse  possession  on  the 
part  of  the  appellant.  The  court  should  have  said  to  the  jury 
that  if  the  patent  to  May  and  the  deeds  from  May  to  May  and  from 
May  to  Osborn,  etc.,  reciting  them  on  down  to  the  plaintiff,  included 
the  land  in  controversy  they  must  find  for  the  plaintiff  unless  the 
defense  relied  on  is  sustained  by  the  proof.  The  defense  is  an 
alleged  adverse  holding  on  the  part  of  the  appellant,  and  the  instruc- 
tion on  the  question  of  adverse  possession  is  also  objectionable  in 
this :  'The  jury  are  told  that  the  claim  of  possession  must  be  to  a 
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well  defined  marked  boundary."  A  natural  boundary  may  exist  and 
control  in  a  case  like  this,  as  well  as  a  marked  boundary  and  if  the 
defendants  and  those  under  whom  they  claim  were  in  possession 
of,  and  claiming  this  land  to  a  fixed  and  defined  boundary,  whether 
marked  by  the  surveyor  or  ascertained  by  natural  objects  from  more 
than  fifteen  years  prior  to  the  institution  of  plaintiff's  action,  it 
presents  such  a  defense  as  should  go  to  the  jury  upon  the  issue 
made.  For  the  reasons  indicated  the  judgment  is  reversed  and  cause 
remanded  with  directions  to  award  the  appellant  a  new  trial  and 
for  further  proceedings  consistent  with  this  opinion. 

Apperson,  J,  R.  Baits,  for  appellant 

Hereford,  for  appellee. 


J.  P.  McCuLLOM  V.  P.  H.  Cochran. 

Pleading — Answer — Reply — ^Admission — Production  of  Choses  in  Action. 
Where  plaintifTs  reply  to  defendant's  answer  and  counterclaim 
admits  that  plaintifC  has  in  his  possession  choses  in  action  to  the 
value  of  $250,  which  had  not  been  accounted  for,  he  must  produce 
them,  or  the  court  will  credit  defendant  with  the  amount,  in  the  ab- 
sence of  a  showing  that  they  can  not  be  used  as  a  set-ofT. 

Equity — Recital  In  Decree — Proof. 

The  mere  recital  in  a  decree  in  equity  that  the  case  was  heard 
upon  the  pleadings,  proof,  and  exhibits,  is  no  evidence  that  parol 
testimony  was  introduced  and  heard  in  the  case. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

December  16,  1872. 

Opinion  by  Judge  Pryor  : 

This  suit  was  transferred  from  the  common  pleas  court  to  the 
Louisville  chancery  court  and  tried  in  equity.  The  reply  of  the 
appellee  to  the  answer  and  counter  claim  of  the  appellant  in  the 
suit  first  instituted  in  that  court  admits  that  the  choses  in  action 
left  in  appellee's  possession  were  of  the  value  of  two  hundred  and 
fifty  dollars.  The  choses  in  action  or  their  value  have  not  been  ac- 
counted for  in  any  way  by  the  appellee.    Although  he  does  not  ad- 
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roit  that  these  claims  were  left  with  him  to  pay  this  identical  debt, 
still,  he  does  admit,  that  they  were  left  to  pay  the  debts  of  Overton 
and  we  see  no  reason  why  he  should  not  be  made  to  account. 

His  response  amounts  to  nothing.  He  must  show  his  hand,  by 
extinguishing  the  claims  or  making  some  proof  showing  the  dis- 
position he  has  made  of  these  accounts.  Admitting  as  he  does  that 
he  has  $250  of  choses  in  action  that  were  good,  he  must  either 
produce  them,  or  the  court,  in  the  absence  of  testimony  showing 
that  they  can  not  be  used  as  a  set-off  in  this  case,  must  credit  the 
appellant  for  the  amount.  The  judgment  of  the  court  below  is 
reversed  and  cause  remanded  for  further  proceedings  consistent  with 
this  opinion.  There  is  nothing  in  the  record  showing  that  the  court 
heard  proof  in  the  court  below.  The  mere  recitation  in  a  judg- 
ment in  equity  that  the  case  is  heard  upon  the  pleadings,  proof  and 
exhibits  is  no  evidence  that  parol  testimony  was  introduced  and 
heard  in  the  case. 

Caldwell,  for  appellant. 

Thompson  &  Booth,  for  appellee. 


John  C.  Buckner  v.  Geo.  W.  Edwards. 

Bills  and  Note*— Consideration. 

A  benefit  to  one  party  and  some  prejudice  to  the  other  Is  sufficient 
consideration  to  sustain  a  note. 

Trusts^Note  Executed  to  Executors — Bani<ruptcy. 

A  note  executed  to  persons  as  executors  is  (held  in  trust  for  tbe 
estate,  and  does  not  pass  into  the  hands  of  the  assignee  in  ibank- 
ruptcy,  on  application  by  the  executor  (for  the  benefit  of  the  bank- 
rupt law. 

APPEAL  FRCM  GREEN  CIRCUIT  COURT. 
December  15,  1872. 

Opinion  by  Judge  Peters: 

Appellee  alleged  in  his  original  petition  that  his  co-obligee  had 
transferred  the  benefit  of  the  note  to  him;  that  he  was  the  sole 
owner  thereof,  and  made  the  co-obligee  a  defendant,  who  was 
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served  with  process,  and  failed  to  answer;  consequently  the  first 
paragraph  controverting  the  ownership  of  appellee  to  the  note 
sued  on,  presented  no  defefise. 

There  was  no  evidence  to  sustain  the  second  paragraph  charg- 
ing fraud. 

After  appellee  and  Wm.  S.  Buckner  had  been  removed  as  exe- 
cutors, appellant  entered  into  the  compromise  arrangement  with 
them,  having  full  knowledge  of  all  the  facts,  promised  to  pay  the 
amount  agreed  upon  and  had  the  agreement  executed  on  the  part 
of  appellee  and  Wm.  S.  Buckner,  and  the  suit  against  appellant  for 
a  much  larger  amount  than  the  note  sued  on  dismissed;  whereby 
benefit  resulted  to  him  and  some  prejudice  to  them  which  formed 
a  valid  consideration  for  the  note. 

The  note  as  evidence  of  a  debt  against  appellant  dated  the  12th  of 
February,  1856,  was  executed  to  Edwards  &  Buckner  as  executors, 
and  the  same  when  they  applied  for  and  got  the  benefit  of  the 
bankrupt  law  was  held  in  trust  for  the  benefit  of  the  estate  of 

* 

their  testator,  and  did  not  pass  to  their  assignees  in  bankruptcy, 
and  the  note  sued  on  was  executed  two  years  after  their  discharge. 
Every  fact  relied  on  in  the  answer  as  material  was  known  to  appel- 
lant before  he  executed  the  note  sued  on,  and  it  seemed  important 
to  him  to. have  the  suit  dismissed  which  was  pending  against  him 
when  the  note  in  question  was  executed  and  that  he  accomplished 
and  having  procured  the  contract  to  be  executed  on  the  part  of 
Edwards  and  Crawford  so  far  as  it  benefited  him,  it  is  not  grace- 
ful in  him  to  endeavor  to  evade  the  execution  on  his  part. 
Judgment  affirmed. 

Rush,  for  appellant, 

Chelf,  for  appellee. 


Lloyd  &  Tribble  v.  M.  M.  Queen,  etc. 

Mechanic's  Lien — Sufficiency  of  Evidence. 

The  evidence  was  held  not  to  sh  owthat  plaintiffs  had  a  mechanic's 
lien  on  the  property  in  question. 

APPEAjL  FROM  DAVIBSS  CIRCUIT  COURT. 

December  16.  1872. 
8 
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Opiniqn  by  Judge  Lindsay  : 

The  right  of  Tribble  to  subject  to  the  payment  of  his  debt  the 
house  and  lot  in  his  petition  mentioned,  depends  upon  whether  the 
note  sued  on  was  executed  for  a  balance  due  for  carpenters  and 
joiners'  work  done  on  said  house.  This  fact  is  expressly  denied 
by  Bemy.  There  is  testimony  showing  that  appellant  did  such 
work  during  the  winter  of  1867  and  1868,  and  that  the  job  was  not 
completed  until  July,  1868.  But  there  is  no  evidence  showing  that 
any  part  of  the  work  remained  unpaid  for  until  December  24,  1868, 
when  the  note  was  executed,  and  no  evidence  tending  to  show 
the  consideration  for  the  note  except  the  recital  therein  contained. 
As  this  note  was  not  executed  by  Queen  and  wife  until  after  the 
liens  of  the  various  appellees  had  been  created,  they  are  in  no  wise 
affected  by  such  recitals. 

In  the  absence  of  proof  showing  that  the  debt  sued  on  was  for 
carpenters'  and  joiners'  work  done  on  the  house  built  by  Queen 
and  wife,  it  was  difficult  for  the  court  to  conclude  that  appellants 
held  a  mechanic's  lien  on  the  property  at  all,  much  less  to  declare 
it  superior  to  the  undoubted  liens  held  by  appellees. 

The  proof  certainly  did  not  authorize  any  other  relief  than  that 
appellants  have  obtained  and  they  have  no  ground  of  complaint. 

Sweeney  &  Stewart,  for  appellants. 

Williams,  for  appellees. 


E.  F.  King's  Adu%  etc.,  v.  Wm.  Evans. 

Pleading — Partnership  Accounting — Discovery. 

A  petition  for  a  portner&hip  accounting  'w^idh*  leaves  blanks  where 
numbers  ought  to  be  inserted,  so  that  Judgment  can  not  be  entered 
thereon,  is  insufficient,  and  does  not  entitle  the  plaintiff  to  compel 
defendant  to  make  discovery  as  to  the  doings  of  the  partnership, 
and  upon  failure  of  plaintiff  to  fill  up  the  blanks  within  a  reason- 
able time,  the  petition  should  be  dismissed. 

APPEAL.  PROM  WHITLEY  CIRCUIT  COURT. 

December  16,  1872. 
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Opinion  by  Judge  Lindsay: 


This  cause  seems  to  have  been  commenced  and  prosecuted  upon 
the  idea  that  pleadings  are  altogether  unnecessary. 

The  paper  styled  the  petition  recites  that  a  partnership  in  the 
purchase  and  sale  of  hogs  and  cattle  existed  in  the  year  1855,  be- 
tween the  plaintiff  and  defendants.  That  the  partners  were  equal- 
ly bound  for  the  debts  of  the  firm,  that  they  were  to  receive  equal 
portions  of  the  profits,  and  to  sustain  in  equal  proportions  the 
losses.  The  plaintiff  undertakes  to  give  a  statement  of  the  partner- 
ship operations,  and  does  so  by  stating  that head  ot  hogs 

and head  of  cattle  were  purchased  for dollars ;  that  they 

were  sold  for  $ ,  that  the  expense  amounted  to  $ ,  and  that 

upon  settlement  the  defendants  are  indebted  to  him  in  the  sum  of 

$ ,  for   which    he   prays   judgment.     There   are    many    other 

amounts  left  blank  which  for  the  purposes  of  this  opinion  it  is  not 
necessary  that  we  should  notice.  If  no  answer  had  been  filed  it  is 
manifest  that  no  judgment  could  have  been  rendered  upon  this 
petition.  There  is  nothing  in  it  to  be  taken  for  confessed,  and  the 
answer  when  filed  throws  little  or  no  light  upon  the  matters  in- 
volved. In  the  main  the  appellants  leave  blank  the  amounts  alleged 
to  have  been  paid  out  or  received  by  them.  Such  pleading  ought 
not  to  be  tolerated.  It  is  not  the  business  of  the  courts  to  hear  all 
evidence  that  may  be  offered,  and'  from  it  to  make  up  the  plead- 
ings for  the  parties. 

Appellee  had  no  right  to  ask  the  chancellor  to  compel  the  ap- 
pellants to  make  discovery  as  to  the  acts  and  doings  as  partners 
until  he  came  into  court  with  a  petition  upon  which  a  judgment 
might  be  rendered  when  the  discovery  was  made.  With  the  plead- 
ings in  their  present  condition  it  is  impossible  that  a  settlement 
even  approximately  correct  can  be  made. 

Wherefore  the  judgments  appealed  from  are  reversed  and  the 
cause  remanded  with  instructions  to  require  the  parties  litigant 
to  fill  up  the  blanks  in  their  pleadings,  and  in  case  the  appellee  fails 
within  a  reasonable  time  to  perfect  his  petition  it  should  be  dis- 
missed. 

In  case  the  defects  in  the  pleadings  shall  be  cured  the  cause 
should  be  referred  to  the  master,  who  will  make  up  his  report 
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from  the  pleadings,  the  proof  now  in  the  case,  and  such  other  proof 
as  the  parties  may  offer. 

G.  Pearl,  for  appellants, 

Dishnum,  for  appellee. 


Archy  Caldwell  v.  Commonwealth. 

Criminal    Law — Reversal — Overruling   Demurrer — New  Trial. 

Where  a  Judgment  has  been  rendered  in  a  misdemeanor  case,  re- 
versal can  not  be  had  merely  because  a  demurrer  has  been  im- 
properly overruled,  or  for  error  in  granting  or  refusing  a  new  trlaL 
(Code  of  Practice,  §  349,  p.  659.) 

APPEAL  FROM  FAYETTE  CIRCUIT  COURT. 

December  18,  1872. 

Opinion  by  Judge  Pryor: 

This  court  had  repeatedly  held  that  an  indictment  charging  the 
defendant  with  having  kept  a  tippling  house  is  sufficient  without 
specifying  or  alleging  the  facts  necessary  to  be  proven  in  order  to 
create  the  offense. 

When  a  judgment  has  been  rendered  in  a  case  for  misdemeanor 
no  reversal  can  be  had  because  a  demurrer  has  been  improperly 
overruled,  or  for  an  error  in  granting  or  refusing  a  new  trial. 
Code  of  Practice,  Sec.  349,  page  659.  We  can  not  adjudge  from  the 
facts  whether  the  indictment  upon  which  the  defendant  was  found 
guilty  was  or  not  for  the  same  offense  contained  in  the  indictment 
transferred  to  the  district  court. 

It  was  certainly  not  the  same  indictment,  and  it  seems  to  us 
that  the  defendant  in  order  to  avail  himself  of  the  right  to  be  tried 
in  a  different  tribunal,  should  have  adopted  the  mode  prescribed  by 
the  law  of  Congress  on  the  subject. 

The  judgment  of  the  court  below  is  affirmed. 

Gibbon  &  Faulconer,  for  appellant, 
,  for  appellee. 
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W.  E.  N.  Mark  v.  John  McGeorge. 

Slaves — Emancipation  Proclamation. 

Tbe  emancipation  proclamation  of  January  1,  1864,  did  not  apply 
to  slaves  held  in  Kentucky,  nor  to  slaves  owned  by  persons  resid- 
ing in  Virginia,  unless  they  were  held  in  slavery  in  that  &rtate. 


Slaves — Freedom — Loss  by  Owner. 

The  owner  of  slaves  at  the  time  they  were  set  free  by  amendment 
to  the  Federal  Constitution  must  bear  the  loss. 

APPEAL  FROM  HARLAN  CIRCUIT  COURT. 

December  19,  1872. 

Opinion  by  Judge  Lindsay: 

From  the  agreed  facts  it  appears  that  the  slaves,  the  considera- 
tion for  the  undertaking  sued  on,  left  Virginia  prior  to  June,  1862, 
and  remained  in  Kentucky  up  to  January,  1864,  when  they  were 
sold  to  appellee. 

The  proclamation  of  emancipation  issued  by  President  Lincoln 
on  the  1st  day  of  January,  1864,  whatever  may  have  been  the  legal 
effect,  did  not  apply  to  slaves  held  in  Kentucky,  nor  to  slaves  owned 
by  persons  residing  in  Virginia,  unless  they  were  held  in  slavery 
in  that  state. 

It  is  therefore  manifest  that  these  slaves  were  not  freed  until 
December,  1865,  when  the  13th  article  of  amendment  to  the  Fed- 
eral Constitution  became  a  part  of  the  instrument. 

When  freed  they  were  the  property  of  appellee  and  he  must  bear 
the  loss.  The  warranty  contained  in  the  bill  of  sale  executed  by 
appellant  was  not  broken  or  violated  by  the  abolition  of  slavery. 
He  did  not  warrant  against  a  change  in  the  fundamental  law  of 
the  general  government. 

Inasmuch  as  the  undertaking  sued  on  was  executed  upon  a  law- 
ful consideration,  and  as  the  charge  of  fraud  is  wholly  unsustained, 
even  allowing  appellee's  answer  as  amended  to  import  such  a  charge, 
the  courts  can  not  refuse  to  enforce  it. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  a  new 
trial  upon  principles  consistent  with  this  opinion. 

L,  Farmer,  for  appellant 

,  for  appellee. 
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Thomas  Foly  v.  H.  B.  Smith.  * 

Appeal — Final  Orders. 

An  order  to  pay  money  Into  court,  or  appear  and  stuxw  cause  to 
the  contrary,  and  an  order  adjudging  tlie  response  to  the  rule  Insuf- 
ficient and  awarding  an  attachment  for  contempt,  axe  not  final  orders 
from  which  an  appeal  will  lie. 

APPEAL  FROM  LOUISVILLE  C?HANCBRY  COURT. 

December  19,  1872. 

Opinion  by  Judge  Hardin  : 

The  order  of  the  7th  of  October,  1870,  that  Foly  pay  $420,  with 
interest  from  December  19,  1867,  into  court  or  "appear  and  show 
cause  to  the  contrary,"  and  the  subsequent  order  adjudging  his  re- 
sponse to  that  rule  to  be  insufficient  and  awarding  an  attachment 
against  him  for  contempt,  are  merely  incidental  to  the  judgment  in 
the  case  of  H,  S.  Smith  v.  Arnold,  etc.,  which  has  just  been  reversed 
on  the  appeal  of  Emma  Arnold  and  others,  and  they  therefore  be- 
came inoperative  and  subject  to  be  set  aside  with  that  judgment. 

But  they  are  not  final  orders  from  which  a  separate  appeal  will 
lie  to  this  court. 

This  appeal  is  therefore  dismissed  for  want  of  jurisdiction  in  this 
court. 

D.  M.  Rodman,  for  appellani. 

,  for  appellee. 


Nashville  &  Chattanooga  Railroad  Co.  z/.  Daniel  Murphy. 

Trespass — Evasive  Answer. 

In  an  action  for  injury  to  real  estate,  an  answer  which  does  not 
controvert  plaintiff's  ownership  or  possession  of  the  land,  but  al- 
leges want  of  knowledge  or  information  as  to  whether  plaintiff  was 
the  owner  of  the  legal  title  and  in  actual  possession  of  the  land,  is 
evasive  and  insufficient. 

Damages — Permanent  Injury  to  Land. 

In  order  to  ^ititle  one  to  recovery  for  permanent  injury  to  land, 
it  is  not  necessary  that  he  should  hold  the  legal  title,  'but  he  has  a 
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-right  of  action  If  he  was  the  owner  of  the  property  and  In  possession 
of  it 

Pleading — Immaterial  Issues. 

Immaterial  issues  should  not  be  raised  by  the  pleadings,  but  If 
raised  they  should  be  disregarded  by  the  court 

Eminent  Domain — Compensation. 

Private  property  can  not  be  taken  for  a  public  use  until  Just  com- 
pensation has  first  been  made. 

Estoppel — Claim  for  Damages  to  Land. 

That  plaintiff  in  an  acUon  for  damages  to  his  real  estate  worked 
for  the  defendant  railroad  company  when  the  alleged  trespass  was 
committed,  does  not  estop  plaintiff  from  asserting  >his  claim  for  the 
damages. 

APPEAL  PROM  FULTON  CIRCUIT  COURT. 

December  20,  1872. 

Opinion  by  Judge  Lindsay: 

This  was  an  action  to  recover  damages  for  trespass  to  real  prop- 
erty. To  authorize  a  recovery  for  the  permanent  injury  resulting 
from  the  car  structure  of  the  railway  across  the  lot  of  "land  it  was 
not  necessary  that  appellee  should  hold  the  legal  title.  If  he  was 
the  owner  of  the  property  in  question,  and  in  the  possession  of  it, 
his  right  of  action  was  perfect.  Appellant's  answer  does  not  con- 
trovert his  ownership  nor  his  actual  possession  of  the  lot,  but  avers 
want  of  knowledge  or  information  as  to  whether  on  the  day  named 
in  the  petition,  "He  was  the  owner  of  the  legal  title,  and  also  in  the 
actual  possession  and  enjoyment  of  all  the  privileges  of  owners  of  a 
certain  city  lot,  etc,"  following  the  exact  language  used  in  the  peti- 
tion. 

■ 

The  evasive  character  of  such  a  plea  is  palpable.  It  may  be  that 
appellee  did  not  hold  the  legal  title  to  the  lot,  and  yet  have  been 
the  equitable  owner  of  it.  He  may  not  have  been  in  the  actual 
possession  of  each  and  every  privilege  connected  with  the  lot,  and 
3nct  have  resided  upon  it,  and  had  the  actual  control  of  that  por- 
tion over  which  the  railway  was  constructed.  Yet  the  plea  is  so 
framed  that  if  any  statement  in  the  petition,  however  immaterial, 
is  not  true,  appellant  could  truthfully  verify  its  answer.  The  law 
requires  the  denial  of  the  material  allegations  of  the  petition.    Im- 
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material  issues  ought  not  to  be  raised  by  the  pleadings,  and  if  raised 
must  be  disregarded  by  the  court.  The  answer  in  question  when 
properly  construed,  does  not  deny  Murphy's  ownership  nor  posses- 
sion, but  denies  that  he  owned  and  possessed  the  lot  in  the  exact 
manner  stated  in  the  petition.  The  only  issue  raised  by  the  answer 
is  as  to  the  damages  claimed  to  have  been  sustained  by  reason  of 
the  alleged  ^I'espass. 

The  attempted  denial  of  the  entry  upon  the  lot,  and  the  construc- 
tion of  the  railway  is  liable  to  the  same  objection  as  that  with  re- 
gard to  the  title  and  possession. 

The  railway  company  can  not  claim  exemption  from  liability  by 
reason  of  the  provisions  of  the  24th  section  of  the  "Act  to  incor- 
porate the  Nashville  &  Northwestern  Railroad  Company."  In  this 
state  private  property  can  not  be  taken  for  the  public  use,  until  just 
compensation  has  been  first  made.  The  legislature  can  not  author- 
ize a  railway  corporation  to  enter  upon  and  appropriate  the  lands 
of  a  private  citizen,  and  compel  him  to  resort  to  the  courts  to  se- 
cure compensation.  If  lands  are  needed  the  company  must  upon 
its  own  motion  procure  their  condemnation  (when  they  can  not  be 
obtained  by  purchase  or  donation),  and  pay  or  secure  to  be  paid  to 
the  owner  the  amount  assessed  before  entering  upon  the  posses- 
sion. Even  the  political  corporations  of  the  state  have  never 
claimed  the  right  to  actually  appropriate  property  until  compensa- 
tion has  been  secured  to  the  owner.  4  Littel  328,  6  Monroe  498, 
1  Dana  247. 

If  the  section  of  the  act  in  question  is  susceptible  of  the  con- 
struction insisted  upon  by  appellant  it  is  certainly  repugnant  to  the 
state  construction  and  is  therefore  void. 

The  bill  of  exceptions  does  not  contain  the  instructions  refused 
by  the  court,  nor  are  they  in  any  way  made  a  part  of  the  record. 
The  statement  of  the  clerk  that  the  papers  copied  are  such  instruc- 
tions is  not  sufficient  to  authorize  this  court  to  consider  them.  Mc- 
Dowell &  Co,  V,  Bennett,  7  Bush  474. 

In  view  of  the  fact  that  the  answer  did  not  put  in  issue  the  ques- 
tions of  title  and  possession,  instructions  A  and  B,  instead  of  being 
prejudicial  to,  were  calculated  to  promote  the  interest  of  appellant, 
as  they  rendered  it  possible  for  the  jury  to  find  against  appellee  upon 
matters  which  should  have  been  taken  as  confessed. 

The  fact  that  Murphy  worked  for  appellant  as  a  laborer,  when 
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the  extension  of  the  railway  was  made,  does  not  stop  him  from  as- 
serting this  claim  for  damages. 

Perceiving  no  error  in  the  action  of  the  circuit  court  prejudicial 
to  appellant,  the  judgment  is  affirmed. 

Kingfnan,  for  (Appellants. 

H.  A.  Tyler,  for  appellee. 


J.  M.  Lester  v.  T.  C.  Winfrey. 

Vendor  and  Purchaser — Land    Devised    Upon    Condition — ^Tltle    of    Pur- 
chaser. 

The  eyldence  was  beld  to  shofw  tihat  the  purchaser  of  land  devised 
upon  conditions  imposed  as  to  use  and  disposition  of  same,  to-wit, 
for  the  benefit  of  testator's  wife  and  children  during  her  widowhood, 
or  until  the  youngest  child  arrived  at  age,  acquired  a  good  title 
although  the  proceeding  under  which  the  sale  was  made  was  In- 
formal. 

Equity — Contract  for  Sale  of  Land — ^Tlme  as  Essence. 

The  doctrine  that  courts  of  equity  will  not  ordinarily  regard  time 
as  the  essence  of  a  contract  for  the  sale  of  land,  was  held  to  apply 
to  the  case  at  bar. 

Time— 8aie  of  Land  Under  Will. 

The  sale  of  land  by  an  executor  was  held  to  be  a  substantial  com- 
pliance with  the  terms  of  the  will  fixing  the  time  of  sale. 

Guardian  and  Ward — Confirmation  of  Sale. 

A  confirmation  by  the  court  of  a  sale  of  land  by  the  guardian, 
prior  to  the  death  of  the  ward,  precludes  the  ward's  heirs  from  set- 
ting up  claim  to  the  land. 

Estoppel— Conveyance  by  Heirs. 

Where  adult  heirs  made  deeds  to  their  Interest  In  land  of  the 
testator,  and  received  the  purchase  price,  they  are  estopped  from 
setting  up  any  claim  to  the  land,  either  In  their  own  right,  or  as  heirs 
of  the  deceased  sister. 

APPEAL   PROM   CUMBERLAND  CIRCUIT  COURT. 

December  20,  1872. 
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Opinion  by  Judge  Pryor  : 

F.  H.  Winfrey  died,  leaving  a  last  will  and  testament,  and  his 
widow  with  eleven  children  surviving.  By  the  provisions  of  his 
will,  Thomas  C.  Winfrey,  who  is  the  appellee  in  this  case,  was  left 
his  executor.  He  devised  all  his  estate,  consisting  of  land  and 
slaves,  to  his  wife  to  be  used  and  worked  for  the  benefit  of  herself 
and  children  during  her  widowhood  or  until  the  youngest  child  ar- 
rived at  age  and  upon  the  happening  of  either  event  his  estate,  real 
and  personal  and  mixed,  to  be  sold  and  the  proceeds  to  be  divided 
between  his  children. 

The  appellant  (the  executor)  purchased  all  the  interest  of  the 
children  of  the  devisor  in  the  lands  devised,  except  the  interest  of 
W.  J.  Winfrey,  Kitty  Winfrey,  and  two  of  the  children  of  Bledsoe. 
The  slaves  devised  were  all  set  free  and  the  widow,  not  being  able 
to  keep  up  the  farmi,  desired  to  sell  her  interest  and  that  of  her 
daughter  and  invest  the  proceeds  of  sale  in  other  lands. 

The  executor,  in  order  to  gratify  the  wishes  of  the  widow,  or  to 
convert  the  interest  he  had  bought  into  money,  sold  the  tract  of 
land  by  executory  contract  to  the  appellant. 

This  contract  obligated  Winfrey  to  the  effect,  that  in  a  few  days 
he  would  make  to  the  appellant  a  good  and  sufficient  deed  for  the 
land,  the  same  to  be  signed  by  the  widow  and  W.  J.  Winfrey  as 
well  as  himself.  The  deed,  it  seems,  was  prepared  and  ready  for 
delivery,  but  the  appellant  refused  to  receive  it,  insisting  that  the 
executor  had  no  right  to  sell  under  the  will,  and  that  one  of  the 
children  of  the  devisees  and  two  of  the  grandchildren  were  under 
age.  The  appellee,  who  was  a  son  of  the  devisor  and  executor  of 
his  will,  having  purchased  all  the  interest  of  his  brothers  and  sis- 
ters in  the  land  who  were  of  age,  except  W.  J.  Winfrey,  and  he, 
having  united  with  him  in  the  deed,  was  able  to  make  a  perfect 
title  to  the  whole  tract  except  the  interest  of  Kitty  Winfrey  and 
the  two  Bledsoe  children,  all  these  of  whom  were  infants.  The 
evidence  establishes  the  fact  beyond  controversy,  that  Lester  knew 
of  this  defect  in  the  title  when  he  bought  the  land.  Kitty's  interest 
in  the  land  was  one-eleventh  of  the  whole  tract,  and  the  interest 
of  the  Bledsoe  children  was  two-sixths  of  one-eleventh.  The  appel- 
lant admits  in  his  answer  that  the  appellee  told  him  that  his  title 
was  good  except  as  to  one-eleventh  and  two-sixths  of  one-eleventh 
of  the  land  sold  him. 


J.  M.  Lester  v.  T.  C  Winfrey.  123 


Opinion  of  the  Court. 


Winfrey,  in  order  to  perfect  the  title,  had  the  guardian  of  these 
infants  to  file  a  petition  for  the  sale  of  their  interest,  under  the 
provisions  of  Chapter  86  of  the  Revised  Statutes.  The  guardian 
seeks  an  investment  of  the  proceeds  of  the  sale  belonging  to  Kitty 
in  other  land.  The  land  was  sold  under  this  ex  parte  proceeding 
and  Winfrey  became  the  purchaser.  The  sale  was  confirmed  by  the 
court,  and  a  deed  made  him  by  the  commissioner.  Between  the 
date  of  the  confirmation  of  the  sale,  and  the  deed  to  the  commis- 
sioner, Kitty  died.  The  proceeding  under  which  the  sale  of  the 
infants'  property  was  made,  although  informal,  is  such  a  compliance 
with  the  statute  as  passes  the  title  to  the  purchaser.  Winfrey  has 
paid  the  money  into  court  and  it  is  there  held  for  reinvestment. 
Second  Volume  Revised  Statutes,  page  314;  3  Bush  384.  His  title 
to  the  whole  tract  was  perfected  before  the  appellant  by  the  terms 
of  the  executory  agreement  was  to  get  the  possession.  There  is 
nothing  in  the  record  showing  that  the  time  for  making  the  con- 
veyance formed  an  essential  part  of  the  agreement.  The  general 
doctrine  that  courts  of  equity  will  not  ordinarily  regard  time  as 
the  essence  of  a  contract  in  the  sale  of  land,  applies  to  this  case. 
Magoffin  V.  Holt,  1  Duvall  97,  3  Monroe  34. 

If  a  good  title  can  be  made  in  a  reasonable  time  the  vendee  will 
be  compelled  to  accept  it.    Craig  v.  Martin,  3  J.  J.  Marshall  SO. 

There  is  no  fraud  or  unfairness  alleged,  or  charged,  against  the 
appellee  in  the  sale  of  the  land,  but  on  the  contrary  the  defects  in 
the  title  were  disclosed  before  the  sale  was  made. 

We  see  no  reason  why  the  title  is  not  perfect  unless  the  will  of 
Winfrey  precludes  any  sale  from  being  made.  The  widow  and  chil- 
dren have  all  conveyed  their  interest  in  the  land  as  before  recited, 
except  the  interest  of  the  one-eleventh  and  the  two-sixths  of  one- 
eleventh.  The  executor,  by  the  provisions  of  the  will,  was  invested 
with  the  full  power  to  sell  this  property  when  the  .youngest  child  ar- 
rived at  age.  The  youngest  child,  Kitty,  died  and  the  children  sur- 
vivors were  then  all  adults.  The  object  of  the  devisor  in  post- 
poning the  sale  until  the  period  designated  by  the  will  was  to  en- 
able the  wife  to  hold  and  use  the  property  until  all  the  children  were 
old  enough  to  receive  their  distributable  share,  and  in  the  mean- 
time have  them  supported  and  maintained  out  of  it.  The  executor 
has  exercised  his  power  to  sell,  not  at  the  exact  time  prescribed  by 
the  will,  but  when  the  object  of  giving  him  such  power  is  consid- 
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ered,  he  has  done  substantially  what  the  will  required  him  to  do. 
Those  who  can  object  to  the  sale  have  already  conveyed  their  in- 
terest, and  although  we  are  inclined  to  the  opinion  that  the  execu- 
tor could  sell  as  such,  still  the  defect  in  the  title,  if  any,  is  cured 
by  the  sale  of  the  interests  of  the  infants  under  the  petition  of  their 
guardian.  The  confirmation  of  the  sale  to  Winfrey  by  the  court 
previous  to  the  death  of  Kitty  will  preclude  her  heirs  from  setting 
up  any  claim  to  it. 

The  judgment  of  the  court  below  is  afHrmed, 

Garnett,  for  appellant. 

James,  for  appellee. 


RESPONSE   TO   PETITION  FOR  RB-HBARING. 

Delivered  by  Judge  Pryor: 

Counsel  for  appellant,  in  his  petition  for  rehearing,  is  attempting 
by  a  labored  argument  to  impress  upon  the  minds  of  the  court  that 
Lester  was  imposed  upon  by  the  appellee  and  that  the  former  knew 
nothing  of  the  defect  in  the  title  and  the  interest  of  the  infants  in 
the  land.  The  proceedings  and  proof  show  that  Lester  knew  that 
the  title  was  defective  as  to  one-eleventh  and  two-sixths  of  one- 
eleventh  of  the  whole  tract.  He  took  the  land  subject  to  these 
defects  with  the  understanding  that  the  appellee  would  proceed  at 
once  to  make  the  title  perfect.  This  the  appellee  did  by  filing  his 
petition  to  have  the  interest  of  the  infants  sold. 

It  is  a  matter  of  doubt,  however,  whether  the  action  on  the 
part  of  the  executor  was  necessary.  He  was  invested  with  full 
power  to  sell  that  land.    There  was  no  restriction  except  as  to  time. 

All  of  the  children  of  the  devisor  were  of  full  age  except  Kitty 
and  two  of  his  grandchildren.  The  land  was  in  a  delapidated  con- 
dition, and  the  slaves  all  set  free.  The  means  of  enabling  the  widow 
to  farm  successfully  and  maintain  the  infant  children  had  been 
taken  from  her.  There  was  nothing  in  the  will  prohibiting  a  sale 
of  the  property.  The  will  construed  as  contended  for  by  counsel 
on  both  sides  converted  the  land  into  money,  a  question  we  do  not 
decide,  but  if  so,  the  title  is  in  the  executor  and  the  heirs  must  look 
to  him  and  not  to  the  purchaser. 
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The  adult  heirs  received  their  money  and  made  deeds  to  their 
specific  interests.  Whether  they  had  the  title  or  not,  the  reception 
of  the  money  and  the  execution  of  the  deeds  estopped  them  from 
setting  up  any  claim  to  the  land,  either  in  their  own  right  or  as 
heirs  of  Kitty.  It  is  not  pretended  that  the  adults  had  no  power  to 
dispose  of  their  interest  in  the  land  or  its  proceeds. 

If  they  had  all  been  adults  and  capable  of  contracting  they  could 
have  annulled  the  will.  Kitty's  heirs  can  assert  no  claim  to  this 
property.  Her  guardian  has  received  the  proceeds  of  the  land  for 
her,  or  it  is  held  by  the  chancellor  to  be  reinvested  upon  his  appli- 
cation. If  the  land  was  converted  into  money  by  the  will  and  the 
title  in  the  executor  why  could  not  the  guardian  elect  to  take  the 
money  or  the  value  of  his  ward's  interest? 

In  order,  however,  to  fully  protect  the  purchaser  and  secure  the 
rights  of  the  infants,  the  chancellor  is  appealed  to,  who  takes  the 
money  and  holds  it  for  the  benefit  of  the  ward. 

The  individual  deed  of  Winfrey  and  his  wife  as  well  as  a  deed 
from  him  as  executor  is  tendered  into  court,  and  appellant  can 
withdraw  one  or  both. 

Appellant's  title  is  made  doubly  secure.  He  has  the  individual 
deed  of  the  grantor  and  his  wife  and  his  deed  as  executor.  The 
sale  and  title  to  the  infants'  interest  is  approved  and  sanctioned  by 
a  court  of  equity.  There  is  no  one  to  complain  of  any  defect  in  the 
proceeding  if  there  was  any  and  therefore  the  appellant  should  be 
content.  There  is  no  question  made  or  none  raised  in  regard  to  the 
rents  and  therefore  no  reversal  can  be  had  on  that  ground.  If 
the  appellant  is  entitled  to  rent,  his  remedy  is  by  another  action. 
We  see  no  reason  why  he  is  not  unless  he  has  derived  the  benefits 
resulting  from  the  use  of  the  land. 

Petition  overruled, 

Garnett,  for  appellant. 
James,  for  appellee. 
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M.  Rentlinger  V.  D.  H.  Davies's  Adm'r. 

Equity — Laches. 

It  is  too  late  after  the  lapse  of  many  years  and  after  the  death,  of 
a  party  with  whom  business  transactions  were  had,  to  litigate  the 
question  with  deceased's  personal  representative  as  to  certain  credits. 

Equity — Decree— Evidence  of  Business  Transactions. 

The  chancellor  is  cautious  In  making  an  adjudication  by  which 
written  evidence  of  business  transactions  are  materially  changed,  and 
will  only  do  so  where  the  evidence  is  so  clear  and  satisfactory  as 
to  leave  but  little  room  to  doubt  the  propriety  of  exercising  this 
equitable  Jurisdiction. 

APPEAL  FEIOM  LOUISVILLE  CHANCERY  COURT. 

December  20,  1872. 

Opinion  by  Judge  Pryor  : 

There  is  neither  fraud  nor  mistake  alleged  in  the  execution  of 
the  deed  executed  in  July,  1868,  by  which  the  lots  of  ground  therein 
described  were  conveyed  by  Davies  to  the  appellant,  but  on  the  con- 
trary the  answer  of  the  appellant  states,  "there  were  many  items 
charged  against  the  defendant  in  the  account  between  Davies  and 
the  defendant  to  which  the  defendant  objected  at  the  time,  and  in 
this  account  there  was  an  omission  to  give  credit  for  a  great  many 
items  to  which  the  defendant  was  entitled,  etc." 

The  defendant  insists  in  this  pleading  that  the  object  in  executing 
the  deed  by  Davies  was  to  divest  him,  Davies,  of  the  title  (he  hold- 
ing it  in  trust  for  the  appellant)  in  order  to  prevent  any  litigation 
between  the  appellant  and  the  heirs  of  Davies  at  his  death  in  regard 
to  the  title,  the  health  of  the  latter  being  very  much  impaired.  This 
was  no  doubt  the  object  of  the  conveyance,  and  whilst  assuming  this 
as  the  reason  for  the  execution  of  the  deed  in  1868,  it  would  be  in- 
consistent not  only  with  the  statement  of  the  answer  of  the  appellant 
on  this  subject,  but  with  all  the  facts  of  this  case  to  now  adjudge 
that  the  parties  by  the  execution  of  the  deed  were  inviting  litigation 
instead  of  preventing  it.  Appellant  now  insists  that  the  notes  exe- 
cuted by  him,  and  for  the  payment  of  which  a  lien  was  expressly 
created  by  the  deed,  embraced  a  much  larger  amount  of  money 
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than  the  appellant  really  owed,  and  that  the  object  of  the  deed  was 
to  prevent  future  trouble. 

There  is  not  a  single  mistake  specified  in  the  answer  as  having 
been  made  between  Davies  and  the  appellant  in  the  execution  of  the 
notes,  but  a  general  statement  that  items  were  included  to  which  he 
objected  and  others  omitted  to  which  he  was  entitled  at  the  time 
this  transaction  took  place.  In  other  words,  when  he  gave  the  note 
he  knew  it  was  for  more  than  his  indebtedness.  Davies  had  been 
paying  debts  and  assuming  liabilities  for  the  appellant  from  the  year 
1860  to  the  year  1868.  Various  credits  are  given  to  the  appellant 
for  moneys  paid  by  him  amounting  to  several  hundred  dollars.  For 
what  these  credits  were  given  does  not  appear,  and  even  if  it  did,  it 
is  now  too  late  upon  such  a  statement  of  facts  as  appears  in  appel- 
lant's answer,  after  the  lapse  of  many  years,  and  the  death  of  the 
party  with  whom  all  these  business  transactions  took  place,  to  liti- 
gate these  questions  with  his  personal  representative.  The  chan- 
cellor is  always  cautious  in  making  an  adjudication  by  which  writ- 
ten evidence  of  business  transactions  are  materially  changed,  and 
will  only  do  so  when  the  evidence  is  so  clear  and  satisfactory  as  to 
leave  but  little  room  to  doubt  the  propriety  of  exercising  this  equita- 
ble jurisdiction.  The  account  afterwards  found  by  the  appellant  and 
made  the  basis  of  his  petition  for  a  new  trial  would  not  in  our  opin- 
ion have  affected  the  judgment  of  the  chancellor.  There  is  no  equity 
in  appellant's  case.    The  judgment  is  afHrmed. 

Gaslan,  Yeoman  &  Keinecke,  for  appellant, 

Muir  &  Byior,  for  appellee. 


J.  W.  Edwards  v.  Dickerson,  Rice  &  Bishop. 

Evidence— Conversion  of  Note— Subjecting  Property — Burden  of  Proof. 
In  a  suit  to  subject  the  property  of  W.  to  the  payment  of  creditors 
of  O.  on  the  ground  that  W.  had  converted  a  note  belonging  to  O., 
the  burden  of  i>roof  is  on  the  plfdntlfT  to  ehow  that  the  note  In  con- 
troversy was  the  property  of  O.,  and  no  explanatory  proof  is  re- 
quired by  W.  until  some  evidence  has  been  adduced  showing  some 
right  to  it  by  G. 


128  Kentucky  Opinions. 


Opinion  of  the  Court. 


Fraudulent  Conveyances — Dealings  Between  Father  and  Son. 

The  facts  were  held  to  show  that  the  relations  and  dealings  be- 
tween a  father  and  his  son  did  not  constitute  a  combination  between 
them  to  place  the  father's  property  beyond  the  reach  of  his  creditors. 

APPEAL.  FROM  PENDLETON  CIRCUIT  COURT. 

December  20,  1872. 

Opinion  by  Judge  Pryor  : 

We  can  not  concur  with  the  court  below  that  the  goods  of  Wes- 
ley Edwards,  or  their  proceeds,  were  liable  to  the  creditors  of  George 
Edwards,  by  reason  of  the  note  on  Parker,  pledged  by  the  former, 
to  the  firm  of  Butterworth  &  Potts  as  securety  for  his,  Wesley  Ed- 
wards', individual  liability.  If  the  note  on  Parker  belonged  to 
George  Edwards,  and  had  been  used  by  him  in  the  payment  of  his 
own  debt,  then  it  would  have  been  right  and  proper  to  make 
Wesley  Exiwards  account  for  its  value.  There  is  no  evidence  show- 
ing that  George  Edwards  ever  was  the  owner  of  the  Parker  note, 
or  that  he  at  any  time  had  it  in  his  possession. 

The  nearest  approach  to  establishing  George  Edwards'  right  to 
it  is  the  statement  of  Gamy  that  the  holder  of  the  note  proffered  to 
trade  it  to  him  (Edwards),  and  a  statement  by  an  attorney  who  says 
his  information  is  that  he  saw  the  name  of  George  Edwards  en- 
dorsed on  the  note  when  in  the  possession  of  a  salesman  of  But- 
terworth &  Potts,  to  whom  Wesley  Edwards  had  pledged  it. 

The  agent  or  salesman  of  the  firm  of  Butterworth  &  Potts,  says 
that  George  Edwards'  name  was  not  upon  the  paper ;  that  Wesley 
Edwards  had  possession  of  the  note,  and  placed  it  with  the  firm  of 
whom  he  purchased  his  goods  as  collateral  security  for  a  debt  he 
owed  them,  there  can  be  no  doubt.  The  burthen  of  proof  was  on 
the  appellees  to  satisfy  the  court  that  the  note  in  controversy  was 
the  property  of  George  Edwards,  and  no  explanatory  statements  or 
proof  was  required  of  Wesley  Edwards  (his  possession  and  claim 
of  ownership  being  conceded)  until  there  was  some  evidence  con- 
ducing to  show  some  right  to  it,  in  George  Edwards,  the  father. 

Nor  is  there  any  evidence  tending  to  show  any  combination  be- 
tween the  father  and  son,  or  an  effort  upon  the  part  of  the  latter 
to  place  the  property  of  the  father  beyond  the  reach  of  his  creditors. 
The  statement  made  by  a  clerk  c»f  Dickerson  Price,  etc.,  that  he 
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saw  some  two  or  three  articles  in  the  store  of  Wesley  Edwards  that 
had  been  in  the  firm  of  which  he  was  clerk,  is  accounted  for  by  proof 
showing  that  Wesley  Edwards  purchased  at  an  auction  sale  in  Fal- 
mouth a  bill  of  goods  and  among  the  goods  sold  were  hats,  books, 
etc.,  and  the  latter  may  have  obtained  these  articles  in  that  way. 
Whether  he  did  or  not,  this  court,  will  not  upon  his  failure  to  account 
for  the  possession  of  these  two  or  three  articles  hold  him  respon- 
sible for  the  debt  of  his  father. 

The  evidence  shows  him  to  be  an  honest,  industrious  young  man, 
and  although  not  yet  of  age,  the  proceeds  of  his  daily  labor  have 
been  expended  by  him  in  contributing  to  the  support  of  his  father's 
family,  a  circumstance  that  repels  the  charge  of  fraud  instead  of 
sustaining  it 

The  goods  in  the  father's  store  at  the  time  Wesley  Edwards  be- 
gan his  career  as  a  merchant,  were  of  but  little  value,  and  they 
were  levied  on  by  a  constable  and  sold.  It  would  have  been  an 
easy  matter  for  the  appellee  to  have  ascertained  from  the  holder  of 
the  note  to  which  of  the  two  parties  he  sold  it,  they  having  alleged 
that  it  was  George  Edwards  property  must  prove  it.  Wesley  Ed- 
wards is  the  owner  and  entitled  to  the  note  in  controversy. 

The  right  of  property  in  this  Parker  note  being  the  only  question 
presented  by  this  appeal,  the  judgment  of  the  court  below  is  reversed 
with  directions  to  dismiss  the  suit  as  against  Wesley  Edwards,  and 
for  further  proceedings  consistent  herewith. 

The  judgment  on  the  cross  appeal  is  afHrmed, 

Clark  &  Dills,  for  appellant. 
Ireland  &  Dederick,  for  appellees. 


Berry  Hurst  and  Wife  v.  J.  F.  Stone,  etc. 

Husband  and  Wife— Mortgage  by  Husband  and  Wife. 

Land  being  general  estate,  the  wife  has  no  power.  In  conjunction 
with  her  husband,  to  bind  it  by  mortgage  to  secore  a  debt  of  her 
tuisband. 

APPEAL  FROM  TODD  CIRCUIT  COURT. 

December  20,  1872. 
9 
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Opinion  by  Judge  Lindsay  : 

Mrs.  Hurst  did  not  hold  the  lot  mortgaged  to  appellees  as  sep- 
arate estate,  although  the  title  was  conveyed  to  a  trustee.  It  being 
general  estate,  she  had  the  power  in  conjunction  with  her  husband 
to  bind  it  by  mortgage,  to  secure  the  payment  of  the  hus- 
band's debt.  Sharp's  Adm'r  v.  Practor^s  Adm'r  and  Heirs,  5  Bush 
396.   . 

The  court  below  did  not  err  in  enforcing  the  mortgage,  and  the 
judgment  must  be  afRrmed. 

LoTvry,  for  appellants. 

Terry  &  Perkins,  for  appellees. 


James  Fannin,  etc  v.  John  Steele. 

Alteration  of  Instrumenta — Effect  of  Alteration  As  to  Surety. 

The' principal  of  a  note  and  the  payee  thereof  do  not  have  the  right 
to  change  the  note  urithout  the  consent  of  the  surety*  although  the 
effect  of  the  change  might  be  to  the  Interest  of  the  surety. 

APPEAL  FEIOM  MORGAN  CIRCUIT  COURT. 

December  20,  1872. 

Opinion  by  Judge  Ljndsay: 

We  are  of  opinion  that  the  alteration  of  the  note  from  the  sum 
for  which  it  was  originally  drawn,  was  a  material  one,  and  as  it 
was  made  without  the  knowledge  or  consent  of  these  appellants,  it 
had  the  effect  of  releasing  them  from  liability.  Their  plea  of  non 
est  factum  should  have  been  sustained.  It  does  not  matter  that 
the  alteration*  of  the  note  made  its  amount  less  than  it  was  orig- 
inally drawn  for.  It  certainly  changed  the  character  of  the  obliga- 
tion, and  the  law  will  not  imply  authority  upon  the  part  of  the  prin- 
cipal in  the  note  and  the  payee  to  make  such  change,  even  though 
its  effect  might  possibly  be  to  the  interest  of  the  sureties.  The  re- 
fusal of  the  circuit  court  to  give  the  first  instruction  asked  for  by 
appellants  was  error. 
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The  second  instruction  should  also  have  been  given.  There  is  no 
evidence  showing  that  appellants  resided  in  Morgan  county  during 
Ae  time  the  running  of  the  statute  of  limitations  was  suspended 
in  that  county. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  herewith. 

/.  T.  Haselrigg,  Haselrigg,  for  appellant. 

Cooper,  for  appellee. 


John  McKay  v.  S.  F.  J.  Coleman. 

Subrogation — Right  to. 

The  right  of  subrogation  will  be  upheld  where  one  at  the  request 
of  the  debtor  pays  off  a  lien  debt,  or  where  a  surety  is  compelled  to 
pay  it,  or  where  the  creditor  in  consideration  of  the  payment  trans- 
fers  the  benefit  of  his  claim  to  a  stranger  maldng  the  payment;  but 
the  mere  fact  that  a  stranger  to  the  contract  loans  money  to  the 
debtor,  knowing  that  he  is  borrowing  It  to  satisfy  a  mortgage  debt, 
will  not  entitle  the  leaner  to  be  subrogated  to  the  right  of  the  mort* 
gage  creditor. 

Subrogation — Payment  In  Furtherance  of  Fraudulent  Scheme. 

Where  one  who  purchases  a  note  at  dieoount  knows  that  a  portion 
of  the  money  is  to  be  applied  to  a  debt,  and  it  is  not  shown  that 
the  application  of  the  money  to  that  purpose  constituted  any  part 
of  the  consideration  for  the  purohaae  of  the  note,  but  it  appears 
that  the  purchaser  of  the  note  paid  the  money  in  furtherance  of  a 
fraudulent  scheme  to  cheat  and  defraud  the  debtor,  the  purchaser 
is  not  entitled  to  be  subrogated  to  the  rights  of  the  creditor  to  a 
lien  on  the  debtor's  land. 

APFBAjL  from  KENTON  CIRCUIT  CQIDRT. 

December  20,  1872. 

Opinion  by  Judge  Lindsay: 

Upon  the  appeal  of  Coleman  v.  Fraizer  this  court  adjudged  that 
this  appellee  was  entitled  to  a  charge  upon  the  estate  of  Fraizer  to 
the  extent  that  he  had  furnished  money  which  was  used  in  the  sat- 
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isfaction  of  debts  or  in  the  discharge  of  liens  upon  the  property  of 
the  ktter,  and  intimated  that  he  might  be  entitled  to  this  right  by 
being  substituted  to  the  rights  of  the  original  holder  of  such  liens. 
Of  course,  it  was  not  intended  that  the  right  of  subrogation  should 
be  implied  unless  the  application  of  this  money  was  made  under 
such  a  state  of  case  as  would  in  some  way  connect  Coleman  with 
the  transaction.  Such  a  right  may  be  upheld  when  a  party  at  the 
request  of  the  debtor  pays  off  the  lien  debt,  or  where  a  surety  is 
c<»npelled  to  pay  it,  or  where  the  creditor  in  consideration  of  the 
payment  transfers  the  benefit  of  his  claim  to  the  stranger  making 
the  payment,  but  the  mere  fact  that  a  stranger  to  the  contract  loans 
money  to  the  debtor  knowing  that  he  is  borrowing  it  for  the  pur- 
pose of  satisfying  a  mortgage  debt,  will  not  entitle  him  to  be  sub- 
stituted to  the  right  of  the  mortgage  creditor.  Patterson  v.  Po^,  5 
Dana  241. 

Now  as  it  has  already  been  held  that  in  the  transaction  with 
Fraizer  the  conduct  of  G>leman  and  his  confederate,  Williams,  was 
fraudulent  and  iniquitous,  he  does  not  occupy  a  very  favorable  at- 
titude, and,  in  a  court  of  equity,  no  presumptions  are  to  be  indulged 
in  his  favor  in  a  contest  with  creditors  of  Fraizer  who  have  acted 
in  good  faith  as  is  the  case  with  the  appellant,  McCoy.  His  mort- 
gage lien  is  valid.  Coleman's  right  to  priority  over  him  grows  out 
of  his  supposed  right  of  substitution  to  the  lien  of  Hill.  He  did 
not  pay  Hill's  debt.  He  did  not  contract  with  Fraizer  that  he 
would  pay  it.  The  most  that  he  can  claim  is  that  he  knew  that  a 
portion  of  the  money  advanced  on  the  note  purchased  by  him  at  a 
discount  of  15  per  cent,  per  annum  was  to  be  applied  to  the  satis- 
faction of  that  debt.  It  is  true  that  Williams  states  that  Coleman 
paid  the  money  to  Kittridge  for  that  purpose,  but  it  is  not  shown 
that  the  application  of  it  to  that  debt  constituted  any  part  of  the 
consideration  for  the  purchase  of  the  note  from  Leslie  Fraizer.  In 
point  of  fact  he  paid  the  money  in  furtherance  of  his  fraudulent 
schemes  to  cheat  and  defraud  Fraizer,  and  he  should  be  content  to 
have  the  law  imply  a  promise  upon  the  part  of  the  decrepit  old  man 
to  repay  the  amount  advanced,  without  asking  a  court  of  equity 
to  imply  a  lien  in  his  favor  upon  the  estate  of  his  victim. 

The  proof  taken  by  the  master  does  not  authorize  the  judgment 
of  the  chancellor  subrogating  Coleman  to  the  rights  of  Hill.  He  is 
but  an  ordinary  creditor  and  should  have  been  so  adjudged.    If  the 


John  Price  v.  William  Lane,  133 

Opinion  of  the  Court. 

estate  will  not  pay  all  the  debts  he  must  lose  his  proportion.  Mc- 
Coy's  mortgage  being  valid,  his  lien  was  properly  upheld. 

Judgment  reversed  and  the  cause  remanded  for  a  judgment  in  ac- 
cordance with  this  opinion. 

Stevenson,  Myers,  for  appellant. 

Carlisle  &  O'Haara^  for  appellee. 


John  Price  v.  William  Lane. 

Evidence — ^Admissibility  of  Sheriffs  Deed. 

A  sheriff's  deed  wiich  is  not  accompanied  by  a  Judgment  or  other 
record  evidence  of  the  authority  of  the  sheriff  to  sell  the  land,  is  not 
admissible  in  evidence  to  show  title  in  the  purchaser. 

Judgment— Mgst  Be  Based  on  Pleading. 

Although  the  evidence  may  authorize  a  judgment,  tbe  Judgment 
cannot  be  sustained  if  there  is  no  pleading  on  which  to  base  it. 

APPEAL  FROM  PULASKI  CIRCUIT  COURT. 

December  20,  1872. 

Opinion  by  Judge  Hardin  : 

The  evidence  shows  that  E.  Taylor  did  not  have  the  legal  title  at 
the  time  the  appellee  purchased  the  land,  according  to  the  recitals 
of  the  sheriflF's  deed;  but  the  deed,  not  being  accompanied  by  the 
judgment  or  other  record,  evidence  of  the  authority  of  the  sheriflF 
to  sell  the  land,  was  not  admissible  in  evidence  to  show  title  in  the 
appellee,  and  if  Taylor  had  been  vested  with  the  legal  title,  it  ought 
not  to  have  been  admitted,  if  objected  to. 

But  another  objection  to  the  judgment  is  suggested  for  the  ap- 
pellant, which  is  certainly  fatal  to  it.  There  is  no  pleading  author- 
izing it,  if  the  evidence  did. 

The  petition  seeks  only  a  recovery  of  the  land  and  does  not  claim 
a  debt  nor  assert  a  lien. 

The  judgment  is  reversed  and  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion,  it  being  deemed  proper 
to  allow  further  preparatory  steps  to  be  taken  by  both  parties. 

9  for  appellant. 

T.  Z.  Morrow,  for  appellee. 
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Alexander  Miller/ etc.,  v.  Maria  P.  Pope,  etc. 

Appeal — Necessity  of  Objection. 

Wbere  records  of  other  cases  were  properly  before  the  trial  court 
upon  a  trial  of  a  motion  to  file  appellants'  petition,  appellants  can 
not  be  heard  to  complain  in  the  Court  of  Appeals  that  they  were 
prejudiced  in  the  lower  court  by  certain  proceedings  to  which  they 
at  the  time  interposed  no  objection. 

Appeal — Reversal — Practice  in  Trial  Court 

Whether  tSie  practice  complained  of  In  a^  trial  court  was  regular 
or  irregular,  it  can  not  authorize  a  reversal,  unless  it  is  cdiown  to 
have  been  prejudicial  to  the  substantial  rights  of  appellants. 

APPEAL  FROM  JEFFERSON  CIRCUIT  COURT. 

December  20,  1872. 

Opinion  by  Judge  Lindsay: 

It  seems  f  roi»  the  bill  of  exceptions  that  upon  the  trial  of  the  mo- 
tion of  appellants  to  file  their  petition,  the  record  of  the  case  of 
the  City  of  Louisville  v.  Miller  and  Others,  in  the  Louisville  city 
court,  the  entire  record  of  this  action  and  of  the  action  of  Hancock 
V.  Miller  and  other  consolidated  causes  in  the  Jefferson  G>urt  of 
Common  Heas,  were  read  and  considered  by  the  court.  It  is  not 
shown  at  whose  instance  these  records  were  considered ;  nor  does 
it  appear  that  either  party  objected  to  the  action  of  the  court  in  the 
premises. 

The  entire  record  in  the  case  was  properly  before  the  court  for  all 
the  purposes  of  this  action,  and  the  records  in  the  cases  of  Hancock 
V.  Miller  and  the  other  causes  consolidated  therewith  were  men- 
tioned by  appellants  in  their  petition  and  made  parts  of  it.  Hence 
upon  the  motion,  as  the  court  had  the  right  to  adjudge  whether 
from  the  petition  and  the  exhibits  appellants  showed  themselves 
entitled  to  any  character  of  relief,  these  records  were  properly 
before  it,  and  from  the  bill  of  exceptions  we  must  presume  that  the 
record  from  the  city  court  was  considered  without  objection.  Such 
being  the  case,  appellants  can  not  be  heard  to  complain  in  this 
court,  that  they  were  prejudiced  in  the  court  below  by  certain  pro- 
ceedings to  which  at  the  time  they  interposed  no  objection.    None 
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of  the  records  considered  by  the  court  of  common  pleas  have  been 
brought  before  this  court.  The  bill  of  exceptions  informs  us  what 
evidence  was  heard  but  the  records  themselves  are  not  incorporated 
into  it,  nor  in  any  other  way  made  a  part  of  the  record  upon  which 
this  appeal  is  prosecuted. 

From  the  brief  filed  by  appellants'  counsel  we  may  assume  that 
copies  of  each  of  them  except  the  case  in  the  Louisville  city  court 
are  on  file  in  the  clerk's  office  of  this  court,  but  even  as  to  these 
there  is  no  consent  by  appellees  that  they  shall  be  considered  upon 
the  trial  of  this  appeal. 

Without  a  complete  record  of  all  the  matters  upon  which  the  court 
below  acted  we  can  not  adjudge  that  it  erred  in  refusing  to  permit 
the  petition  to  be  filed,  as  to  transfer  the  case  with  the  funds  in  its 
custody  to  the  Louisville  Chancery  Court. 

Whether  the  practice  complained  of  in  this  case  be  irregular  or 
not,  it  does  not  authorize  a  reversal  unless  it  can  be  made  to  appear 
that  it  resulted  prejudicially  to  the  substantial  rights  of  appellants. 
The  imperfect  record  before  us  fails  to  show  such  result,  where- 
fore the  judgments  appealed  from  are  affirmed. 

John  M.  Harlan,  for  appellants, 

St  John  Boyle,  for  appellees. 


RoBT.  C.  Alexander,  etc.,  v.  Joseph  B.  Newell. 

Appeal— Reversal — Conflicting  Evidence. 

The  Ck>ttrt  of  Appeals  will  not  disturb  a  Judgment  upon  conflicting 
evIdeiLce. 

APPEAL  FROM  POLASKI  CIRCUIT  COURT. 

December  21,  1872. 

Opinion  by  Judge  Pryor  : 

The  evidence  of  the  surveyor,  Hamblin,  who  made  the  survey  on 
file  in  this  case,  fixes  the  boundary  line  between  the  lands  of  the 


136  Kentucky  Opinions. 


Opinion  of  the  Court. 


parties  to  this  controversey  as  is  claimed  by  the  appellee.  This  line 
begins  at  the  letter  D,  from  thence  to  the  letter  A,  and  on  to  (I) 
the  maple  at  the  bank  of  the  river.  The  patents  under  which  the 
appellee  holds  title  include  the  land  in  dispute,  but  the  Einerson 
patent  under  which  the  appellants  claim  embraces  no  part  of  it.  The 
ancestors  of  the  parties  who  are  now  litigating  owned  these  adja- 
cent lands  for  many  years  and  seem  to  have  had  no  trouble  in  regard 
to  this  disputed  territory.  The  proof,  however,  in  regard  to  the 
possession  of  the  land  conduces  to  show  an  adverse  holding  for  a 
longtime  by  the  appellants  and  those  under  whomthey  claim;  still 
it  is  shown  that  old  man  Newell  had  the  most  of  it  in  his  actual 
possession  many  years  ago  and  cultivated  a  crop  of  cotton  upon  it. 
In  1857  or  1858,  according  to  the  proof,  the  fence  that  Emerson 
had  upon  the  land  was  removed,  and  up  to  that  period  he  had  held 
no  possession  for  such  a  length  of  time  as  would  vest  him  with 
title.  Whether  the  removal  of  the  fence  was  intended  as  an  aban- 
donment of  the  land  or  not,  does  not  certainly  appear,  but  from  that 
time  until  the  institution  of  this  suit  in  the  year  1867  the  appellee 
was  in  the  constructive  and  actual  possession  of  the  land.  His  pos- 
session and  claim,  although  the  proof  conduces  to  show  that  it  was 
obtained  from  a  party  who  entered  under  Emerson,  was  of  too  long 
standing  to  require  a  surrender  of  the  possession  in  order  to  enable 
the  appellee  to  maintain  his  ejectment.  There  is  also  a  conflict  of 
proof  in  regard  to  the  question  of  possession,  and  to  such  an  extent 
as  precludes  this  court  from  disturbing  the  judgment. 

The  judgment  dismissing  the  petition  and  cross  petition  was  the 
equitable  view  of  the  case.    The  judgment  is  affirmed. 

James,  for  appellants. 

Vanwinkle,  for  appellee. 


Timothy  Leight,  etc,  v.  E.  W.  Rupert. 

Municipal  Corporations — Street  Improvement  Ordinance. 

A  street  improyement  ordinance  providing  for  assesBment  in  the 
proportion  that  each  parcel  of  land  <bear8  to  the  portion  of  the  street 
to  be  Improved,  was  held  to  be  In  substantial  compliance  with  the 
statute. 

APFB3AL  FROM  LOUISVIULB  CHANCBRT  COURT. 

December  21»  1872. 
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Opinion  by  Judge  Lindsay: 

The  record  in  this  case  shows  that  the  board  of  aldermen  and 
the  common  council  did  each  keep  a  regular  journal,  and  that  a 
full  and  perfect  record  of  the  proceedings  touching  the  passage  of 
the  ordinances  and  the  approval  of  the  contract  involved  in  this 
litigation  was  kept.  There  is  nothing  in  the  testimony  of  the  wit- 
ness Vaughan  tending  to  bring  this  case  within  the  rule  laid  down 
in  the  case  of  McKegney,  7  Bush  651.  The  proof  in  that  case 
showed  conclusively  that  no  journal  had  been  kept  at  all,  but  that 
the  ordinances  were  merely  published  in  a  newspaper,  and  then  cut 
out  and  preserved,  not  by  both  or  either  of  the  branches  of  the  city 
legislature,  but  by  such  of  the  city  officers  as  felt  interest  enough 
in  the  matter  to  do  so. 

We  are  of  opinion  that  the  General  Ordinance  No.  292,  Elliott's 
Digest  787,  is  substantially  all  that  is  required  by  the  27th  Section 
of  the  act  of  March  9,  1868.  It  does  provide  for  the  rate  of  appor- 
tionment of  the  cost  incurred  in  the  improvements  of  streets,  i.  e., 
that  such  cost  shall  be  apportioned  according  to  the  number  of  feet 
each  lot  shall  front  on  the  improvement. 

It  would  have  been  impossible  either  by  a  general  or  special  or- 
dinance, to  have  fixed  the  exact  amount  to  which  each  lot  should  be 
subjected,  in  advance  of  the  contract,  as  the  general  council  could 
not  know  in  advance  the  amount  which  it  would  be  necessary  to  pay 
for  the  entire  work.  The  statutes  can  not  and  ought  not  to  be  so 
construed  as  to  render  it  wholly  inoperative. 

That  no  lot  could  be  held  subject  to  the  pa3rment  of  a  greater  ex- 
cess than  25  per  cent,  more  than  the  amount  assessed  against  the 
same  area  of  other  lots,  does  not  prove  that  the  assessment  could  not 
be  legally  made  against  such  in  proportion  to  the  front  feet  thereof, 
but  rather  that  in  making  the  apportionment  in  that  manner  this  rule 
should  operate  as  a  limitation  in  favor  of  comer  lots,  and  lots  run- 
ning back  a  less  number  of  feet  than  those  generally  do  which  front 
on  the  improvement.  There  is  no  complaint  that  in  the  assessment 
against  the  lots  of  these  appellants  this  limitation  was  disregarded. 

Judgment  affirmed. 

Barrett  &  Roberts,  for  appellants. 
Harrison,  F.  T.  Fox,  for  appellee. 
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Wade  H.  Moore  v,  John  Jackson's  Heirs. 

Pleading — Reply,  When  Not  NecesMiry. 

Wliere  the  answer  In  an  action  relating  to  real  estate  Is  in  effect  a 
denial  of  tlie  allegations  of  the  petition  and  Is  made  a  counterclaim 
for  the  purpose  of  recovering  for  the  surplus  land  in  the  event  the 
sale  is  adjudged  to  have  been  by  the  acre,  there  is  no  necesstty  for 
any  response  to  it,  since  the  facts  alleged  in  the  answer  are  con- 
troverted by  the  petition. 

APPEAL  FROM  WASHINGTON  CIRCUIT  COURT. 

December  22,  1872. 

Opinion  by  Judge  Pryor  : 

The  original  sale  of  the  land  by  Jackson  to  Moore  was  a  sale  in 
gross,  and  the  sale  by  Moore  to  Jackson  was  by  the  acre.  The  deeds 
from  one  to  the  other  evidence  this  fact,  and  in  the  present  suit, 
although  Jackson  in  his  answer  insists  that  his  original  sale  was  by 
the  acre,  still  he  is  contradicted  by  the  deed  itself  and  in  the  absence 
of  an  allegation  of  fraud  or  mistake  in  its  execution  sustained  by 
proof  its  express  stipulations  can  not  be  altered  or  reformed.  The 
answer  is  in  effect  only  a  denial  of  the  allegations  of  the  petition 
and  is  made  a  counter  claim  for  the  purpose  of  recovering  from  the 
appellees  for  the  surplus  land  in  the  event  it  is  adjudged  that  the 
sale  was  by  the  acre.  There  was  no  necessity  for  any  response  to 
it — ^the  facts  alleged  in  the  answer  were  controverted  by  the  state- 
mients  of  the  petition.  See  Davis  v.  Lyons,  7  Bush  4.  The 
judgment  of  the  court  below  is  reversed  and  the  cause  remanded 
with  directions  to  award  to  the  appellant  the  land  in  controversy, 
or  if  the  appellee  should  elect  to  take  it,  a  right  that  should  not  be 
denied  them,  it  must  be  subjected  to  the  pa3rment  of  the  purchase 
money. 

Judge  Hardin  not  sitting. 

Hays,  for  appellant. 

Noble,  for  appellees. 
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James  D.  Johnson  v.  United  Society  of  Shakers. 

Infants— Confirmation  of  Contract. 

Wbere  an  infant  after  becoming  of  age  does  such  act  of  affirmance 
of  a  deed  made  during  minority,  as  surrendering  a  Ixmd,  when  taken 
in  connection  with  his  f&ilure  for  32  years  to  give  notice  of  disaf- 
flrmance,  it  amounts  to  a  conflrmance  so  as  to  prevent  hini  firom 
SToiding  the  contract 

Adverse  Possession — Under  Conveyance  from  Infant. 

Where  defendant  acquired  the  conveyance  of  land  by  plaintiff  while 
plaintiff  was  an  infant,  defendant's  uninterrupted  possession  of  the 
land  for  more  than  20  years  before  institution  of  suit  by  plaintiff 
to  recover  the  land  gives  the  defendant  a  good  title  thereto. 

APPEAL.  FROM  LOGAN  CIROUIT  COURT. 

December  22,  1872. 

Opinion  by  Judge  Peters: 

This  suit  was  instituted  on  the  8th  day  of  Mai,  1868,  by  appellant 
against  appellees,  and  in  his  petition  he  alleged  that  his  grandfather 
Divid  Johnson  died  many  years  previous  thereto  intestate,  possessed 
of  valuable  lands,  and  numerous  slaves,  leaving  two  daughters, 
Hizabeth  and  Sarah,  his  only  heirs.  That  before  his  death  his 
daughter  Elizabeth  had  married  B.  C.  Johnson,  that  she  survived 
her  father  but  a  short  time,  leaving  appellant  her  only  child,  then 
an  infant,  and  her  said  husband  surviving  her,  and  that  he,  upon 
the  death  of  his  mother,  inherited  the  land  which  descended  to  her 
on  the  death  of  her  father  subject  to  the  life  estate  of  his  father, 
to  which  he  was  entitled  as  tenant  by  the  curtesy ;  and  his  father, 
then  85  years  of  age,  was  still  living,  though  much  enfeebled  by 
disease. 

That  appellees  were,  at  the  institution  of  this  suit,  in  possession 
of  the  land,  without  right,  which  had  thus  descended  to  them,  and 
were  then  c(»nmitting  waste  on  the  land  by  cutting  and  carrying 
away  tinker  which  was  of  great  value,  and  otherwise  greatly  dam- 
aging the  inheritance ;  and  he  also  alleged  that  appellees,  as  he  was 
informed,  claimed  a  moiety  of  the  land  owned  by  said  intestate 
at  his  death  by  purchase  from  his  daughter  Sarah,  and  appellant 
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prayed  for  a  partition  of  said  lands,  asserting  his  right  to  one- 
half  thereof  at  the  termination  of  his  father's  estate  for  life  therein, 
and  for  an  order  restraining  appellees  from  further  commission  of 
waste  and  for  general  relief. 

Appellees  by  their  trustee  answered  and  admitted  the  derivation 
of  title  to  the  land  claimed  by  appellant  as  set  forth  in  his  petition. 
But  they  all^e  that  appellant  and  his  father,  B.  C.  Johnson,  many 
years  before  the  institution  of  the  suit,  sold  and  conveyed  all  their 
estate  in  said  lands  to  them;  that  said  B.  C.  Johnson  in  the 
year  1818  filed  his  petition  in  the  Logan  circuit  court,  the 
county  in  which  the  intestate  was  domiciled  at  his  death, 
and  where  the  greater  part  of  said  lands  were  located, 
for  a  division  of  the  real  and  personal  estate  of  said  intestate,  be- 
tween appellant  and  Sarah,  his  surviving  daughter,  appellant  then 
being,  as  alleged  in  the  petition,  three  years  of  age,  which  would 
make  him*  of  or  about  the  age  of  S3  years  then ;  that  by  the  decree 
of  said  court  certain  gentlemen  named,  being  three  in  number,  were 
appointed  commissioners  to  partition  the  lands  and  divide  the  slaves 
and  personal  estate  between  appellant  and  Sarah  Johnson ;  that  they 
performed  the  duties  assigned  them  under  said  decree,  and  made 
their  report,  which  was  filed  and  approved,  and  that  said  B.  C. 
Johnson,  for  appellant,  took  possession  of  all  the  land  allotted  to 
him  by  said  commissioners,  consisting  of  100  acres  in  the  county  of 
Warren,  and  the  residue  in  Logan  county,  being  part  of  the  home 
farm ;  and  that  Thomas  A.  Young,  with  whom  Sarah  Johnson  had 
intermarried,  took  possession  of  the  land  allotted  to  his  wife  for  her, 
all  of  which  they  allege  will  fully  appear  by  a  copy  of  said  proceed- 
ings in  chancery,  which  they  file  as  an  exhibit. 

They  allege  that  on  the  23d  of  December,  1825,  said  B.  C.  John- 
son sold  the  portion  of  land  in  Logan  county  assigned  to  appellant, 
to  said  Thomas  A.  Young,  for  a  valuable  consideration,  and  exe- 
cuted to  him  a  bond  binding  himself  to  convey  all  his  interest  in 
said  land,  and  to  cause  appellant,  his  son,  to  convey  his  estate  there- 
in when  he  arrived  at  full  age  by  deed  with  general  warranty ;  that 
Young  on  the  3d  of  February,  1826,  assigned  said  title  bond,  for  a 
valuable  consideration,  to  Geo.  Rankin  and  John  McComb,  trustees 
for  appelles,  and  a  copy  of  the  bond  with  the  assignment  is  made 
an  exhibit ;  that  said  contract  of  said  B.  C.  Johnson  was  ratified 
by  said  appellant,  after  he  arrived  at  21  years  of  age,  and  on  the 
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6th  of  May,  1836,  in  execution  thereof  he  conveyed  the  land  em- 
braced in  said  bond  to  Geo.  Rankin  and  Eli  McLean,  trustees  for, 
and  to  hold  to  the  use  of  appellees,  which  deed  they  file  as  part  of 
their  answer ;  the  recitals  of  which  as  they  sllege,  show  that  appel- 
lant thoroughly  understood  the  nature  of  the  contract,  and  the  con- 
sideration for  said  conveyance,  and  that  he  labored  under  no  disa- 
bility ;  that  one  hundred  acres  of  land  situate  in  Warren  county  and 
which  were  allotted  to  appellant  out  of  his  grandfather's  estate  as 
aforesaid,  were  by  said  B.  C  Johnson  sold  to  one  Joseph  Coving- 
ton, of  which  sale  appellant  was  fully  apprised,  and  for  the  purpose 
of  carrying  into  execution  the  sale  so  made  by  his  father  to  Coving- 
ton, on  the  27th  of  June,  1838,  appellant  conveyed  said  100  acres 
of  land  to  said  vendee,  and  a  copy  of  that  deed  is  filed  as  an  exhibit. 
By  which  acts  they  allege  appellant  has  effectually  ratified  and  con- 
firmed the  partition  of  the  real  and  personal  estate  of  his  g^nd- 
father,  made  under  the  proceedings  and  judgment  of  the  court 
aforesaid ;  that  he  has  acquiesced  in  said  partition  and  sales  for  more 
than  thirty  years  since  he  arrived  at  twenty-one  years  of  age,  and 
they  plead  and  rely  upon  lapse  of  time,  and  their  adverse  holding  as 
a  bar  to  appellant's  claim  to  relief. 

They  further  allege  that  by  said  partition,  Sarah  H.  Johnson's 
part  was  more  valuable  than  appellant's  and  the  difference  she  was 
adjudged  to  pay  in  money,  which  she  did  pay,  and  afterwards  hav- 
ing married  said  Thomas  A.  Young,  she  joined  her  husband  in  a 
ccmveyance  of  the  land  allotted  to  her  as  aforesaid  to  appellees  for 
a  valuable  consideration.  At  the  date  of  that  conveyance  she  was  a 
minor  and  on  the  11th  of  September,  1833,  after  the  death  of  her 
said  husband,  and  while  she  was  a  feme  sole,  she  in  consideration  of 
three  thousand  six  hundred  and  fifty  dollars  again  conveyed  the 
lands  allotted  to  her  in  said  partition  to  appellees,  and  her  deed  is 
filed  as  an  exhibit 

It  may  be  added  that  all  the  material  allegations  of  the  petition 
are  controverted  in  the  answer,  and  the  title,  under  which  appellees 
daim  is  set  forth  with  an  exhibition  of  their  title  papers,  and  an  ad- 
verse and  continuous  holding  for  more  than  twenty  years  before  the 
commencement  of  the  suit  pleaded  as  a  bar  to  the  relief  sought 

At  the  November  terra,  1868,  appellant  filed  an  amended  peti- 
tion, in  which  he  charges  that  appellees,  by  the  cutting  and  destruc- 
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tion  of  forests  of  young,  thrifty  trees  on  the  land,  and  other  acts 
of  waste  injurious  to  the  inheritance  or  estate  in  remainder,  had 
forfeited  the  life  estate,  which  they  had  acquired  from  his  father, 
and  prayed  for  partition  and  the  immediate  possession  of  the  land. 
He  alleges  that  the  deed  of  May,  1836,  conveyed  only  a  small  por- 
tion of  the  land  claimed,  and  said  deed  should  be  deemed  effectual 
to  pass  only  that  portion  covered  and  embraced  by  it  and  the  residue 
of  the  lands  should  be  adjudged  to  him.  But  he  denies  that  said 
deed  is  of  any  legal  and  binding  force,  because  he  says  he  was  under 
21  years  of  age  when  he  executed  it,  and  therefore  incapable  of 
making  a  valid  deed.  He  alleges  that  he  was  taken  by  his  father 
to  the  state  of  Missouri  when  he  was  of  very  tender  years,  to  which 
state  his  father  removed,  and  had  resided  there  continuously  ever 
since,  and  he  was  ignorant  of  his  rights,  and  the  nature,  and  ex- 
tent of  his  estate  in  Kentucky,  when  he  executed  said  deed,  and  re- 
mained in  ignorance  of  those  facts  until  a  short  time  before  he  insti- 
tuted this  suit,  and  besides  that  he  had  executed  said  deed  without 
any  valid  consideration,  and  was  induced  to  do  it  by  threats,  and 
undue  influence.  He  also  asked  for  a  rule  against  appellees  to  show 
cause  why  they  should  not  be  punished  for  contempt  of  court  in 
violating  the  injunction  awarded  in  the  case. 

In  their  answer  to  the  amended  petition^  appellees  deny  that  they 
had  in  any  way  disregarded  the  injunction  in  the  case,  and  all  inten- 
tion to  do  so.  They  also  deny  that  appellant  was  under  twenty-one 
years  of  age  in  May,  1836,  when  he  executed  said  deed,  or  that  it  was 
executed  by  him  without  consideration,  and  allege  that  he  recites  in 
said  deed,  that  it  was  made  to  execute. a  contract  entered  into  by 
his  father,  when  appellant  was  an  infant,  that  he  should  convey  said 
land  to  his  vendee,  and  that  he  also  in  said  deed  recites  the  fact 
that  the  lands  which  had  discussed  from  his  grandfather,  had  been 
that  the  lands  which  had  descended  from  his  grandfather,  had  been 
chased  that  part  assigned  to  his  aunt,  as  well  as  the  part  assigned 
to  him;  and  in  consideration  of  the  sale  and  obligation  made  by  his 
father  as  aforesaid,  and  of  the  consideration  paid  him,  which  was  a 
full  and  fair  price  for  the  land  at  the  time,  he  made  the  conveyance 
by  said  recitals  in  said  deed  he  was  estopped  from  claiming 
against  it. 

On  the  19th  of  May,  1869,  appellees  filed  an  amended  answer,  in 
which  they  allege  that  appellant  had  many  years  before  the  insti- 
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tution  of  this  suit,  conveyed  to  them  all  his  interest  in  the  lands  of 
David  Johnson  Ipng  south  of  the  Russellville  road,  and  that  they 
have  title  to,  and  claim  all  the  land  north  of  said  road  in  Logan 
county  adverse  to  all  the  world,  and  have  so  claimed  for  nearly 
forty  years,  and  filed  with  their  amended  answer  various  title  papers 
as  exhibits. 

The  substance  of  the  pleadings  is  contained  in  the  forgoing 
statement,  and  on  the  hearing  the  court  below  dismissed  appellant's 
petition,  which  ju(|gment  he  now  seeks  to  reverse. 

That  appellant  made  a  deed  to  appellees  for  the  land  in  contro- 
versy on  the  6th  of  May,  1836,  he  does  not  controvert,  but  he  alleges ' 
that  he  then  labored  under  the  disability  of  infancy  and  nothing 
passed  by  said  deed. 

Thirty-two  years  elapsed  from  the  execution  of  that  deed  before 
this  suit  was  instituted,  during  all  which  time  appellant  acquiesced, 
and  never  asserted  any  claim  to  the  land,  nor  disputed  the  valid- 
ity of  said  deed. 

If  it  be  conceded  that  appellant  was  a  few  days  under  21  years  of 
age  when  he  executed  the  deed,  still  the  act  was  not  void ;  but  only 
a  voidable  act  which  he  could  upon  arriving  at  full  age  have  per- 
fected by  act  in  pais  without  deed — and  a  very  slight  acknowledg- 
ment after  full  age  is  sufficient  to  determine  the  election  to  ratify, 
or  avoid  an  act  done  in  infancy.  Phillips  v.  Green,  5  Mon.  344. 
And  in  Deason,  etc.,  v.  Boyd  &  0-Hara,  1  Dana  45,  this  court  said 
that  slight  acts  and  circumstances  are  sufficient  to  confirm  the  void- 
able acts  of  an  infant  after  he  comes  of  age.  It  has  evten  been  held 
that  he  is  bound  to  give  notice  of  disaffirmance  within  reasonable 
time  after  ccmiing  of  full  age.  However  this  may  be,  we  entertain 
no  doubt  that,  where  he  has  done  such  an  act  of  affirmance  as  sell- 
ing the  bond  in  this  case,  when  taken  in  connection  with  his  failure 
for  so  long  to  notify  a  disaffirmance,  amounts  to  such  confirmation 
as  precludes  him  from  avoiding  his  contract. 

The  deed  from  appellant  to  appellees  was  made  thirty-two  years 
before  this  suit  was  instituted ;  and  during  that  long  period  he  per- 
mitted the  grantees  to  occupy  and  improve  the  land  without  com- 
plaint or  daim  to  it,  from  anything  that  appears  in  this  record.  They 
surrendered  the  bond  of  his  father  binding  him  to  procure  the  con- 
veyance of  appellant  when  he  arrived  at  full  age,  and  thereby  de- 
prived them  of  the  means  of  compelling  his  father  to  comply  with 
bis  contract,  or  make  reparation  for  a  failure  to  do  so. 
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It  would  seem  that  an  acquiescence  for  so  many  years,  in  the  act, 
whereby  important  rights  to  appellees  have  been  lost,  should  be  held 
sufficient  to  preclude  appellant  from  repudiating  his  deed.  But 
there  is  another  aspect  in  which  the  question  is  to  be  considered. 

Appellees  had  long  before  the  execution  of  the  deed  to  them  by 
appellant,  acquired  the  life  estate  of  6.  C.  Johnson  in  the  land,  and 
when  they  obtained  the  conveyance  from  appellant,  they  no  longer 
looked  to  him  or  any  one  else  for  the  consummation  of  their  right, 
and  may  with  propriety  be  regarded  as  holding  adverse  to  him  as 
well  as  to  the  rest  of  the  world,  and  had  the  same  right  to  contro- 
vert the  title  of  appellant  as  of  any  other  person. 

The  contract  was  executed  and  the  possession  of  appellees  was  ad- 
verse to  all  the  world,  and  having  held  that  possession  uninter- 
ruptedly for  more  than  twenty  years  before  the  institution  of  this 
suit,  appellant's  right  was  lost.  Voorhies  v.  White's  Heirs,  2  A.  K. 
Marshall  27;  Lyne,  etc,  v.  Bank  of  Kentucky,  5  J.  J.  Marshall  571. 

The  evidence  fails  to  establish  the  charge  that  the  execution  of 
the  deed  was  procured  by  undue  influence  exercised  by  B.  C.  John- 
son or  any  one  else,  or  by  fraud. 

Wherefore  the  judgment  must  be  affirmed. 

B.  C.  Grider,  IV,  P.  D.  Bush,  W.  Underwood,  for  appellant. 
Rodes  &  Petrie,  for  appellees. 


J.  R.  Allen  v.  Charles  D.  Jacob. 

Appeal — Review — FIndlnas  of  Court. 

The  findings  of  the  court  on  queBtiong  of  fact  -without  the  Inter- 
yentlon  of  a  jury  will  not  he  disturhed  on  appeal,  unless  there  is  a 
decided  preponderance  of  the  evidence  against  them. 

APPEAL  FROM  JBFFB(RSON  CIRCUIT  OOURT. 

December  22,  1872. 

Opinion  by  Judge  Hardin  : 

It  is  alleged  in  the  fourth  paragraph  of  the  answer  to  the  amended 
petition,  and  the  all^^ation  is  sustained  by  the  evidence,  that  the  co- 
partnership of  W.  E.  Bogle  &  Co.  was  dissolved  about  the  30th  of 
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March,  1864 ;  and  the  further  fact  is  alleged,  and  the  evidence  con- 
duces to  prove  it,  that  immediately  after  the  dissolution  and  before 
the  delivery  of  any  more  lumber  by  the  appellant  under  his  contract 
with  the  firm,  he  was  notified  that  the  partnership  was  dissolved. 

It  appears  that  the  appellant  was  fully  paid  for  all  the  lumber 
delivered  by  him  before  the  dissolution ;  and  among  other  issues  pre- 
sented by  the  defense  is  the  question  whether  the  appellant  did  or 
not  thereafter  treat  the  contract  as  ended  and  sell  and  deliver  the 
lund>er,  the  price  of  which  is  in  controversy,  to  Bc^le  alone,  upon 
his  individual  account  and  responsibility.  As  the  judge  in  trying  the 
issues  of  fact  acted  in  the  place  of  a  jury,  his  decision  of  those  is- 
sues, according  to  a  well  settled  rule  of  practice,  ought  not  to  be 
disturbed,  as  not  sustained  by  the  evidence,  unless  there  is  a  de- 
cided preponderance  of  the  evidence  against  it. 

The  record  certainly  discloses  facts  conducing  strongly  to  sup- 
port the  affirmative  side  of  the  question  we  have  mentioned.  That 
the  appellant  failed  to  exact  payment  for  the  lumber  as  delivered, 
as  he  had  a  right  to  do  under  the  original  contract ;  and  continued 
ta  furnish  limiber  to  Bogle  after  the  expiration  of  the  time  for  deliv- 
ering it  under  that  contract ;  and  finally  on  the  25th  of  August,  1864, 
made  a  settlement  with  Whitman,  the  agent  of  Bogle  alone,  and 
took  from  him  in  the  individual  name  of  Bogle,  an  acknowledg- 
ment of  the  price  of  the  lumber  importing  a  debt  as  due  from  Bogle 
individually,  and  not  from  the  late  firm  of  Bogle  &  G>.,  might  have 
led  a  jury  to  find  that  Bogle  individually  owed  the  balance  due  the 
appellant,  and  not  the  late  partnership;  and  we  do  not  think  that 
such  a  vedrict  should  have  been  set  aside,  on  a  motion  for  a  new 
trial,  as  not  sustained  by  the  evidence. 

However,  if  the  somewhat  difficult  and  perplexing  ques- 
tions of  law,  raised  by  the  argument,  should  be  determined,  were  it 
necessary  to  decide  them,  we  are  constrained  by  the  evidence  on  the 
issue  of  fact  we  have  stated,  to  conclude  that  the  judgment  ought 
not  to  be  reversed. 

Wherefore  the  judgment  is  affirmed. 

Mix,  Muir  &  Byer,  for  appellant. 

T.  W.  Gibson,  for  appellee. 
10 
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D.  H.  McIntire  V.  John  B.  Cateh. 

Contracts— Pleading — Breach  of  Contract  to  Deliver  Potaesslon. 

A  petition  for  breacb  of  a  contract  to  deliver  poesessl<»L  of  real 
estate  purchased  by  plaintiff  from  defendant^  "wfalch.  alleges  the  pur- 
chase of  <Uie  land  from  defendant^  the  occupancy  of  the  land  by  a 
tenant  of  defendcmt^  the  agreement  of  defendant  to  dellyer  pos- 
session, the  refusal  of  defendant  to  surrender  possession  to  plaintUf 
until  eeveral  months  after  plaintiff  was  entitled  thereto,  states  a 
cause  of  action. 

APPB^AL  FROM  LARUS  CXRCUIT  COURT. 
December  22,  1872. 

Opinion  by  Judge  Lindsay  : 

The  allegations  of  appellant's  petition  constitutes  a  cause  of  ac- 
tion, and  in  the  absence  of  an  answer,  if  true,  entitled  him  to  a  recov- 
ery. He  alleges  a  purchase  of  the  house  and  lot  from  the  appellee, 
the  acceptance  of  tiie  legal  title  from  Kirkpatrick  at  the  instance 
of  the  appellee,  the  occupancy  of  the  property  by  the  tenant  of  the 
latter,  and  the  agreement  on  the  part  of  the  appellee  to  deliver  him 
the  possession,  also  the  refusal  of  the  tenant  to  surrender  and  the 
appellee  to  deliver  the  possession  until  several  months  after  he  was 
entitled  to  it,  under  the  contract.  These  facs  are  admitted  by  the 
demurrer,  and  if  so  there  is  nothing  appearing  from  the  deed  or 
any  allegation  in  the  petition  that  the  appellant  was  required  to  look 
to  the  tenant  of  Kirkpatrick  for  the  possession  of  the  property. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  re- 
manded with  directions  to  overrule  the  demurrer,  and  for  further 
proceedings  consistent  with  this  opinion. 

Murray,  Thomas  B.  Robertson,  for  oppettani. 

Bush,  for  appellee. 
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Marion  Brady,  etc.,  v.  P.  G.  Lanham. 

Contracts— Implied  Promise  to  Pay. 

Tlie  law  will  not  imply  a  promise  to  pay  merely  from  the  fact 
tliat  one  person  had  advanced  money  for  the  assumed  debt  of  an- 
o&er,  without  the  request  or  consent  of  the  party  in  whose  fayor  the 
money  was  advanced. 

Money  Paid — Proof  Required. 

Plaintiff  in  an  action  for  money  paid  on  a  debt  of  another  must 
prove  an  actual  indebtedness  on  the  part  of  defendant  to  the  person 
to  whom  the  money  was  paid,  before  plaintiff  can  recover. 

appeal  from  WASHINGTON  CIRCUIT  CX)U!RT. 

December  23,  1872. 

Opinion  by  Judge  Peters  : 

That  appellant  paid  the  amount  for  which  this  action  was  brought 
to  Beckley,  and  that  he  paid  it  to  Campbell  is  conclusively  estab- 
lished by  the  evidence.  But  there  is  a  failure  of  proof  as  to  the 
important  fact  that  appellee,  Lanham,  was  at  the  time  indebted  to 
Campbell.  The  law  will  not  imply  a  promise  to  pay  merely  from 
the  fact  that  one  man  has  advanced  money  for  the  assumed  debt  of 
another  without  the  request  or  consent  of  the  party  for  whom  the 
money  is  advanced.  On  the  principle  that  one  person  can  not  make 
himself  the  creditor  of  another,  without  his  consent,  or  against  his 
wilL  And  a  fortiori  there  can  not  be  a  promise  to  pay  implied, 
where  money  is  paid,  unless  there  is  proof  that  the  money  was  paid 
on  an  actual  subsisting  debt.  In  order  to  enable  appellant  to  recover 
in  ibis  action  he  should  have  proved  an  actual  indebtedness  on  the 
part  of  appellee  to  Campbell,  for  whose  debt  he  professes  to  have 
paid  the  money,  which  he  failed  to  do. 

Wherefore  the  court  below  was  authorized  to  give  the  instruction 
complained  of  and  the  judgment  must  be  affirmed. 

Broune  &  Leixis,  for  appellants. 

Hays,  far  appellee. 
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Jesse  H.  Rodman  v.  John  A.  Miller. 

Contract»^LIability  of  Surety. 

Where  M.  surrendered  a  mule  to  C.  upon  the  promiBe  of  R.,  in  con- 
sideration of  the  surrender,  to  pay  M.'s  note  to  O.,  upon  R.'b  failure 
to  pay  the  note,  and  payment  of  same  by  M.,  R.  is  liable  to  M. 
for  the  amount  paid  by  M. 

APPEAL  F^ElOiBi  I4ARUE  CIRCUIT  COURT. 
December  23,  1872. 

Opinion  by  Judge  Pryor  : 

The  weight  of  testimony  heard  upon  the  trial  conduces  to  show 
that  Rodman  agreed  to  pay  off  the  note,  if  the  a^^Ilee  would  sur- 
render the  mule  to  Churchill.  The  mule  was  delivered  up  by  the 
appellee,  and  Smith  at  the  same  time  held  his  note  for  the  ninety 
dollars.  If  the  fraud  existed  as  is  claimed  by  Churchill  and  Rod- 
man it  was  their  duty  and  not  Miller's  to  institute  proceedings  for 
the  purpose  of  vacating  the  contract,  or  recovery  for  the  alleged 
fraud.  So  far  as  the  proof  shows  Miller  was  an  innocent  purchaser. 
The  instructions  are  to  some  extent  conflicting,  but  this  trouble 
arises  from  the  instructions  given  at  appellant's  instance.  They 
were  prejudicial  to  the  appellee  and  did  not  contain  the  law  of  the 
case.  The  jury  were  told  that  Miller,  the  appellee,  could  not  recover 
unless  he  had  been  compelled  by  law  to  pay  the  note  to  Smith  or 
his  assignee.  In  another  instruction  they  were  told  that  it  was 
appellee's  duty,  if  he  believed  the  note  he  had  executed  to  Smith 
was  without  consideration  to  notify  Rodman  to  defend  the  suit. 
The  testimony  is  that  Rodman  agreed  with  Miller  to  pay  the  note 
off,  and  it  was  his  duty  to  have  done  so,  or  to  have  taken  steps  to 
save  Miller  harmless  in  the  premises.  Miller  was  in  no  conditi(xi  to 
defend  the  suit  upon  the  note  for  the  want  of  consideration  in  its  ex- 
ecution. He  gave  the  note  to  Smith  and  received  as  consideration 
therefor  this  mule,  and  afterwards  surrendered  it  to  Rodman  upcm 
the  latter's  promise  to  pay  it,  or  in  the  language  of  the  witness,  "to 
take  it  up."  This  surrender  was  made  without  Smith's  knowledge 
or  consent.    Miller  was  not  compelled  to  subject  himself  to  the 
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expense  of  a  litigation  in  regard  to  the  fraud,  if  any,  practiced  by 
Smith  upon  Churchill.  The  appellant  knew  that  the  note  on  ap- 
pellee had  been  assigned  to  Uptigrove,  and  said  to  the  latter,  that 
he,  Rodman,  was  bound  for  it  This  witness  proves  that  Miller 
paid  him  $115  on  the  note. 

The  substance  of  the  instructions  given  for  appellee  is  that  if 
ai^llee  surrendered  the  mule  to  Churchill  at  the  instance  of  Rod- 
man and  that  Rodman  in  consideration  of  the  surrender  agreed  to 
pay  the  note  to  Smith,  and  that  he  failed  to  do  so  and  the  same  was 
paid  off  by  the  appellee,  that  Rodman  is  liable  to  him  for  the  amount 
paid.  This  instruction  embraces  the  law  of  the  case,  as  it  is  imma- 
terial whether  Miller  paid  the  note  with  or  without  credit  upon  it. 

The  judgment  of  the  court  below  is  affirmed. 

Murray,  for  appellant. 

Reed  &  Twyman,  for  appellee. 


Samuel  Harbitt^s  Adm'r  v.  F.  M.  Curl. 

Bills  and  Notes— Defense— Illegal  Transaction. 

The  defense  that  the  note  sued  on  was  given  for  a  horse  sold 
and  purchased  with  the  intent  and  knowledge  of  both  buyer  and  seller 
that  the  horse  was  to  be  used  to  enable  the  purchaser  to  carry  on 
war  against  the  United  States  is  a  valid  defense. 

APPEAL  FROM  HARRISON  CIRCUIT  COURT. 

December  24,  1872. 

Opinion  by  Judge  Peters: 

In  the  amended  answer  it  is  alleged  that  at  the  time  the  note 
sued  on  was  executed  the  intestate  himself  was  engaged  in  acts  of 
hostility  against  the  United  States,  and  sold  said  horse  to  the  de- 
fendant to  assist  him,  and  that  he  might  be  enabled  to  engage  in 
acts  of  war  as  a  soldier  of  the  Confederate  States  against  the  United 
States,  and  that  said  defendant  did  so  engage,  and  did  use  said 
horse  as  cavalry  horse  in  said  Confederate  army. 

The  language  not  only  charges  the  vendor  of  the  horse  with 
a  knowledge  of  the  purchase,  but  that  he  sold  him  to  the  purchaser 
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to  enable  him  to  carry  out  his  illegal  purpose,  and  thus  participated 
in  the  accomplishment  of  the  illegal  acts  of  engaging  in  a  war 
against  the  government^  which  presented  a  good  defense  to  the 
action  according  to  the  authorities  recognized  by  this  and  other 
courts. 

The  facts  proved  conduced  to  show  that  the  intestate  participated 
with  appellee  in  carrying  out  the  illegal  purpose  for  which  the  horse 
was  purdiased.  At  all  events  we  can  not  say  that  there  is  such  a 
failure  of  evidence  on  that  point  as  to  authorize  this  court  to  inter- 
fere. 

Wherefore  the  judgment  is  affirmed, 
GrMtt,  for  appellant. 
West,  Cleay,  for  appellee. 


Charters  Forstan  v.  Martha  E.  Forstan. 

Husband  and  Wife— CosU  of  Suit  by  Wife. 

Under  R.  S.,  ch.  25,  {  32,  the  husband,  in  a  suit  for  alimony  or 
divorce,  must  pay  the  cost  of  each  party,  unless  the  wife  Is  at  fault 
or  has  ample  estate  to  pay  the  cost 

APFDAL  FRO^  NEIiSON  CIRCUIT  COURT. 
December  24,  1872. 

Opinion  by  Judge  Hardin  : 

First.  So  far  as  this  appeal  seeks  a  reversal  of  the  judgment  for 
alimony,  the  case  must  be  ruled  by  the  decision  rendered  May  1, 
1872,  between  the  same  parties,  upon  an  appeal  fronn  a  previous 
order  of  allowance  made  on  substantially  the  same  grounds  as  that 
now  sought  to  be  reversed. 

Second.  But  the  order  allowing  and  adjudging  the  payment  of 
attorney's  fees  and  costs  must  be  affirmed. 

As  is  expressly  decided  in  Ballard  v.  Caperton,  etc.,  2  Metcalf 
412,  construing  Sec  32  of  Chapter  25  of  the  Revised  Statutes,  the 
husband,  in  a  suit  for  alimony  or  divorce  must  pay  the  costs  of  each 
party,  unless  the  wife  is  both  in  fault,  and  has  ample  estate  to  pay 
the  costs. 
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It  does  not  appear  that  Mrs.  Forstan  has  such  estate;  but  it  is 
proved,  on  the  contrary,  that  she  is  without  estate. 

The  attorney's  fees  fixed  by  the  court  seem  to  be  reasonable  and 
we  see  no  valid  objection  to  the  order  directing  their  payment. 

Wherefore  the  judgment  for  alimony  is  reversed  and  the  cause 
remanded  with  directions  to  overrule  the  motion  on  which  it  was 
rendered. 

And  the  other  judgment  appealed  from  is  aMrmed. 

Muir  &  Wickliffe,  for  appellant. 

f  for  (Mppellee. 


Isaac  Rcwley's  Adm^r  v.  Jack  Morris  and  Others. 

R»cord»    Motion  for  Nunc  Pro  Tunc  Entry. 

A  motion  to  enter  an  order  nunc  pro  tunc  should  be  OTermled 
where  the  existence  of  the  order  depends  upon  parol  proof  in  con- 
nection with  unsigned  pencil  memoranda,  where  seven  years  have 
elapsed  since  the  alleged  failure  of  the  clerk  to  enter  the  order  <^ 
record. 

Recorde— AlteratI  on. 

A  public  record  ^ould  not  be  altered  or  its  veracity  questioned 
unless  the  power  as  well  as  the  right  to  alter  or  amend  is  clearly  shown. 

AFPOAL  from  HARDIN  CIRCUIT  COURT. 

December  24,  1872. 

Opinion  by  Judge  Pryor: 

The  appellant,  by  a  motion  in  the  Hardin  county  cx>urt,  made 
on  the  16th  of  October,  1871,  asks  that  court  to  enter  nunc  pro 
tunc  an  order  allied  to  have  been  made  by  that  court  on  the  1st 
of  April,  1865,  and  admitted  to  have  been  entered  by  the  clerk  of 
record.  This  order  was  the  appointment  of  Grohagen,  Waycraft, 
and  Cunningham,  ccxnmissioners  to  act  under  the  will  of  John  Mor- 
ris for  the  purpose  of  dividing  his  estate.  The  evidence  of  the 
ooanty  judge  and  clerk  conduces  to  show  that  the  three  persons 
named  sd)0Ye  were  appointed  the  commissioners  and  in  order  to  for- 
tify their  statements  a  book  purporting  to  be  a  minute  book  kept 
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by  the  clerk  of  that  court  is  produced  showing  the  qualification  of 
the  executor  of  Morris  and  the  appointment  of  commissioners  un- 
der the  will.  What  act  or  duty  these  conwnissioners  were  required 
to  discharge  does  not  appear,  and  even  if  it  did  there  is  no  law  re- 
quiring the  clerk  to  keep  a  memorandum  book,  nor  is  such  a  book 
a  part  of  the  records  of  the  county  court.  This  book  or  its  contents 
is  wholly  written  in  pencil,  with  many  erasures  and  interlineations, 
and  evidences  the  holding  of  the  court  in  April  before  it  was  held 
in  March  of  the  same  year — it  has  neither  the  signature  of  the  clerk 
or  the  judge  appended  to  the  proceedings.  Records  may  be 
amended,  if  there  is  anything  to  amend  from,  but  if  records  are  to 
be  changed,  or  made,  by  parol  proof,  connected  with  such  memoran- 
da as  this  book  exhibits,  it  would  in  effect  be  dispensing  with  the 
necessity  of  record  evidence,  and  substituting  the  recollection  of 
the  judge  or  clerk,  as  to  the  adjudications  of  the  rights  of  parties. 
The  interests  of  individuals,  as  well  as  the  whole  public  requires  that 
public  records  should  never  be  altered,  or  their  veracity  questioned 
unless  the  power  as  well  as  the  right  to  alter  or  amend  is  clearly 
shown.  This  power  can  not  be  exercised  upon  parol  proof  in  a  case 
like  this.  Seven  years  have  elapsed  since  this  alleged  failure  on  the 
part  of  the  clerk  to  enter  the  order  occurred,  and  we  think  the  county 
judge  acted  wisely  in  overruling  appellant's  motion  to  enter  it.  TTie 
judgment  is  affirmed. 

Wintersmith,  for  appellant. 

Brown  &  Murray,  for  appellees. 


Mary  S.  Merritt  v.  Samuel  W.  Merritt. 

Divorce— Residence  of  Wife. 

WHiere  a  wife  leavee  her  husband,  on  the  ground  of  cruel  treatment 
by  him,  and  takes  up  her  abode  in  another  state,  she  becomes  a 
resident  of  the  latter  state  so  as  to  give  the  chancery  court  juris- 
diction of  a  suit  for  divorce. 

Divorce— Condonation. 

Where  a  wife,  after  acts  of  cruel  treatment  on  the  part  of  her 
husband,  continued  to  live  with  him  for  several  months  prior  to 
their  separation,  it  did  not  constitute  a  condoning  of  the  offensei 
especially  where  his  subsequent  habits  and  conduct  toward  her 
were  bad. 
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APFBAL.  FEU>2i  LOUISYILLB  CHANCERY  COURT. 

December  24,  1872. 

Opinion  by  Judge  Hardin  : 

This  is  an  appeal  from  a  judgment  of  the  Louisville  chancery 
court  refusing  to  grant  to  the  appellant,  Mary  Sophia  Merritt,  a 
divorce  a  vinculo  from  her  husband,  Samuel  W.  Merritt,  and  dis- 
missing her  petition  in  which  she  sought  that  relief,  substantially 
and  mainly  on  the  alleged  ground  that  shortly  after  marriage  with 
appellee,  which  occurred  in  July,  1869,  and  during  their  residence 
and  cohabitancy  in  the  city  of  Louisville,  he  was,  without  fault  on 
her  part,  guilty  of  such  acts  of  cruelty  to  her,  by  striking,  beating, 
and  injuring,  or  attempting  to  injure  her,  as  indicating  an  outrage- 
ous, ungovernable  temper  in  him,  and  probable  danger  to  her  life,  or 
great  bodily  injury  from  her  remaining  with  him.  The  defendant, 
being  before  the  court  by  constructive  service  only,  the  cause  was 
heard  on  the  petition,  warning  order  and  proof  taken  by  the  plaintiff, 
which  in  our  opinion  sufficiently  sustained  the  foregoing  averments; 
and  also  the  further  allegations  of  the  petition,  to  the  effect  that 
the  plaintiff  was  at  the  institution  of  the  suit,  and  had  been  contin- 
uously for  one  year  before,  a  resident  of  this  state  and  of  Jefferson 
county. 

It  appears,  however,  that  before  the  separation  of  the  parties,  they 
had  removed  from  Kentucky  and  become  domiciled  in  the  state  of 
Tennessee,  but  the  appellant,  upon  the  separation  returned  to 
Louisville,  Kentucky,  where  she  has  since  resided  in  the  family  of 
her  father.  But,  although,  according  to  the  cases  of  Maguire  v. 
Maguire,  7  Dana  181,  and  Hicks  v.  Hicks,  5  Bush  670,  the  resi- 
dence of  the  appellant  in  a  strictly  legal  sense,  continued  to  be  with 
that  of  her  husband,  we  are  of  the  opinion  that  after  her  return 
to  Kentucky,  her  actual  or  usual  residence  was  in  the  city  of  Louis- 
ville; and  the  chancery  court,  therefore,  had  jurisdiction  of  the  ac- 
tion under  Sec.  4  of  Article  3  of  Chapter  47  of  the  Revised  Stat- 
utes. 

We  are  further  of  the  opinion  that,  although,  after  the  commis- 
sion of  the  particular  acts  we  have  mentioned  as  constituting  a  stat- 
utory cause  of  divorce,  the  appellant  went  with  her  husband  to 
Tennessee  and  continued  to  live  with  him  there  for  several  months 
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preceding  the  separation,  the  cohabitancy,  thus  continued,  was  not 
a  waiver  or  condonation  of  the  existing  cause  of  divorce ;  and  espe- 
cially so  as  the  evidence  as  to  the  appellee's  subsequent  habits  and 
conduct,  conduces  to  the  belief  that  his  treatment  of  his  wijEe  in 
Tennessee  was  not  less  culpable  than  it  had  been  in  Kentucky. 

We  are  constrained  to  conclude  therefore  that  the  court  below 
erred  in  dismissing  the  petition. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded  with 
instructions  to  render  a  judgment  divorcing  the  appellant  and  re- 
storing her  maiden  name  to  her  in  accordance  with  the  prayer  of 
her  petition.    Judge  Lindsay  dissenting. 

Woolley,  for  appellant. 

J.  C  Johnston,  for  appellee. 


J.  Y.  Bever  v.  Dishman  &  Galloway. 

Evidence— Warranty — Parol  Evidence. 

Parol  testimony  is  admissible  to  estabUsli  a  (warranty. 

Bills  and  Nofes — Breach  of  Warranty — Recoupment  of  Warranty. 

In  an  action  on  a  note  for  tlie  price  of  a  miU,  defendants  are  enti- 
tled to  a  recoupment  of  the  damages  resulting  to  them  for  breach  of 
warranty. 

APPEAL  FROM  WARREJN  <X>URT  OP  COMMON  PIL/BAS.' 

December  24,  1872. 

OPINION  BY  Judge  PteXERs: 

To  an  action  upon  a  promissory  note  dated  the  31st  of  December, 
1860,  due  six  months  thereafter,  for  one  hundred  dollars,  executed 
to  appellant  by  appellees,  they  pleaded  that  the  note  was  executed 
by  themt  as  a  part  of  the  consideration  of  a  smut  mill  or  separator 
which  they  purchased  of  him  and  which  he  at  the  time  represented 
and  warranted  to  be  a  good  and  durable  mill,  and  the  machinery 
thereto  attached  right  in  every  particular,  and  well  adapted  to  the 
business  for  which  it  was  designated ;  but  that  said  mill  was  wholly 
unfit  for  the  purposes  for  which  it  was  intended ;  that  it  was  de- 
fective and  worthless,  and  in  less  than  six  weeks  after  it  was  pur- 
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chased  tfrey  had  to  remove  it  and  put  up  their  old  mill ;  that  they 
relied  on  the  representations  and  statements  of  appellant  as  to  the 
adoption  of  the  mill  to  the  purpose  for  which  they  needed  it,  made 
the  purchase,  but  that  his  representations  were  untrue. 

They  allege  in  an  amended  answer  that  as  a  part  of  the  contract 
appellee  agreed  that  defendants  might  take  the  smut  mill  and  use  it 
till  they  were  satisfied,  and  if  it  did  not  answer  the  purpose  they 
need  not  pay  for  it. 

On  the  trial  in  the  court  below  a  jury  found  for  appellees,  and  a 
new  trial  having  been  refused  appellant,  he  has  appealed  to  this 
court 

A  witness  who  was  present  when  the  contract  was  made  proved 
that  appellant  warranted  the  mill,  and  it  was  a  part  of  the  agree- 
ment that  appellees  were  to  take  the  mill  and  machinery  and  try 
them;  if  they  did  not  suit,  or  prove  satisfactory,  they  might  take 
them  out,  and  pay  nothing  for  them ;  that  the  smut  mill  was  put  up 
and  tried ;  that  it  did  not  give  satisfaction,  and  in  less  than  six  weeks 
it  was  removed  and  the  old  mill  put  back.  Another  witness  proved 
that  he  worked  at  the  mill  for  appellees ;  that  they  used  the  smut 
mill  six  wedcs,  or  two  months,  then  took  it  down  and  replaced  their 
old  one ;  that  he  assisted  in  the  removal  of  the  new  mill  and  put- 
ting up  the  old  one;  that  the  machinery  of  the  new  mill  would 
not  work  right,  and  that  was  the  cause  of  the  removal. 

The  testimony  tends  to  establish  an  express  warranty,  but  if  that 
were  not  so  the  sale  of  the  mill  and  machinery  by  appellant  and 
purchase  by  appellee  as  a  smut  mill  and  separator  implied  a  war- 
ranty of  its  adoption  to  the  end,  or  business  contemplated  by  both 
parties  to  the  contract,  and  parol  testimony  was  admissible  to  estab- 
lish a  warranty.  It  was  not  inconsistent  with,  nor  contradictory  to 
the  terms  of  the  note  sued  on.  The  note  recites  on  its  face  that  it 
was  for  a  smut  mill.  Appellees  by  plea  to  the  action  for  the  price 
of  the  mill  were  entitled  to  a  recoupment  of  the  damage  resulting 
to  them  for  the  failure  of  consideration.  Miller  v.  Gdther,  3  Bush 
152,  and  authorities  there  cited. 

The  instructions  given  by  the  court  below  were  quite  as  favor- 
able as  appellant  had  a  right  to  ask  them,  and  were  all  he  was  en- 
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titled  to.    Perceiving,  therefore,  no  error  in  the  judgment  prejudi- 
cial to  appellant,  the  same  must  be  affirmed. 

Gorin,  for  appellant. 

Rodes,  for  appellee. 


J.  M.  Hawkins  v.  T.  L.  Lee,  etc. 

Bailment — Gratuitous  Bailee. 

The  owner  of  a  steamer,  in  transporting  freight  free  of  ctaarge,  a 
package  containing  plaintiff's  money,  was  held  to  act  as  a  gratuitous 
bailee  only*  and  was  not  liable  for  its  loss,  unless  the  loss  resulted 
from  the  negUgence  of  the  owner  of  the  steamer  or  his  agents  or 
servants. 

Appeal — Reversals-Judgment  In  Criminal  Case. 

A  Judgment  of  a  court  in  a  criminal  law  action  stands  on  the  same 
footing  as  the  verdict  of  a  Jury,  and  will  not  be  disturbed  unless  pal- 
pably against  the  weight  of  the  evidence. 

APPEAL  FROM  McCRAOKBN  CX>URT  OF  CX>MMON  PLEAS. 

December  24,  1872. 

Opinion  by  Judge  Lindsay: 

The  testimony  shows  that  no  charge  was  made  and  no  compensa- 
tion expected  for  the  transportation  of  the  package  containing  plain- 
tiff's money  from  Paducah  to  its  destination  on  the  Tennessee  river. 

As  to  such  package,  the  owners  of  the  steamer  were  not  acting  in 
the  capacity  of  common  carriers,  but  as  mere  accommodation  bailees. 
They  are  not  liable  for  its  loss  unless  it  resulted  from  the  neglect 
of  themselves,  their  agents  or  their  servants. 

Whether  or  not  it  was  so  lost,  was  a  question  which  the  parties 
voluntarily  submitted  to  the  court  for  adjudication.  The  judgment 
of  the  court  in  a  common  law  action  stands  on  the  same  footing 
with  the  verdict  of  a  jury.  We  are  not  prepared  to  decide  that  the 
judgment  in  this  case  was  palpably  against  the  weight  of  the  evi- 
dence. 

It  must  therefore  be  affirmed. 

Havins  &  Allen,  for  appellant. 
Q.  Q.  Quigley,  for  appellees. 
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J.  B.  Kennedy  &  Wife  v.  J.  E.  Collins. 

Husband  and  Wife^Landlord  and  Tenant— Rights  of  Wife. 

Where  a  husband,  without  opposition  on  the  part  of  the  wife,  trans- 
ferred the  possession  of  a  house  and  lot  to  another  as  tenant,  the 
wife  can  not  assert  her  rights  in  a  controversy  between  the  landlord 
and  tenant,  relating  solely  to  the  tenancy  and  in  no  wise  afCectlng 
the  title  to  the  other  part  of  the  property. 

Forcible  Entry  and  Detainer — Holding  Over  by  Tenant. 

The  mere  holding  over  by  a  tenant  after  the  expiration  of  his 
term  Is  not  a  forcible  detainer,  and  a  warrant  will  not  lie  until 
there  has  been  a  refusal  to  surrender  possession. 

APPEIAL  FROM  MBBCBTR  CIRCUIT  COURT. 

December  24,  1872. 

Opinion  by  Judge  Lindsay: 

Neither  the  county  judge  nor  the  circuit  judge  erred  in  refusing 
to  permit  the  petition  of  Mrs.  Kennedy  to  be  filed.  She  could  not 
be  made  a  party  to  the  warrant  for  the  forcible  detainer  complained 
of  without  the  consent  of  Collins. 

Upon  the  trial  in  the  country,  and  also  upon  the  traverse  in  the 
circuit  court,  the  sole  question  to  be  determined  by  the  jury  was 
whether  Kennedy  was  or  was  not  guilty  of  the  forcible  detainer 
charged.  No  matter  what  may  be  the  right  of  Mrs.  Kennedy  under 
the  homestead  act,  if  her  husband,  without  legal  opposition  upon 
her  part,  did  actually  transfer  the  possession  of  the  house  and  lot  to 
Collins  by  becoming  his  tenant,  she  can  not  assert  her  rights  in  a 
controversy  between  the  landlord  and  tenant  relating  solely  to  the 
tenancy  and  in  no  wise  affecting  the  title  of  either  party  to  the 
property.  This  is  not  an  action  to  recover  the  possession  of  real 
property.  If  the  forcible  detainer  complained  of  is  true,  Collins  in 
law  now  has  the  possession  of  the  house  and  lot  and  his  complaint  is 
against  a  party  who  holds  for  him  and  who  has  violated  the  terms 
and  conditions  of  his  holding.  We  express  no  opinion  as  to  the 
rights  of  Kennedy  or  his  wife  under  the  homestead  act,  but  merely 
that  their  rights,  whatever  they  may  be,  must  be  asserted  in  an 
original  action,  and  can  not  be  enquired  into  in  this  proceeding. 
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We  are  of  opinion  that  the  first  instruction  given  upon  the  motion 
of  appellee  is  erroneous  and  misleading. 

The  mere  holding  over  by  a  tenant  after  the  expiration  of  his 
term  against  the  will  of  the  landlord  is  not  a  forcible  detainer.  Sec- 
tion 500,  Civil  Code,  defines  a  forcible  detainer  to  be  "The  refusal 
of  a  tenant  to  surrender  to  his  landlord  the  land  or  tenements  de- 
mised, after  the  expiration  of  the  term  of  a  tenant  at  will  after  the 
determination  of  the  will  of  the  landlord."  Although  the  tenant 
may  hold  against  the  will  of  the  landlord,  the  warrant  will  not  lie 
until  there  has  been  a  refusal  to  surrender  the  devisor's  premises. 

For  this  error  alone  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial,  upon  principles  consistent  with  this  opin- 
ion. 

T.  C  Bell,  /.  B,  &  P.  B.  Thompson,  for  appellants. 

C  A,  Hardin,  for  appellee. 


Joel  Blankenship,  etc.,  v.  Wm.  Bartleston  &  Co. 

Liens — Purchaser  at  Sheriff's  Sale. 

A  purobaser  of  land  at  sheriff's  sale  wIUl  notice  of  a  prior  unre- 
corded mortgage  carries  only  an  equity  in  tlie  land  subject  to  tlis 
prior  equity  of  the  mortgage. 

Courts — Stare  Decisis. 

Questions  of  law,  although  decided  on  doubtful  practice,  should 
ordinarily  remain  the  law  rather  than  be  subject  to  constant  fluctua- 
tions according  to  the  value  of  the  court  as  differently  constituted. 

APFB^ALi  FEtOM:  RUSSELL  CHEtOUIT  COURT. 

December  25,  1872. 

Opinion  by  Judge  PtexERs : 

The  question  presented  by  this  appeal  is  whether  the  claim  of  the 
purchasers  of  a  tract  of  land- at  a  sheriff's  sale  under  an  execution 
shall  prevail  over  that  of  mortgagees  of  an  unrecorded  mortgage  of 
prior  date,  and  of  which  the  purchasers  had  notice. 
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The  registration  act  of  1785  does  not  differ  materially  from  the 
provisions  of  Chapter  24,  Revised  Statutes,  in  respect  to  the  validity 
of  unrecorded  deeds  and  mortgages  touching  the  rights  of  creditors 
and  purchasers  without  notice. 

Prior  to  the  adoption  of  the  revised  statutes  the  question  as  to 
the  superior  equity  between  the  holder  of  a  prior  unrecorded  mort- 
gage and  a  purchase  under  an  execution  sale  with  notice  of  the 
mortgage  was  the  subject  of  repeated  adjudications  in  this  court, 
and  in  which  there  is  considerable  vacillation.  But  in  the  late  case 
of  Righter,  etc.,  v,  Forrester,  etc.,  1  Bush  278,  involving  the  ques- 
tion presented  in  this  case  for  adjudication,  a  majority  of  this  court, 
after  a  review  of  the  reported  cases,  adhered  to  the  conclusion  of  the 
court  in  Campbell  v.  Mosby,  Litt.  Select  Cases  358,  and  adjudged 
that  the  purchaser  at  a  sheriff's  sale  with  notice  of  a  prior  unrecorded 
niortgage  acquired  but  an  equity  subject  to  the  prior  equity  of  the 
mortgage  and  must  be  postponed. 

This  decision  has  been  adhered  to  in  subsequent  cases,  and  the 
principle  thus  adjudicated  has  become  a  rule  of  property  by  which 
the  rights  of  parties  have  been  regulated,  and  we  perceive  no  suffi- 
cient reason  for  a  departure  therefrom. 

As  was  said  by  an  able  judge  of  this  court  years  ago,  "It  is  bet- 
ter that  the  law  should  remain  permanent  so  far  as  judicial  action 
is  concerned,  although  settled  originally  upon  doubtful  principles, 
than  that  it  should  be  subject  to  constant  fluctuations  according  to 
ihe  views  and  opinions  which  might  be  entertained  by  the  court  as 
constituted,  at  the  time  the  same  question  might  at  some  subsequent 
time  arise*'' 

Regarding  this  question  as  virtually  settled  by  previous  opinions 
of  this  court,  and  the  judgment  of  the  court  below  conforming  to 
them,  flie  same  nrast  be  affirmed. 

Joe  E.  Hays,  for  appellants. 

Vcm  Winkle,  for  appellees. 
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F.  H.  Kean's  Adm'x  V.  Wilus  Dehoney's  Adm^r. 

Contracts— Guaranty — Consideration. 

Where,  since  the  eAsignment  of  a  note,  the  assignor  and  his  surety, 
without  additional  consideration,  undertook,  by  a  written  agreement, 
to  make  good  the  collection  of  a  note,  the  obligors  can  not  be  held 
responsible  on  such  undertaking. 

APPEAL  FROM  SCOTT  CIRCUIT  COURT. 

December  26,  1872. 

Opinion  by  Judge  Peters  : 

Prior  to  the  7th  of  July,  1869,  F.  J.  Dehoney  had  sold  and  as- 
signed a  note  for  some  $1,400  on  one  Clark  to  F.  H.  Kean,  appel- 
lant's intestate,  for  a  valuable  consideration,  and  on  the  day  above 
named,  said  F.  J.  Dehoney,  with  Willis  Dehoney  as  his  surety,  exe- 
cuted an  obligation  to  said  Kean,  reciting  the  facts  in  relation  to 
the  assignment  of  the  note,  and  that  Kean  had  instituted  suit  on 
the  same  in  the  Scott  Circuit  Court  against  Clark  to  recover  the 
amount,  and  to  enforce  an  alleged  lien  on  a  tract  of  land  in  Scott 
county  conveyed  by  said  F.  J.  Dehoney  to  Clark — ^that  Clark  was  de- 
fending said  suit,  clainiing  that  a  prior  lien  existed  on  said  land,  or 
a  part  thereof,  in  favor  of  W.  E.  Featherston.  Therefore  the  said 
F.  J.  Dehoney  (and  Willis  Dehoney  as  his  surety),  bound  them- 
selves to  make  good  the  collection  of  said  demand  and  to  pay  to 
Kean  any  amount  he  shall  fail  to  make  by  the  judgment  he  might 
recover  in  said  suit  against  said  Clark — ^that  is  to  say,  if  F.  J. 
Dehoney  did  not  remove  said  Featherston's  lien  on  the  land  so  as 
to  enable  Kean  to  collect  his  money,  said  F.  J.  Dehoney  and  Willis 
Dehoney  bound  themselves  to  make  good  any  deficit  in  said  collec- 
tion. 

It  does  not  appear  that  the  writing  executed  by  the  two  De- 
honeys  guaranteeing  the  payment  of  the  note  previously  assigned 
by  F.  J.  Dehoney  to  the  intestate  Kean  was  upon  any  considera- 
tion of  advantage  to  the  guarantors,  or  either  of  themi,  or  loss  or 
inconvenience  or  delay  in  his  legal  remedy  to  the  obligee  Kean. 

The  note  on  Qark  had  been  assigned  to  him  by  F.  J.  Dehoney 
previous  to  the  execution  of  the  writing,  and  he  has  his  recourse  on 
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his  assignor  in  case  he  failed  to  make  the  debt  of  the  obligor  with 
which  he  seems  to  have  been  satisfied  when  he  contracted  for  the 
note ;  so  that  as  to  the  principal  in  the  obligation  there  seems  to  be 
no  consideration  for  the  subsequent  guaranty,  and  certainly  there 
was  none  as  to  Willis  Dehoney,  who  executed  it  as  mere  surety, 
not  connected  in  any  way  with  the  original  transaction. 

As  no  additional  or  new  consideration  has  been  shown  since  the 
assignment  of  the  note  for  the  execution  of  the  writing,  the  obligors 
can  not  be  made  responsible.  Chitty  on  G>ntracts,  52.  Smith  v. 
Glass,  manuscript  Opinion  Winter  term  1853-54. 

Wherefore  the  judgment  is  afRrmed, 

Rodnum,  for  appellant, 

Darnby,  for  appellee* 


John  Moss  and  Wife  v.  Geo.  H.  Pendleton  and  Others. 

Railroads— Killing  Animals— Liability. 

A  railroad  company  was  not  held  liable  (for  the  killing  of  a  horse 
by  its  train  on  the  28th  of  July,  1869,  by  the  careless  and  negligent 
running  of  the  train,  since  at  that  time  there  was  no  statutory 
liability  for  such  act,  and  such  liability  did  not  exist  at  common  law. 

APPEAL  FROM  KENTON  CIRCUIT  COURT. 

December  26,  1872. 

Opinion  by  Judge  Lindsay  : 

The  averment  upon  which  appellants  seek  to  recover  the  value  of 
the  horse  alleged  to  have  been  killed,  is  that  the  appellees  "by  their 
agents  and  servants,  engineers  and  conductors,  carelessly  and  negli- 
gently running  a  train  of  cars  along,  and  upon  the  track  of  said 
road,  in  said  county  of  Kenton,  ran  against  and  over  and  killed  un- 
hwfully  and  wrongfully  one  black  gelding  horse  about  nine  years 
old  and  of  the  value  of  $110. 

At  common  law  the  appellees  were  not  liable  for  injuries  to  stock 
straying  upon  their  track,  inflicted  by  their  trains,  unless  such  in- 
juries were  the  result  of  the  willful  negligence  or  reckless  conduct  of 
those  in  charge  of  the  train.  LauisTnlle  and  Frankfort  R.  Co,  v.  Bal- 
lard, 2  Metcalfe  183 ;  O'Bannon  v.  L,  C.  &  L.  R,  Co.,  8  Bush  348. 

11 
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By  an  act  approved  December  7,  1869,  railroad  companies  were 
made  liable  for  such  injuries  when  they  should  result  from  negli- 
gence or  carelessness.    Session  Acts  1869-70,  page  1. 

Appellants  allege  that  their  horse  was  killed  on  the  28th  of  July, 
1869,  four  months  before  the  passage  of  this  act.  Their  petition, 
therefore,  presented  no  cause  of  action;  for  this  reason  it  is  not 
necessary  that  other  questions  discussed  by  counsel  should  be  con- 
sidered. 


Judgment  affirmed, 

C,  H.  Moor,  for  appellants, 

Benton,  for  appellees. 


Benjamin  Goodin  v.  Sellers  &  Tate. 

Execution— Nullifying  Settlement  on  Ground  of  Mistake. 

Where  a  note  has  been  executed  in  settlement  of  an  execution, 
and  the  execution  has  been  "satisfied"  by  order  of  the  Judgment 
plaintiff,  the  Judgment  plaintiff  can  not  nullify  the  settlement  and 
have  a  new  execution  issued  on  the  ground  of  mistake  in  the  amount 
due,  without  first  vacating  the  sheriff's  return  and  canceling  the  note 
given  in  settlement. 

APPEAL.  FBOM  GAiRRAKD  CIRCUIT  COURT. 

December  26,  1872. 

Opinion  by  Judge  Hardin  : 

The  answer  of  the  appellees  admits  that  they  accepted  the  note 
of  $80,  dated  August  27,  1868,  for  the  supposed  balance  of  the  judg- 
ment enjoined,  and  the  note  expresses  that  it  was  given  for  a  "bal- 
ance on  settlement  of  execution,"  thereby  importing,  with  the  admis- 
sion of  the  answer,  that  an  execution  had  issued  on  the  judgment, 
which  was  satisfied  by  the  delivery  of  the  note;  and  this  is  fully 
proved  by  the  sheriff's  deposition  and  return  of  the  execution, 
brought  up  by  certiorari. 

The  answer,  however,  seeks  to  sustain  the  action  of  the  appellees 
in  treating  their  own  settlement  and  the  return  of  the  execution 
"satisfied"  by  their  own  order,  as  nullities,  and  in  suing  out  a  new 
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execution,  on  the  ground  that  they  made  a  mistake  and  did  not 
take  appellant's  note  for  enough  money.  If  this  was  so  it  did  ndt 
justify  the  issuance  of  the  execution,  without  the  judgment  of  the 
court  vacating  the  sheriff's  return,  and  cancelling  the  note  given  as 
the  result  of  the  settlement.  But  this  had  not  only  not  been  done, 
when  the  execution  was  sued  out  and  enjoined,  but  no  sufficient 
grounds  for  doing  so  are  either  alleged  or  proved  in  this  record. 

We  are  of  the  opinion  that  the  court  should  have  perpetuated 
the  injunction  and  dismissed  the  appellees'  cross-petition. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  for 

a  judgment  in  conformity  to  this  opinion. 
Bradley,  for  appellant. 
McKee,  Anderson,  for  appellees. 


Nancy  Kitchen  v.  Geo.  W.  Anderson,  etc 

Replevin — Question  for  Jury. 

The  issue  as  to  the  value  of  a  horse,  saddle  and  bridle  is  a  ques- 
tion for  the  Jury. 

APPDAL.  FROM  MONTGOMERY  CIRCUIT  COURT. 

December  27,  1872. 

Opinion  by  Judge  Peters  : 

The  issue  as  to  whether  Pence  was  a  bona  fide  housekeeper  with 
a  family,  and  as  such  entitled  to  the  mare  as  his  only  work  beast, 
could  not  be  raised  and  tried  in  this  action.  The  judgment  in  the 
case  of  Pence  against  Tipton,  etc.,  was  conclusive  on  that  ques- 
tion. 

The  only  legitimate  issue  presented  by  the  answer  was  as  to  the 
value  of  the  mare,  saddle,  blanket  and  bridle,  and  that  it  was  the 
peculiar  province  of  the  jury  to  try,  and  to  that  issue  they  responded. 

The  defense  was  a  purely  legal  one,  and  the  court  below  did  right 
in  refusing  to  transfer  it  to  equity. 


164  Kentucky  Opinions. 


Opinion  of  the  Court. 


No  error  is  perceived  in  the  instruction  and  the  verdict  is  sus- 
tained by  the  evidence. 


Wherefore  the  judgment  is  cdHrmed. 
W.  H.  Holt,  for  appellant. 
Turner  &  French,  for  appellees. 


G.  W.  Harrington  v.  R.  Stevens  et  al. 

Frauds,  Statute  of — ^Agreement  Affecting  Real  Estate. 

Where  two  persons  as  partners  engaged  in  the  erection  of  a  house, 
and  one  desiring  to  withdraw  from  the  undertaking  after  partly 
finishing  the  house,  having  surrendered  his  rights  in  the  property 
to  his  partner  on  certain  conditions,  with  the  understanding  that 
the  title  to  the  property  should  be  conveyed  to  his  partner,  the  con- 
tract was  within  the  statute  of  frauds  and  can  not  be  enforced. 

APPEiAL  FROM  PENDIjBTON  CIROUIT  COURT. 

December  27,  1872. 

Opinion  by  Judge  Hardin  : 

Whether  there  was  a  valid  and  enforceable  contract  between  Har- 
rington and  January,  is  the  only  important  question  to  be  determined 
in  this  case. 

It  appears  that  Harrington,  after  taking  possession  of  the  lot 
and  commencing  to  build  the  house  and  make  other  improvements 
upon  it,  gave  it  up  to  his  partner,  January,  who  partly  finished  the 
house  and  made  other  improvements  at  his  own  expense,  and  that 
Harrington  repeatedly  declared  in  conversation  in  effect,  that  be- 
ing unable  to  complete  the  house  and  keep  it,  he  had  let  January 
take  it  off  his  hands,  who  was  to  pay  his  three  notes  for  purchase 
money  and  aid  him  with  lumber  for  fitting  up  another  house  to  live 
in;  but  there  is  no  evidence  that  this  arrangement  was  expressed 
in  writing;  and  the  circuit  court,  it  seems,  only  regarded  the  proof 
as  sufficient  to  show  a  parol  agreement  that  January  should,  on 
paying  off  the  notes  to  Stevens  &  Co.,  have  the  title  conveyed  to 
him,  and  this  was  construed  by  the  court  as  not  within  the  statute 
of  frauds  for  the  reason  that  it  provided  for  a  conveyance  by  the 
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original  vendors,  or  holders  of  the  title,  to  January,  and  did  not  im- 
port an  agreement  on  the  part  of  Harrington  to  convey. 

The  decision  can  not  be  sustained.  Waiving  the  objection  taken 
as  to  the  competency  of  the  evidence,  it  certainly  proves  only  a 
verbal  omtract,  and  whether  that  was  meant  or  intended  as  a  sale  by 
Harrington  to  January,  and  an  obligation  on  the  part  of  Harrington 
to  get  and  convey  the  title,  or  that  he  would  provide  or  permit  the 
holders  of  it  to  make  the  deed  directly  to  January,  it  was  neverthe- 
less substantially  a  contract  for  the  sale  and  conveyance  of  land, 
which,  not  being  in  writing,  could  not  be  enforced  as  against  Har- 
rington, and  it,  of  course,  imposed  no  obligation  on  the  holders  of 
the  legal  title. 

The  court  should  have  adjudged  relief  to  the  plaintiff,  as  it  did, 
but  should  also  have  rescinded  the  agreement  between  Harrington 
and  January  upon  such  equitable  terms  of  adjustment  as  were  usual 
in  such  cases. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  for 
a  judgment  in  conformity  to  this  opinion. 

Stez'enson  &  Myers,  for  appellant, 

Boyd,  for  appellees. 


John  S.  Brook,  etc.,  v,  S.  S.  Nix. 

Replevin— Pleading — Allegation  of  Conversion. 

An  allegation  in  a  petition  that  defendant  took  the  property  of 
plaintiff  and  carried  it  off  and  never  returned  it,  le  in  effect  an 
allegation  of  conversion. 

Trial — Replevin — ^Assessment  of  Damages. 

The  court  in  an  action  of  replevin  may  assess  damages  or  adjudge 
the  value  of  the  property  taken,  where  a  Jury  has  been  waived. 

APPEAL  FROM  CALLOWAY  CIRCUIT  COURT. 

December  28,  1872. 

Opinion  by  Judge  Peters  : 

Appellant's  first  objection  to  the  judgment  is  that  the  court  belov^ 
allowed  appellee  to  recover  the  value  of  the  property,  when  he  only 
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sought  damages  for  the  taking,  without  an  allegation  of  a  conver- 
sion. This  position,  we  apprehend,  can  not  be  maintained,  for  the 
allegation  in  the  original  petition  is  that  he  took  the  property  of 
appellee,  carried  it  off,  and  never  returned  it,  which  is  in  effect  an 
all^[ation  of  conversion,  and  that  is  the  construction  of  the  language 
of  the  petition  put  on  it  by  appellant  Brooks  himself  in  his  answer 
to  the  second  petition  of  appellee. 

The  second  objection  is  that  as  appellee  sought  the  value  of  the 
property  taken  from  him  there  should  have  been  a  jury  to  assess 
the  value;  the  law  does  not  require  that  to  be  done  in  an  action' 
ordinarily ;  even  the  153d  section  of  the  Civil  Code  provides  the  alle- 
gations of  value,  or  amount  of  damages  can  not  be  taken  as  true 
without  evidence,  although  the  defendant  may  fail  to  answer  thereto, 
or  to  controvert  the  same ;  but  there  must  be  evidence  introduced  on 
the  trial,  of  value  or  amount  of  damages  sustained. 

The  court,  however,  in  an  action  ordinarily  may  assess  the  dam- 
ages or  adjudge  the  value  where  a  jury  is  waived,  proof  having 
been  introduced  conducing  to  show  value,  or  the  amount  of  dam- 
ages sustained,  as  was  done  here.  These  actions  were  transferred 
to  equity  and  consolidated  on  motion  of  appellant,  and  it  was  the 
province  of  the  chancellor  to  determine  the  value  of  the  property 
from  the  evidence  which  appellee  sought  to  recover. 

It  would  have  been  more  regular  for  the  court  to  have  ordered  a 
sale  of  the  horse  left  by  Purdon  with  appellant  if  he  had  shown  he 
still  had  the  horse;  but  he  in  his  answer  admitted  the  horse  to  be 
worth  $125,  the  price  with  which  he  was  charged  in  the  judgment, 
and  it  is  not  alleged  nor  proved  that  Brooks  had  the  horse  when 
the  judgment  was  rendered,  and  it  is  not  for  him  to  complain  that 
he  was  charged  with  the  value  which  he  himself  fixed,  and  admitted 
was  a  just  valuation. 

The  evidence  does  not  satisfy  us  that  the  demands  claimed  by 
appellant  against  Purdon  and  disallowed  were  just  and  that  the 
court  below  erred  in  rejecting  them;  there  is  no  personal  judgment 
against  Purdon. 

Perceiving  no  error  in  the  judgment  prejudicial  to  appellants, 
the  same  is  affirmed. 


James,  for  appellants. 

W.  /.  Stubblefield,  for  appellee. 
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T.  L.  Hathaway  v.  W.  C.  Morris,  etc. 

Bills  and  Notes — Possettion — Evidence  of  Ownership. 

The  possession  of  a  bill  of  excbange  is  prima  facie  evidence  of 
ownership  of  the  bill,  and,  having  been  a  part  of  the  petition,  no 
other  evidence  of  ownership  is  necessary,  but  in  the  absence  of  other 
evidence  of  title  the  payee  or  his  legal  representative  should  be  made 
to  appear  to  the  action. 

Bills  and  Notes— Bill  of  Exchange— Legal  Title. 

Where  a  bill  of  exchange  was  not  indorsed  by  the  deceased's 
payee,  the  legal  title  was  not  in  the  holder  of  the  bill,  but  in  the 
legal  representative  of  the  payee,  who  was  a  necessary  party  to  an 
action  by  the  holder. 

APPEAL.  FROM  MONTGOMERY  CIRCUIT  COURT. 

December  28,  1872. 

Opinion  by  Judge  Peters  : 

Appellees  brought  this  action  in  the  court  below,  and  allege  in 
their  petition  that  appellant  by  his  bill  dated  March  15,  1865,  which 
they  filed  with  their  petition,  promised  to  pay  to  the  order  of  E.  M. 
Bruce  thirty  pounds  (£30)  ten  days  next  thereafter;  that  said 
bill  was  addressed  to  one  David  Hathaway  at  Mt.  Sterling,  Ky., 
who  never  accepted  the  same ;  and  that  defendant  had  no  funds  in 
the  hands  of  said  David  Hathaway,  when  he  drew  said  bill,  and 
knew  at  the  time  he  had  none ;  that  said  money  was  loaned  to  said 
defendant  at  a  gold  valuation,  and  to  enable  him  to  purchase  cloth- 
ing, etc.,  as  shown  by  an  endorsement  on  said  bill ;  that  said  E.  M. 
Bruce  is  dead,  and  plaintiff,  Sallie  E.,  was  left  his  widow,  and  said 
bill  was  transferred  to  her  in  the  distribution  of  said  E.  M.  Bruce's 
estate,  and  belonged  to  her ;  that  she  subsequently  intermarried  with 
plaintiff,  W.  G.  Morris,  and  that  plaintiffs  are  now  the  holders 
and  owners  of  said  bill;  that  a  pound  sterling  (i)  at  the  time  of 
the  making  of  said  bill  was,  and  is  still  worth  the  sum  of  $4.88  in 
gold  and  so  plaintiffs  say  defendant  is  indebted  to  them  as  above 
stated,  and  that  no  part  of  said  debt  has  ever  been  paid. 

To  the  petition  the  defendants  demurred  on  two  grounds ;  First, 
that  the  proper  parties  are  not  made ;  Second,  that  the  title  to  the 
bill  appears  on  its  face  to  be  in  J.  K  Withers  and  R.  M.  Bruce. 
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From  a  bill  of  exceptions  copied  with  transcript  it  appears  that 
when  the  demurrer  was  filed,  there  was  an  endorsement  of  the  bill 
sued  on  to  H.  C.  Bruce  and  J.  K  Withers,  and  before  the  demurrer 
was  disposed  of,  the  court  permitted  the  plaintiffs  to  erase  the  en- 
dorsement to  Bruce  and  Withers,  to  which  the  defendant  excepted. 
And  the  court  then  overruled  his  denuurrer,  and  he,  declining  to 
answer  further,  the  case  was  by  agreement  submitted  to  the  court, 
and  on  proof  heard  judgment  was  rendered  for  the  plaintiffs  below, 
and  the  defendants  have  appealed  to  this  court. 

Appellees  as  holders  of  the  bill  might  maintain  an  action  against 
the  drawer  although  they  were  not  the  payees  therein.  The  pos- 
session of  it  by  them  was  prima  facie  evidence  of  ownership,  and 
having  produced  and  made  it  part  of  their  petition,  no  other  evi- 
dence of  ownership  was  necessary;  but  that  of  itself  only  fur- 
nished evidence  of  an  equitable  title  in  the  holders,  and  in  the  ab- 
sence of  other  evidence  of  title  it  would  have  been  necessary  to 
have  made  the  personal  representative  of  the  payee  of  the  bill  a 
party  to  the  action. 

But  it  is  expressly  alleged  in  the  petition  that  the  bill  was  trans- 
ferred to  Mrs.  Morris  as  a  part  of  her  distributable  share  of  her 
late  husband's  estate,  who  was  the  payee  thereon. 

A  promissory  note  may  be  assigned,  or  transferred,  by  a  writing 
separate  from  the  note;  while  an  averment  in  a  petition  by  the 
plaintiff,  not  the  payee  of  the  note  that  it  had  been  transferred  to 
him  might  imply  that  it  had  been  assigned  to  him  by  the  obligee 
on  a  separate  piece  of  paper.  As  to  bills  of  exchange  the  rule  is  dif- 
ferent and  invested  him  with  the  legal  title ;  these  can  be  transferred 
only  by  endorsement,  which  ex  vi  lermeni  means  an  assignment  on 
the  back  of  the  instrument  Instone  v,  Williarn^,  etc,  8  Bibb.  83. 
As  the  bill  sued  on  is  not  endorsed  by  the  personal  representative 
of  the  original  payee  the  legal  title  was  not  in  appellees  but  in  E. 
M.  Bruce's  personal  representative,  who  was  a  necessary  party  to 
the  action,  and  on  that  account  the  demurrer  to  the  petition  should 
have  been  sustained.    Gill  v.  Johnson's  Adm'r,  1  Met.  649. 

The  court  below  did  not  err  in  permitting  the  plaintiffs,  as  holders 
of  the  bill,  to  strike  out  the  endorsement  of  the  bill  to  Bruce  & 
Withers,  as  it  does  not  appear  that  appellant  was  prejudiced  thereby. 

It  is  expressly  averred  in  the  petition  that  the  drawer  of  the  bill 
had  no  funds  in  the  hands  of  the  drawer,  and  no  proof  of  protest 
and  notice  thereof  was  necessary. 
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But  for  the  error  indicated  the  judgment  must  be  reversed  and 
the  cause  is  remanded  for  a  new  trial  and  for  further  proceedings 
consistent  herewith. 

Tenney  &  Summers,  Turner,  for  appellant. 

Apperson  &  Reid,  for  appellees. 


H.  C.  Melone  v,  J.  F.  McDowell. 

Sheriffs  and  Constables — Action  on  Sheriff's  Bond — Pieading. 

In  an  action  on  a  sheriff's  bond  for  damages  for  negligence  off 
the  sheriff  in  serving  an  attachment  isummons,  the  plaintiff  should 
state  that  the  principal  defendant  was  at  the  time  insolvent,  and 
that  by  reason  of  such  failure  to  serve  the  summons  the  insolvent 
defendant  collected  the  debt  sought  to  be  attached,  and  that  the  debt 
was  lost  to  plaintiff  because  of  the  negligence  of  the  sheriff  in 
serving  the  summons 

APPEAL  FROM  SHEL.BY  CIRCUIT  COURT. 

December  29,  1872. 

Opinion  by  Judge  Peters  : 

Although  Dobyns  may  have  been  insolvent  on  the  14th  of  No- 
vember, 1870,  and  even  after  the  18th  of  November  of  that  year, 
and  no  part  of  the  debt  then  owing  by  him  to  appellee  had  been 
paid,  still,  as  this  action  was  not  brought  for  more  than  one  year 
after  the  failure  of  appellant  to  execute  the  summons  and  order  of 
attachment  on  Campbell,  Dobyns  may  have  in  the  meantime  become 
solvent,  or  for  anything  that  is  averred  in  the  petition  he  may 
have  been  paid  the  debt  to  him.  To  make  out  a  cause  of  action 
appellee  should  have  averred  that  said  debt  was  still  owing  by 
Dobyns  to  him  and  unpaid,  and  that  by  the  failure  of  appellee  to  exe- 
cute the  summons  and  attachment  he  had  failed  to  make  the  $152 
of  his  debt,  the  amount  Campbell  owed  Dobyns.  The  statement, 
that  by  the  failure  and  refusal  of  appellant  to  discharge  his  duty, 
he  damaged  the  plaintiff  in  the  sum  of  $152  is  not  sufficient — ^that 
is  a  mere  conclusion  of  the  pleader.  He  should  have  stated  if  the 
fact  was  so,  that  Dobyns  was  then  insolvent;  that  his  debt  was 
unpaid,  and  by  the  failure  of  appellant  to  execute  the  summons  and 
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attachment  on  Campbell,  Dobyns  collected  $152,  the  amount  Camp" 
bell  owed  him,  and  by  reason  of  Dobyns's  continued  insolvency  he 
had  lost  said  sum. 

Without  an  allegation  of  the  non-payment  of  the  money  by  Dob- 
3ms  to  appellee  proof  of  the  fact  would  not  avail  him. 

The  allegation,  as  made  in  the  petition  and  heretofore  quoted, 
would  at  most  entitle  appellee  to  nominal  damages  only. 

Nor  does  the  answer  cure  the  defect  in  the  petition ;  there  is  no 
admission  therein  contained,  either  direct  or  inferential,  that  Dob- 
)ms  owed  the  debt  to  appellee,  when  he  instituted  his  action. 

Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  to  award  a  new  trial,  and  for  further  proceedings 
consistent  with  this  opinion.  If  appellant  should  apply  within  proper 
time  for  permission  to  amend  his  petition  he  should  be  allowed  to 
do  so. 

Harwood,  for  appellant, 

L.  A,  Weakley,  for  appellee. 


J.  C.  Grigsby^s  Ex'r  V,  D.  P.  Ratecan. 

Maiiclout  Prosecution — Abuse  of  Leoal  Process — Pleading. 

In  an  action  for  abusing  the  legal  process  of  the  law  in  order  to 
legally  compel  a  party  to  do  a  collateral  thing,  such  as  to  give  up 
his  property,  or  to  take  his  property  under  color  of  legal  process.  It 
is  not  necessary  to  allege  and  prove  that  the  proceedings  under 
which  the  property  of  plaintifF  was  seized  had  been  terminated,  nor 
that  he  was  sued  without  probable  cause. 

Malicious  Prosecution — Abuse  of  Legal  Process. 

It  is  an  abuse  of  the  legal  process  of  the  law  to  have  goods  seized 
under  a  distress  warrant  for  rent  not  reserved  in  money. 

APPEAL  FROM  BULLITT  CIRCUIT  COURT. 

December  29,  1872. 

Opinion  by  Judge  Peters  : 

In  an  action  for  a  malicious  prosecution  the  plaintiff  must  show, 
in  order  to  maintain  the  action,  that  the  prosecution  is  at  an  end; 
but    where   the    action    (as    in    this    case)    is    for    abusing    the 
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process  of  the  law,  in  order  illegally  to  compel  a  party  to  do  a  col- 
lateral thing,  such  as  to  give  up  his  property,  or  to  take  his  prop- 
erty under  color  of  legal  process,  it  is  not  necessary  to  allege  and 
prove  that  the  proceedings  under  which  the  property  of  the  plain- 
tiflF  was  seized,  was  at  an  end,  nor  that  they  were  sued  without 
probable  cause.    2  Greenleaf  452. 

A  slight  examination  of  the  petition  in  this  case  is  quite  suffi- 
cient to  show  that  this  is  an  action  against  appellant  for  suing  out 
a  distress  warrant  against  appellee  and  thereby  causing  his  property 
to  be  taken,  when  according  to  the  facts  stated  in  the  warrant  he 
had  resorted  to  a  remedy  which  the  law  did  not  authorize  for  the 
rent  claimed  to  be  unpaid  as  charged  in  the  warrant  was  due  and 
payable  in  "work"  when  it  is  expressly  declared  by  the  statute 
that  rent  reserved  in  money  may  be  recovered  by  distress.  Sec.  1, 
Article  2,  Chapter  56,  2d  Vol.  R.,  page  92 ;  and  Sec.  4  of  said 
article  and  chapter  provides  how  a  landlord  whose  rent  is  reserved 
in  money  after  it  is  due  may  obtain  a  distress  warrant,  but  where 
it  is  not  reserved  in  money  the  remedy  is  by  an  action  in  contra- 
distinction to  distress.  It  was  therefore  an  abuse  of  the  process  of  the 
law  to  have  the  goods  of  appellant  seized  under  the  form  of  a  dis- 
tress warrant  for  rent  not  reserved  in  money. 

Nor  is  that  the  only  objection  to  the  proceedings.  The  term  of 
appellee  did  not  expire  till  March,  1871,  by  the  stipulations  of 
his  contract,  or  rather  he  had  the  whole  year  to  repair  the  fencing, 
and  the  warrant  was  sued  out  three  months  before  the  lease  ended. 

Upon  the  subject  of  the  instructions  it  is  sufficient  to  say  that 
after  a  careful  examination  of  all  of  them,  and  they  are  numerous, 
we  are  satisfied  that  those  which  were  given  by  the  court  presented 
the  law  quite  as  favorably  for  appellant  as  he  had  a  right  to  ask 
them. 

And,  perceiving  no  error  in  the  proceedings,  the  judgment  must 
be  affirmed. 

Lee  Rodman,  for  appellant. 

A.  H.  Field,  for  appellee. 
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C.  AsKiN,  ETC.,  V,  A.  P.  Orahood,  etc. 

Lost  Inttrumenta — Proof  of  Execution. 

Where  the  execution  of  a  lost  instrnment  is  denied,  its  execution 
must  be  proved,  or  proof  of  its  contents  is  admissible,  although  the 
petition  alleging  the  loss  of  the  instrument  is  verified. 

Specific  Performance— Pleading. 

A  petition  for  specific  performance  and  to  recover  poeeeasion  of 
certain  real  estate  was  held  not  to  state  a  cause  of  action. 

APPEAL  FROM  BRECKENiRIDGE  CIRCUIT  COURT. 

December  30,  1872. 

Opinion  by  Judge  Peters  : 

This  suit  in  equity  was  brought  by  appellees  against  Cortney 
Askins,  Columbus  Eskridge,  and  the  unknown  heirs  of  Samuel 
Hamilton  to  recover  the  possession  of  one  hundred  and  sixty  acres 
of  land  in  Breckenridge  county  from  Askins  and  Eskridge,  alleged 
to  be  wrongfully  in  their  possession,  and  to  coerce  the  legal  title 
from  the  unknown  heirs  of  Samuel  Hamilton. 

Tlie  court  below  adjudged  the  land  to  the  plaintiffs  in  that 
court,  awarded  them  a  writ  of  possession  and  as  against  the  un- 
known heirs  of  Samuel  Hamilton  adjudged  that  they  should  con- 
vey the  title  to  appellees,  Mrs.  Jane  Orahood  and  Mrs.  Rebecca 
Fruit,  and  that  appellees  recover  their  costs,  and  from  that  judg- 
ment Edward  DeHaven,  etc.,  have  appealed,  they  having  been 
made  defendants  to  the  suit. 

How  tf»t  juclgment  can  be  sustained  it  is  difficult  to  see.  Ap- 
pellees in  their  petition  allege  that  the  co-heirs  of  Samuel  Ham- 
ilton on  a  partition  of  800  acres  of  land,  part  of  a  larger  tract  pat- . 
ented  to  Houston,  conveyed  160  acres  out -of  said  800  acres  to  him, 
said  Samuel  Hamilton,  as  early  as  1814;  that  in  1815  or  1816  said 
Hamilton  sold  said  land  to  John  Wood  and  executed  to  him  a  bond 
for  a  conveyance;  that  he  died  in  1816  intestate  having  an  only 
child,  Agnes  Wood,  his  heir;  that  many  years  ago  she  married 
and  died,  leaving  said  Jane  Orahood  and  Rebecca  Fruit  her  only 
children  and  heirs  and  they  are  equitably  entitled  to  said  land  by 


C.  AsKiN  V.  A.  p.  Orahood.  173 


Opinion  of  the  Court. 


virtue  of  the  title  bond  executed  by  said  Hamilton  to  their  grand- 
father, John^  Wood ;  tha,t  said  bond  was  executed  for  a  valuable  con- 
sideration, all  of  which  had  long  since  been  paid;  and  that  said 
bond  has  been  lost  and  can  not  now  be  found. 

Appellants  controvert  in  their  answer  the  fact  that  Samuel  Ham- 
ilton had  any  title  to  said  land,  deny  that  he  ever  sold  any  land  to 
said  Wood,  and  deny  that  Wood  ever  had  such  bond,  or  that  any 
was  lost,  and  deny  every  material  allegation  of  the  petition;  they 
then  allege  that  the  land  they  claim  and  have  in  possession  is  their 
own,  that  they  claim  the  same  under  two  grants  from  the  common- 
wealth to  them;  dated  the  9th  day  of  April,  1858,  one  of  Lewis 
HafF  for  63  acres,  and  the  other  to  John  DeHaven,  Jr.,  for  73  acres. 
The  patents  are  filed  as  exhibits.  When  the  surveys  were  made  and 
the  patents  issued  no  one  was  in  the  actual  possession  of  the  land 
claiming  under  appellees  nor  had  been  for  many  years,  if  ever. 
Huff  may  have  been  in  possession  of  the  part  covered  by  the  patent 
to  him,  but  the  residue  was  unoccupied. 

If  it  be  conceded  that  the  verification  of  Fruit,  one  of  the  plain- 
tiffs below,  to  a  copy  of  the  petition,  in  which  it  is  stated  that  the 
bond  on  Hamilton  was  lost,  be  a  sufficient  affidavit  to  let  in  parol 
testimony,  still  where  the  execution  of  the  writing  was  denied,  as 
in  this  case,  it  was  necessary  to  prove  its  execution,  before  proof 
of  its  contents  was  admissible.  Tdton  Enibry  v.  Robert  Miller,  1 
Mar.  300 ;  Calverfs  Heirs  v.  Nichols'  Heirs,  8  B.  Mon.  264. 

Cooper,  the  only  witness  who  speaks  of  a  bond,  was  not  pres- 
ent, and  does  not  profess  to  know  anything  about  its  execution; 
he  proves  he  saw  a  bond  after  Wood's  death  in  the  possession  of 
his  widow  purporting  to  have  been  executed  by  Thomas  Hamilton 
as  agent  for  Samuel  Hamilton ;  but  he  does  not  profess  to  know  that 
Thomas  Hamilton  was  authorized  to  execute  the  bond,  nor  that  it 
was  even  signed  by  him),  does  not  know  how  many  acres  of  land  it 
bound  Hamilton  to  convey,  but  supposed  it  was  for  ISO  acres  from 
a  deed  he  had  in  his  possession ;  but  he  fails  to  tell  what  deed  that 
was,  and  makes  no  exhibition  of  it.  He  does  not  know  the  price 
agreed  to  be  paid  for  the  land  nor  whether  it  had  been  paid.  It 
appears  from  the  evidence  of  Cooper  that  he  lived  on  a  part  of  the 
800-acre  tract  claimed  by  Hamilton ;  was  a  neighbor  to  Wood  a^ 
the  time,  it  is  claimed,  he  purchased  the  land,  and  was  his  brother- 
in-law.  It  is  strange,  therefore,  that  he  never  saw  the  bond  in 
Wood's  lifetime,  and  knew  nothing  about  its  execution. 


174  Kentucky  Opinions. 


Opinion  of  the  Court. 


No  witness  proves  that  the  land  sued  for  is  the  same  land  in- 
cluded in  the  bond  set  up  by  appellees.  Cooper  says  he  supposes 
it  is  the  same  land,  but  says  he  does  not  know  the  boundaries  of 
either,  and  notwithstanding  this  uncertainty  there  is  no  survey  of 
the  land  and  the  judgment  rests  alone  on  the  conjectures  of  Cooper. 

The  possession  was  abandoned  by  the  Hamdltons  before  Wood 
entered.  His  widow  married  a  second  husband,  and  in  1834  or 
1835  she  and  her  husband  removed  from  the  land  to  Illinois, 
leaving  no  one  in  possession,  and  no  one  to  take  charge  of  it,  or  to 
rent  it  out  as  Cooper  proves ;  and  from  the  death  of  Wood  to  the 
commencement  of  this  suit  on  the  8th  of  February,  1868,  a  period 
of  over  fifty  years,  no  effort  was  ever  made  to  procure  the  legal 
title  from  Hamilton,  except  to  send  the  bond  to  Illinois  by  one 
Kelly ;  and  whether  he  ever  presented  it,  or  what  he  did  with  it, 
no  witness  speaks  to  give  any  information.  It  is  not  shown  that 
Kelly  is  dead,  and  if  living  he  might  have  produced  the  paper  or 
given  some  satisfactory  account  of  it. 

And  besides  appellees  failed  to  state  in  their  petition  that  the 
names  of  the  heirs  of  Samuel  Hamilton  were  unknown  to  them, 
and  to  make  affidavits  as  required  by  Sec.  90,  Civil  Code. 

For  the  errors  pointed  out  the  judgment  must  be  reversed  and 
the  cause  remanded  with  directions  to  dismiss  the  petition. 

/.  G,  HasTi^ll,  for  appellants. 

Kinchloe,  Eskridge,  for  appellees. 


J.  G.  Phillips  v.  W.  A.  Wathen. 

Attignmentt  for  Benefit  of  Creditors — Presumption. 

Wihere  a  debtor,  just  prior  to  making  an  assignment  for  the  benefit 
of  creditors,  drew  from  a  bank  a  large  sum  of  money  which  was  not 
turned  over  to  the  assignee,  and  was  never  accounted  for.  It  will  be 
presumed  that  the  debtor  is  still  enjoying  the  money. 

Attachment — Money  In  Hands  of  Receiver. 

Money  in  the  hands  of  a  receiver,  belonging  to  an  insc^vent  debtor^ 
is  subject  to  attachment  by  his  creditors. 

APPEAL  FROM  MARION  CIRCUIT  COURT. 

December  30,  1872. 
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Opinion  by  Judge  Pryor: 

This  court  in  the  case  of  Kennedy  v.  Aldridge  decided  that  the 
policy  of  securing  compensation  to  the  'public  agents  of  the  state 
should  not  be  extended  further  than  to  protect  from  attachment  or 
garnishment  the  fund  or  fees  belonging  to  the  public  officer  or  agent 
so  loi^  as  it  remained  in  the  custody* of  the  state,  or  that  of  the 
state  officials  whose  duty  it  is  to  pay  the  fees  to  the  party  entitled. 
In  that  case  Kennedy,  one  of  the  commissioners  of  Garrard  county 
for  listing  taxable  property,  haid  by  an  authorized  agent  withdrawn 
his  compensation  from  the  public  treasury,  and  whilst  in  the  hands 
of  the  agent  one  of  Kennedy's  creditors  attached  the  fund.    It  was 
held  that  the  claim  or  liability  against  the  state  by  the  officer  be 
discharged  by  the  payment  of  the  money  to  the  agent ;  that  it  was  lia- 
ble in  his  hands  for  the  payment  of  Kennedy's  debt.   In  the  present 
case  the  money  sought  to  be  subjected  by  the  appellant  was  in  the 
hands  of  Wood,  the  receiver  of  the  Marion  Circuit  Court.     The 
state  had  no  longer  any  control  over  or  any  interest  in  it,  and   we 
see  no  reason  why  it  is  not  liable  to  the  payment  of  appellee's  debts. 
The  testimony  in  the  case  shows  that  the  debt  for  which  the  judg- 
ment was  rendered  and  about  which  there  is  no  controversy  had  its 
inception  in  the  year  1861 ;  that  the  appellee   had   been    insolvent 
from  that  time  up  to  the  institution  of  the  suit.    He  made  an  assign- 
ment of  his  property  for  the  pa)mient  of  his  debts  in  the  year  1862, 
and  this  assignment  resulted  in  the  partial  payment  of  his  many 
liabilities.    Shortly  before  he  made  the  assignment  to  Berry,  viz.,  in 
September,  1861,  he  drew  from  the  bank  at  Lebanon  nearly  thirty- 
five  hundred  dollars  in  money.    He  also  converted  to  his  own  use, 
or  appropriated  for  his  own  purposes,  the  proceeds  of  a  large  quan- 
tity of  land,  the  property  of  the  firm  of  Miller  and  Wathen,  and 
must  have  had  at  that  timfe  several  thousand  dollars  in  money. 

No  part  of  this  money  seems  to  have  been  paid  over  to 
his  assignee.  Berry,  or  accounted  for  to  his  partner.  Miller,  and 
so  far  as  this  record  shows  he  has  not  attempted  in  any  way  to  ex- 
plain the  manner  in  which  he  has  disposed  of  it.  It  is  true  that  he 
says  he  drew  the  money  from  the  bank  at  a  time  when  it  was  sup- 
posed it  would  be  robbed  by  a  band  of  soldiers,  but  he  fails  to  show 
what  disposition  he  made  of  it,  after  he  took  it  from  the  bank. 
From  1861  to  the  institution  of  this  suit,  and  prior  thereto,  he  was 
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regarded  as  an  active  business  man,  and  was  occasionally,  since 
1861,  seen  with  lai^e  sunls  of  money  in  his  possession. 

It  is  true  that  appellant's  own  interest  shows  that  the  house  and 
lot  in  which  the  appellee  lives  was  purchased  by  them  for  the  bene- 
fit of  their  mother,  but  there  is  no  effort  in  this  action  to  subject  it 
to  the  payment  of  appellant's  debts,  and  the  purposes  of  the  inves- 
tigation in  regard  to  this  property  is  to  attempt  to  show  the  chan- 
cellor the  amount  in  which  this  large  amount  of  money  in  the  pos- 
session of  Wathen  was  disposed  of  by  him.  If  not  in  the  purchase 
of  the  house  and  lot,  and  the  appellant's  own  witnesses  swear  that 
it  was  not,  what  has  become  of  it?  A  satisfactory  response  to  this 
question  must  be  made  by  the  appellee.  He  is  presumed  to  know 
and  must  know  where  this  amount  of  money  is,  to  which,  if  not 
expended  by  him,  his  creditors  are  jointly  entitled.  Many  years 
have  elapsed  since  this  fraudulent  conduct  on  the  part  of  the  appellee 
took  place,  but  there  is  no  statutory  bar  placed  in  the  way  of  appel- 
lant's recovery,  and  if  pleaded  his  conduct  since  and  up  to  1869, 
when  this  attachment  was  obtained,  evidences  the  continued  ex- 
istence of  fraud  on  the  part  of  the  appellee  in  his  refusal  and  failure 
to  make  any  satisfactory  explanation  as  to  what  disposition  he  has 
made  of  many  thousand  dollars  shown  to  have  been  in  his  posses- 
sion in  the  years  1861  and  1862.  In  the  absence  of  such  proof  the 
presumption  to  be  indulged  is  that  he  is  now  enjoying  the  benefits 
resulting  from  the  use  of  this  money  to  which  his  creditors  are 
entitled. 

The  judgment  discharging  the  attachment  must  be  reversed  and 
the  cause  remanded  with  directions  to  sustain  the  attachment  and 
ordering  the  receiver,  Moore,  to  pay  the  fund  or  the  amount  in  his 
hands  to  which  appellee  is  entitled  to  the  payment  of  appellant's 
debt  and  for  further  proceedings  consistent  herewith. 

Russell  &  Averitt,  for  appellant. 

W.  /.  Lisle,  for  appellee. 
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James  Malone,  etc.,  v.  Fred  K.  Mark. 

Descent  and  Distribution — Recovery  of  Land  Conveyed. 

Where  a  husband,  with  the  conflent  of  his  wife,  conveys  her  in* 
heritance  with  a  covenant  of  warranty,  her  heira,  who  are  also  heirs 
of  the  husband,  can  not  recover  the  land  from  the  vendee  of  the 
husband,  such  heirs  having  received  a  greater  estate  from  their 
father. 

APPEAL  FROM  BUIXJTT  CIRCUIT  COURT. 

December  30,  1872. 

Opinion  by  Judge  Pryor: 

It  is  true  as  insisted  by  counsel  for  appellants  that  they  are  claim- 
ing the  land  in  controversy,  not  as  heirs  of  their  father,  but  as  heirs 
of  their  mother,  the  title  to  the  land  having  descended  to  them  from 
the  mother. 

The  manner  in  which  they  derive  title,  however,  does  not  affect 
the  issue  involved  in  this  case. 

If  the  land  had  been  conveyed  to  the  appellants  by  a  stranger  and 
the  father  had  prior  thereto  or  afterwards  conveyed  it  to  another 
with  a  clause  warranting  the  title,  his  heirs  would  have  been  liable 
to  the  extent  of  assets  received  by  them  from  him. 

The  power  of  attorney  executed  by  the  heirs  of  John  Myers  em- 
powered their  attorney  to  sell  all  their  right,  title  and  interest  they 
had  in  the  land  purchased  by  the  appellee  as  his  vendor.  It  recites 
that  the  grantees  executing  the  power,  including  James  Malone,  are 
the  heirs  of  John  Myers.  The  object  was  to  make  an  absolute  sale 
of  all  the  land,  and  the  deed  by  the  attorney  purports  to  pass  to  the 
purchasers  the  absolute  title.  If  Malone  was  now  being  in  a  contro- 
versy between  him  and  his  vendee  as  to  the  extent  of  the  interest 
conveyed  him  by  Malone's  attorney  under  the  power  before  referred 
to,  could  there  be  any  doubt  entertained  by  the  chancellor  upon 
that  question?  The  plain  intention  as  well  as  the  language  of  the 
power  was  to  authorize  the  agent  or  attorney  to  sell  the  absolute 
right  and  title  to  this  land  and  there  is  an  express  warranty  in  the 
deed  to  Stokes,  the  vendor  of  the  appellee,  by  which  Stokes  is  to 
hold  the  right  and  title  as  against  James  Malone  and  his  heirs. 

12 
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These  children,  the  appellants,  are  the  heirs  of  James  Malone  and 
according  to  the  proof  have  received  into  their  possession  by  devise 
from  their  father  a  large  and  valuable  estate. 

The  18th  section  of  the  Revised  Statutes,  page  229,  Chapter  80, 
provides :  "That  if  the  deed  of  the  grantor  warrants  the  estate  pur- 
porting to  be  conveyed  against  him  and  his  heirs,  and  any  estate, 
real  or  personal,  shall  descend  to  the  claimant,  or  come  to  him  by 
devise  or  distribution  from  the  grantor,  then  he  shall  be  barred  for 
the  value  of  the  estate  that  shall  so  descend  or  come  to  him  by  de- 
vise, descent  or  distribution." 

The  father,  having  warranted  the  title  as  against  himself  and  his 
heirs,  they  being  the  appallents,  and  the  latter  having  received  an 
estate  by  devise  from  him  exceeding  greatly  in  value  the  land  sought 
to  be  recovered,  are  thereby  precluded  from  maintaining  this  ac- 
tion, the  section  of  the  statute  referred  to  making  such  a  defense 
when  ascertained  by  the  proof  a  complete  bar  to  a  recovery.  The 
identical  question  made  in  this  case  has  heretofore  been  decided 
by  this  court  in  the  case  of  Lane  v.  Berry,  2  Duvall,  283. 

The  judgment  of  the  court  below  is  afHmied, 


A,  H.  Field,  for  appellants, 

Thompson,  W.  J.  McConathy,  for  appellee. 


M.  S.  Lane  v.  City  of  Louisville. 

Damages — Speculative — Pleading. 

Where  the  averments  of  a  petition  do  not  import  any  certain  and 
specific  complaint  that  plaintiff  sustained  any  damages  which  were 
natural  and  proximate  to  the  'breach  of  the  contract  complained  of, 
but  was  for  contingent  and  prospective  profits  or  speculative  dam- 
ages, recovery  can  not  be  had. 

APPEAL.  FROM  JEFFERSON  CliRCUIT  COURT. 

December  30,  1872. 

Opinion  by  Judge  Hardin  : 

Although  it  IS  alleged  in  the  petition  in  general  terms,  in  effect 
at  least,  that  the  appellant  was  subjected  to  loss  and  injury  by  the 
failure  of  the  appellee  to  obtain  the  right  of  way  and  make  other  pre- 
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liminary  arrangements  to  enable  the  appellant  to  proceed  to  execute 
his  contract,  and  it  may  be  inferred,  and  is  even  probable  from  the 
evidence  that  the  disappointment  was  injurious  to  him,  particularly 
as  the  contract  might  have  resulted  profitably  to  him,  if  he  could 
have  executed  it,  yet  the  averments  of  the  petition  do  not  import 
any  certain  and  specific  complaint,  nor  is  there  proof  of  any,  if 
made,  that  the  plaintiff  sustained  any  damage  which  was  natural 
and  proximate  to  the  breach  of  the  contract  by  the  appellee. 

There  is  no  allegation  or  proof  that  laborers  were  employed,  or 
that  stock,  implements,  or  other  means  were  provided,  or  that  any 
preparatory  expense  was  incurred  by  plaintiff  on  the  faith  of  the 
contract,  from  which  any  loss  was  devolved  on  him  by  the  non- 
compliance of  the  city  with  its  part  of  the  contract. 

The  claim,  as  presented,  was  therefore  simply  for  an  alleged  loss 
of  contingent  and  prospective  profits,  or  in  other  words,  specula- 
tive damages;  for  which,  it  is  well  settled,  by  the  authorities  re- 
ferred to  in  the  opinion  of  the  lower  court,  and  others  which  might 
be  cited,  an  action  can  not  be  maintained.  We  concur  in  that  opin- 
ion also,  that  the  plaintiff  was  not  entitled  to  a  recovery  of  even 
nominal  damages;  because  by  the  specifications  of  the  engineer, 
made  part  of  the  contract,  the  work  was  not  to  be  commenced  until 
after  the  right  of  way  should  be  obtained,  which  was  not  done,  and 
as  it  appears  the  city  was  unable  to  do;  and  as  suggested  in  the 
opinion  of  the  court,  these  facts  operated  to  discharge  both  parties 
from  the  contract. 

Wherefore  the  judgment  is  affirmed. 

Elliott,  James  Harlan,  for  appellant. 

T.  L.  Burnett,  for  appellee. 


Nicholas  Ochsner  v.  Commonwealth. 

Intoxicating  Liquors — Saie  to  IMinor — Proof. 

In  a  prosecution  for  unlawful  sale  of  intoxicating  liquor,  accused 
can  not  prove  facts  tending  to  show  that  he  had  reason  to  believe 
the  minor  to  be  oyer  21  years  of  age. 

APPEAL  FROM  KENTON  CIRCUIT  CX)URT. 

Deoember  30,  \872. 
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Opinion  by  Judge  Lindsay  : 

The  court  did  not  err  in  refusing  to  permit  appellant  to  prove 
facts  conducing  to  show  that  he  had  reason  to  believe  the  minor  to 
whom  the  liquor  was  sold  to  be  over  the  age  of  twenty-one  years. 
6  Bush  400.  Nor  was  it  error  to  overrule  the  motion  to  exclude 
the  testimony  of  the  father  as  to  the  age  of  the  minor.  If  such 
testimony  was  not  competent,  it  would  be  impossible  to  prove  the 
age  of  any  one. 

This  court  can  not  reverse  for  error  of  the  court  below  in  refus- 
ing to  sustain  a  demurrer  to  an  indictment  charging  a  person  with 
a  misdemeanor.  Sec.  349,  Crim.  Code.  It  is  unnecessary  there- 
fore to  criticise  the  indictment  in  this  case. 

Judgment  affirmed, 

Ellis,  for  appellant. 

Attorney  General,  for  appellee. 


J,  R.  B.  Parsons  v.  H.  C.  Gartrell's  Adm'r. 

Executors  and  Admlnistrators^Presentation  of  Claim — Waiver. 

Where  an  administrator,  when  a  claim  had  been  presented  to  him, 
declared  his  Intention  not  to  pay  It,  he  thereby  waived  any  right 
to  require  a  literal  compliance  by  the  claimant  with  the  statute,  and 
Invited  litigation  thereon,  and  can  not  complain  that  plaintiff  did  not 
duly  comply  with  the  statute  In  presenting  the  claim. 

APPEAL  FROM  BOYD  CIRCUIT  COURT. 
December  30.  1872. 

Opinion  by  Judge  Lindsay: 

The  object  of  the  statute  in  requiring"  an  account  against  the  estate 
of  a  deceased  person  to  be  verified  by  the  creditor  and  established 
by  proof,  and  payment  thereof  demanded  of  the  personal  representa- 
tive before  suit,  is  to  secure  to  such  representative  an  accredited 
voucher  and  to  save  the  expense  of  litigation. 

In  this  case  the  appellee  declined  even  to  examine  the  account 
when  presented,  and  avowed  her  intention  not  to  pay  it  under  any 
circumstances.     She  thereby  waived  any  right  to  require  a  literal 
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compliance  with  the  statute  and  invited  the  litigation,  which  she  is 
now  seeking  to  escape  upon  the  ground  that  appellant  failed  to  do 
that  which  was  wholly  unnecessary,  and  which  could  have  resulted 
in  no  practical  good  either  to  himself  or  to  the  appellee.  As  the 
statute  was  enacted  for  the  benefit  of  personal  representatives  to 
enable  them  to  protect  the  estates  committed  to  their  hands,  they 
have  the  power  as  between  themselves  and  the  creditors  of  these 
estates  to  consent  either  expressly  or  by  implication  that  suits 
against  them  may  be  commenced  and  prosecuted  without  complying 
with  its  terms. 

In  this  case  the  appellee  by  her  conduct  induced  the  appellant  to 
begin  his  suit  without  m?Jnng  proof  of  his  account  before  demand, 
and  she  must  be  held  to  have  consented  thereto. 

The  order  striking  appellant's  petition  from  the  docket  is  there- 
fore reversed. 

Upon  the  return  of  the  cause  the  rule  will  be  discharged  and 
appellee  required  to  answer. 

Pritchard,  for  appellant, 

Moore,  for  expellee. 


James  Phelps  v.  Jas.  N.  Nesbitt. 

Alteration  of  Instruments — Material  Al legation — Interest  Clause. 

The  changing  af  a  note  after  execution  and  delivery,  by  inserting 
in  the  body  thereof  the  words  "to  bear  interest  from  date,"  is  a 
material  alteration. 

Alteration  of  Instruments'— Change  to  Conform  to  Agreement. 

After  a  note  has  been  executed  and  delivered,  one  party  oan  not 
without  tiie  consent  of  the  other  change  the  note  to  conform  to  the 
contract  between  them. 

APPEAL  FROM  BATH  CIRCUIT  COURT. 

December  30,  1872. 

Opinion  by  Judge  Lindsay  : 

The  defense  relied  upon  by  appellee  is  that  the  note  sued  on  was 
materially  altered  after  its  execution  without  his  consent,  and  there- 
fore that  it  was  not  his  act  and  deed. 
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The  alleged  alteration  is  that  the  words  "to  bear  interest  from 
date,"  were  inserted  in  the  face  of  the  note. 

It  can  not  be  doubted  that  the  alteration,  if  made,  was  material, 
as  it  increased  the  liability  of  the  persons  to  the  extent  of  one  year's 
interest  upon  the  amount  of  the  note. 

It  is  not  necessary  that  we  should  review  the  testimony.  The  ver- 
dict is  not  palpably  wrong,  and  ought  not  to  be  disturbed  unless 
the  jury  were  misinstructed  as  to  the  law  of  the  case.  Instructions 
Nos.  2,  3,  4  and  5,  asked  for  by  appellant,  were  properly  refused 
for  the  reason  that  it  is  assumed  in  each  of  them  that  Daugherty 
and  appellant  had  the  right  after  Nesbitt  had  signed  the  note  to  so 
alter  it  as  to  make  it  conform  to  the  contract  between  them. 

This  is  not  the  law.  Nesbitt  is  bound  only  to  execute  his  own 
contract,  and  the  note  as  executed  by  him  is  the  best  evidence  as 
to  what  that  contract  was.  If  it  was  not  in  accordance  with  the 
agreement  between  appellant  and  Daugherty,  the  principal,  the 
former  had  the  option  to  refuse  to  advance  the  money  upon  it,  but 
had  not  the  right  even  with  the  principal's  consent,  to  change  it, 
and  thereby  bind  Nesbitt  by  a  contract  to  which  he  had  never  as- 
sented. Nor  does  this  case  come  within  the  rule,  that  sureties  are 
bound  to  the  payee  of  a  note,  although  it  is  delivered  by  the  prin- 
cipal without  obtaining  the  signatures  of  other  parties  as  sureties 
whose  signatures  he  agreed  to  procure.  The  defense  in  this  case 
is  that  the  note  was  complete  when  signed  by  Nesbitt.  Nothing 
was  to  be  done  except  to  deliver  it.  Daugherty  was  the  agent  of 
Nesbitt  for  this  and  for  no  other  purpose. 

For  the  reasons  indicated  Instructions  Nos.  8  and  9  were  properly 
modified. 

Instructions  Nos.  10  and  11,  given  at  the  instance  of  appellee, 
substantially  6mbody  the  law. 

Judgment  aflirmed. 


Reid  &  Stone,  for  appellant, 
Nesbitt,  for  appellee. 
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Red  River  Iron  Company  v.  J.  T.  Henderson. 

Bills  and  Notes — Set-off  by  Acceptor. 

The  acceptor  of  a  bill  of  exchange  can  not  set  ofl  against  It  In 
the  bands  of  an  Indorsee  claims  against  the  payee  <whlch  were  eub- 
siBtlng  at  the  time  of  acceptance. 

APPEAL.  FROM  ESTILL  CIRCUIT  COURT. 

December  30,  1872. 

Opinion  by  Judge  Lindsay  : 

The  two  papers  sued  on  are  bills  of  exchange. 

It  is  so  well  settled  that  the  acceptor  of  a  bill  of  exchange  can 
not  set  off  against  it,  in  the  hands  of  an  endorsee,  claims  against  the 
payee  subsisting  at  the  time  of  acceptance,  that  we  deem  it  unnec- 
essary to  cite  authorities  to  sustain  that  position.  Any  other  rule 
would  destroy  the  value  of  mercantile  paper. 

Judgment  affirmed. 

Lilly,  for  appellants, 

Riddell  &  Fluty,  for  appellee. 


G.  M.  Riley,  etc.,  v.  Louisville,  Lexington  and  Cincinnati 

Railroad  Co. 

Covenants— To  Pay  Rent  Runs  With  Land. 

A  coYenant  to  pay  rent  runs  with  the  land  and  Is  binding  on  one 
vho  assumes  possession  of  the  leased  promisee. 

Appeal— Judgment  on  Law  and  Facts. 

A  Judgment  of  the  oourt  on  the  law  and  the  facts  submitted  to  It 
is  as  binding  as  the  yerdlct  of  a  jury. 

Appeal— Reversal — Sufficiency  of  Evidence. 

A  judgment  of  the  trial  court,  which  Is  not  palpably  against  the 
weight  of  the  evidence,  will  not  be  disturbed  on  appeal. 

appeal  prom  KENTON  CIRCUIT  COURT. 

December  30,  1872. 
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Opinion  by  Judge  Lindsay  : 

There  was  no  privity  of  contract  between  the  appellants  as  as- 
signees of  the  lease  made  to  Wrede  and  others ;  hence  no  recovery 
can  be  had  in  this  action  upon  the  contract  itself.  The  appellee,  if 
bound  to  pay  the  stipulated  rent,  is  bound  because  of  priority  of 
estate.  The  covenant  to  pay  the  agreed  rent  is  a  covenant  that 
runs  with  the  lands,  and  attached  to  and  beccxnes  binding  upon  ap- 
pellee in  case  it  assumed  possession  of  the  leased  premises.  Pos- 
session is  the  foundation  of  assignee's  liability  to  the  lessor.  (Tay- 
lor  on  Landlord  and  Tenant,  Sections  444  and  449.)  This  doctrine 
has  been  recognized  by  the  court  in  the  case  of  Trabue  v,  Adams, 
8  Bush  74. 

The  facts  as  well  as  the  law  of  the  case  were  submitted  to  the 
court,  and  its  judgment  will  be  disturbed  for  no  less  reason  than 
would  authorize  the  setting  aside  of  a  verdict  of  a  jury. 

The  evidence  does  not  show  an  actual  possession  of  the  leased 
premises,  by  the  railroad  company,  and  it  is  doubtful  whether  or 
not  the  notice  to  Miller  to  surrender  to  Wrede,  as  tenant  of  the 
con^>any,  had  the  eflfect  of  putting  it  constructively  in  possession ; 
and  it  not  being  shown  that  Dudley  had  authority,  either  express  or 
implied,  to  give  such  notice  in  the  name  of  the  appellee,  it  may 
well  be  doubted  whether  constructive  possession  would  be  sufficient 
to  make  the  company  responsible  for  rent.  The  circuit  judge  held 
that  there  was  no  such  possession  upon  the  part  of  appellee  shown 
as  would  authorize  a  judgment  against  it  for  the  rents  in  arrears, 
and  his  finding  is  not  in  our  opinion  palpably  against  the  weight 
of  the  testimony.    His  judgment  must  therefore  be  afHrmed. 

Ellis,  for  appellants. 

Carlisle,  for  appellee. 


J.  B.  Robinson  &  Wife  v.  W.  B.  Caldwell  &  Wife. 

Procese — ^Amended  Petition. 

Where  an  amended  petition  is  filed,  claiming  two  Installmenta  of 
rent,  process  must  be  issued  on  the  amended  petition,  or  Judgment 
can  not  properly  be  rendered  tlierecm. 
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Municipal  Corporations — Judgment  for  Unpaid  Taxee — Proceeding. 

A  city  Is  not  entitled  to  judgment  for  unpaid  taxes  upon  a  mere 
statement  of  the  amount  claimed  to  be  due,  but  it  must  come  into 
court  by  petition  the  same  as  other  suitors. 

Pleading — ^Amendment — New  Cause  of  Action. 

A  court  will  not  permit  parties,  under  the  guise  of  amendment, 
to  set  up  new  causes  of  action  and  take  judgment  thereon  by  default 

without  process,  without  giving  defendants  an  opportunity  to  be 
heard. 

APPEAL.  FROM  LOUISVILLE  CHANCOBJRY  COURT. 

December  30,  1872. 

Opinion  by  Judge  Lindsay  : 

Th«re  should  have  been  process  on  the  amended  petition  filed 
October  16,  1871.  The  two  installments  of  rent  therein  alleged  to 
be  due  and  unpaid  constituted  new  and  distinct  causes  of  action, 
and  judgment  could  not  properly  be  rendered  for  them  until  an  op- 
portunity was  offered  appellants  to  make  defense. 

The  city  of  Louisville  was  not  entitled  to  judgment  for  unpaid 
taxes  upon  a  mere  statement  of  the  amount  claimed  to  be  due.  No 
matter  what  her  rights  may  be  in  regard  to  the  collection  of  taxes 
by  distraint  and  sale,  when  she  chooses  to  come  into  a  court  of 
chancery  to  invoke  its  aid  she  must  ccMne  like  other  suitors  with 
her  petition,  and  the  parties  against  whom  she  asks  relief  must  be 
brought  into  court  by  the  service  of  summons.  For  these  reasons 
the  judgment  in  favor  of  Caldwell  and  wife  is  reversed.  The 
cause  is  remanded  for  further  proper  proceedings. 

Elliott,  for  appellants. 

Arbegusty  for  appellees. 


RESPONSE   TO  PETITION   FOR  REHEARING. 

January  7,  1873. 

Opinion  by  Judge  Lindsay  : 

We  are  satisfied  that  a  very  slight  examination  of  the  authorities 
would  have  removed  from  the  view  of  the  learned  counsel  the  con- 
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viction  that  in  this  case  this  court  had  disregarded  either  Sec  159 
of  the  Civil  Code,  the  uniform  practice  of  the  Louisville  Chancery 
Court,  or  the  rulings  of  this  court  from  1808  to  the  present  time, 
or  the  ancient  rulings  of  the  English  chancery  courts. 

The  two  cases  of  Rutledge  v,  Vanmeter,  8  Bush  354,  and  Mcin- 
tosh V.  Beard,  6  B.  Monroe  141,  are  exactly  in  point,  and  sustain 
our  decision  in  this  case.  The  cases  cited  by  counsel  in  no  wise 
militate  against  these  decisions.  In  the  case  of  Adams  v.  Essex, 
1  Bibb  149,  the  defendant  answered,  and  the  question  was  whether 
or  not  the  suit  had  been  commenced  prematurely.  In  the  case  of 
Butler  V.  Butler,  4  Little  203,  the  same  question  was  involved,  and 
in  the  case  of  Outen  v,  Mitchell,  1  Bibb  360,  all  the  debts  due  and 
to  become  due  were  litigated  and  judgments  rendered  for  them  all 
to  be  enforced  by  execution  as  each  installment  should  by  the  terms 
of  the  contract  become  payable.  Whether  or  not  the  syllabus  of  the 
opinion  in  the  case  of  Ghiselen  v.  Sterrett  be  correct  we  have  no 
means  of  ascertaining,  but  it  is  certain  that  neither  the  Code  of 
Practice  nor  the  rules  of  equity  proceedings  authorize  parties  under 
the  guise  of  amendments  to  set  up  new  causes  of  action  and  take 
judgment  thereon  by  default  without. giving  the  defendants  an  op- 
portunity to  be  heard.  The  code  allows  amendments  in  furtherance 
of  justice,  and  not  to  enable  plaintiffs  to  obtain  advantage  over  de- 
fendants who  are  not  actually  in  court,  and  also  contemplate  making 
no  defense  to  the  causes  of  action  set  up  in  the  original  petition. 

The  petition  for  a  rehearing  is  overruled. 

Elliott,  for  appellants. 
Arbegust,  for  appellees. 


T.  T.  Park  v,  Govey  Mackobee. 

Slaves^Right  of  Action — ^Acceptance  of  Satisfaction. 

Where  one  party  to  a  sale  has  a  right  of  action,  against  the  other 
party,  which  had  become  perfect,  the  former  is  not  required  to  ac- 
cept in  satisfaction  of  such  right  satisfaction  offered  by  a  third 
party. 

APPEAL  FROM   CARTER  CIRCUIT   COURT. 

December  30,  1872. 
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Opinion  by  Judge  Lindsay  : 

The  evidence  of  the  witness  Pelfrey  to  the  effect  that  he  offered 
to  exchange  the  mare  which  appellant  received  from  appellee  for  the 
desired  horse  Was  irrelevant  and  ought  to  have  been  excluded  from 
the  consideration  of  the  jury.  Appellant's  right  of  action  against  ap- 
pellee, if  he  had  one,  had  become  perfect  long  before  this  offer  was 
made  and  he  was  under  no  obligation  to  accept  satisfaction  from 
Pelfrey  of  any  demand  or  right  of  action  plaintiff  may  have  had 
against  appellee.  The  second  instruction  given  for  appellee,  based  as 
it  is  upon  Pelfrey's  testimony,  is  erroneous  and  misleading.  For 
these  reasons  the  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial  upon  principles  not  inconsistent  with  this  opinion. 

,  for  appelUmi. 

,  for  appellee. 


J.  S.  Lee's  Administrator  v,  N.  T.  Hood,  etc. 

Execution — Notice  of  Purchaser — Negligence. 

Where  the  purchaser  of  land,  before  execution  eale,  had  actual 
notice  when  he  purchased  that  L.  had  some  claim  upon  the  land, 
and  the  proof  shows  that  L.'s  deed  to  the  land  was  of  record,  and 
that  the  land  was  In  the  actual  possession  of  one  claiming  under  Li., 
it  was  gross  negligence  in  the  purchaser  to  buy  without  inyestigat- 
ing  the  tiUe. 

APPEAL  FROM  BUTIJER  CIRCUIT  COURT. 

December  3,  1872. 

Opinion  by  Judge  Lindsay  : 

It  seems  to  this  court  that  the  case  of  McGhee  v.  Ellis  &  Brown- 
ing, 4  Littell  245,  is  conclusive  as  to  the  law.  of  this  case. 

It  is  neither  alleged  nor  proved  that  the  sheriff  levied  on  or  sold 
the  land  purchased  by  Hood  at  the  instance  or  suggestion  of  appel- 
lant. The  execution  creditor  pursued  his  legal  remedies,  without 
in  any  way  controlling  the  acts  of  the  sheriff. 

Appellee  was  a  voluntary  bidder  at  the  sheriff's  sale  with  notice 
that  Lee  had  some  kind  of  claim  upon  a  portion  of  the  tract  of  land, 
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and  the  proof  shows  that  his  deed  was  of  record  and  the  land  in  the 
actual  possession  of  a  person  claiming  under  him  at  the  time  of  the 
sale. 

Under  the  circumstances  it  was  gross  negligence  upon  the  part  of 
appellee  to  fail  to  investigate  the  title  offered  for  sale  by  the  sheriff. 
The  effect  of  the  execution  of  the  sale  bond  was  to  satisfy  appel- 
lant's common-law  judgment  to  the  amount  of  the  bid.  Appellant 
holds  the  bond  in  lieu  of  his  judgment  and  not  as  the  purchase  price 
of  the  land  that  he  neither  owned  nor  sold. 

If  appellee  does  not  get  the  land  he  purchased,  his  remedy  is 
against  the  execution  debtor,  whose  debt  he  has  paid,  or  bound  him- 
self to  pay.  It  is  not  sufficiently  charged  that  the  sheriff  failed  to 
have  the  land  appraised,  but  if  it  was,  the  debtor  is  not  complaining 
of  such  failure.  Judgment  reversed  and  cause  remanded  with  in- 
structions to  dismiss  appellee's  petition,  and  to  dissolve  their  injunc- 
tion. 


H.  T.  Clark,  for  appellant. 
Scott,  for  appellees. 


John  Jones  et  al.  v.  A.  M.  Hudson,  etc. 

Receivers — Diligence  in  Coiiecting  Debt. 

Wliere  a  receiver  is  appointed  and  directed  to  collect  a  certain 
debt,  It  its  his  duty  to  use  ordinary  diligence  to  collect  It. 


Receivers — Negligence— Liability. 

Where  a  receiver,  who  Is  directed  to  collect  the  amount  due  on 
certain  bonds,  by  his  negligence  released  the  surety  thereon,  he  is 
responsible  therefor. 

Receivers — Justification  of  Act — Burden  of  Proof. 

In  a  suit  against  a  receiver  by  heirs  for  loss  of  a  debt  beoanse 
of  the  negligence  of  the  receiver  to  have  an  execution  issued,  the 
burden  Is  on  the  receiver  to  show  facts  excusing  or  justifying  his 
action. 

Receivere— Liability  for  Loss  of  Debt. 

The  evidence  was  held  to  show  that  the  receiver  was  liable  for  the 
loss  of  a  debt  because  of  his  negligent  failure  to  have  an  execution 
issued. 
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Court  Commissioners — Findings  of  Facts. 

Where  a  receiver  was  appointed  and  directed  to  collect  certain 
debts  due  the  decedent'e  estate,  and  he  is  sued  because  of  his  neirU- 
gent  loss  of  the  debts  for  failure  to  have  execution  issued,  the  court 
commissioner  in  making  his  findings  of  the  facta  should  show  the 
sets  of  the  administrator  by  giving  the  amount  of  each  bill,  and  aa 
inventory  of  the  notes  and  accounts  that  came  to  his  hands,  ehowing 
which  were  solvent  and  which  insolvent,  the  amount  realized  by  the 
receiver,  the  amount  of  the  debts  paid  by  him,  and  the  balance  due 
the  heirs. 

Dfscent  and  Distribution — Liability  for  Overplus  Received. 

In  a  suit  by  heirs  against  a  receiver,  in  which  the  receiver  makes 
the  heirs  parties  to  the  cross-petition,  the  heirs  are  not  liable  to 
the  receiver  for  an  overplus  received  by  them,  unless  they  received 
it  trom.  the  receiver. 

Husband  and  Wife^Liabiilty  of  Wife  for  Money  Borrowed  by  Husband. 
A  wife  is  not  liable  for  money  borrowed  by  her  husband,  unless 
a  case  is  made  such  as  will  authorize  a  court  of  equity  to  subject 
her  estate  to  the  payment  of  the  husband's  debts. 

Pleading — Sufficiency  of  Petition  Wlien  Standing  Alone. 

A  petition  against  a  defendant  should  state  facts  authorizing  a 
recovery  If  sustained  by  the  proof,  regardless  of  the  statements  in 
another  petition  against  another  defendant. 

APPEAL  FROM  McI^BAN  CIRCUIT  COURT. 

December  3,  1872. 

Opinion  by  Judge  Pryor  : 

• 

After  the  appointment  of  Rowan  as  receiver  and  the  entry  of  the 
order  directing  him  to  collect  the  money  arising  from  the  sale  of 
the  negro,  etc.,  belonging  to  Jones,  it  was  his  duty  to  use  ordinary 
diligence  at  least  in  its  collection.  He  insists  that  the  heirs  of  Jones 
should  be  made  to  refund  the  money  paid  by  Hudson  upon  the  pur- 
chase by  the  latter  of  G.  G.  Jones'  land,  under  the  execution  against 
Marshall  and  others,  and  for  this  purpose  makes  his  answer  a  cross 
petition  against  the  heirs,  who  are  the  appellants  in  this  court. 

The  sale  bonds  taken  upon  the  sale  of  the  boy  Elijah  were  un- 
doubtedly good  at  the  time  of  their  execution,  and  if  Rowan  by 
his  laches  has  released  the  sureties  thereon,  he  ought  to  be  made 
responsible  to  the  h^irs.    Having  made  the  heirs  parties  to  his  cross- 
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petition  the  burden  of  proof  was  on  him  to  show  why  it  was  he  failed 
to  issue  an  execution  to  the  county  of  Whittaker's  residence.  If 
Whittaker  was  dead  at  the  time  the  bonds  matured  he  must  show 
it,  or  give  some  valid  reason  that  would  relieve  him  from  respon- 
sibility by  reason  of  this  loss  to  the  appellants.  It  seems  that  G.  G. 
Jones,  whose  land  had  been  sold,  was  an  infant  at  the  time  he 
became  liable  as  Marshall's  security,  and  although  the  proof  con- 
duces to  show  that  Rowan  was  ignorant  of  that  fact,  still  it  affords 
no  excuse  for  his  failure  to  make  the  money  out  of  the  other  sure- 
ties, when  he  had  neglected  to  issue  an  execution  on  the  last  sale 
bond  until  nearly  a  year  after  its  maturity,  and  unless  Whittaker 
was  dead  there  is  no  reason  why,  during  this  period,  he  could  not 
have  made  the  recovery  out  of  him.  The  proof  on  this  subject  is 
unsatisfactory  and  certainly  not  such  as  to  release  Rowan  from  his 
liability  to  the  appellants. 

Rowan  also  fails  to  answer  the  cross-petition  of  the  appellants  in 
which  they  allege  specifically  the  collection  by  him  of  various  claims 
as  administrator  of  James  Jones,  for  which  he  has  failed  to  account, 
amounting  to  nearly  eight  thousand  dollars.  The  order  of  court 
made  on  the  11th  of  January,  1870,  confirming  the  commissioners' 
report  and  by  which  the  heirs  of  Jones  are  made  to  say  that  they 
have  been  satisfied  by  the  administrator,  was  certainly  a  mistake, 
or  intended  to  apply  only  to  the  settlement  as  practically  made,  as 
the  very  same  order  notes  the  filing. of  the  cross-petition  of  the  ap- 
pellant in  which  they  charge  the  failure  of  Rowan  as  administrator 
to  account  for  various  items  made  up  of  notes  and  accounts  due 
his  intestate  and  specially  designated,  and  to  which  no*  response 
whatever  is  made. 

Nor  is  there  anything  in  the  record  showing  that  the  heirs  of 

Jones  ever  received  the  money  collected  from  Hudson,  except 

partial  amounts  for  which  receipts  were  executed.  The  com- 
missioners' report  is  indefinite  and  unsatisfactory  in  every  particu- 
lar. The  commissioner  should  state  the  acts  of  the  administrator 
by  first  giving  the  amount  of  each  bill,  then  an  inventory  of  the 
notes  and  accounts  that  went  into  his  hands,  reporting  each  as  were 
solvent  and  insolvent,  the  amount  realized  by  the  receiver  from  the 
sale  of  the  negro  and  all  other  sources,  the  amount  of  debts  paid 
by  him,  and  the  balance  due  the  heirs,  if  anything,  and  for  this 
balance  the  administrator  must  produce  receipts,  or  show  by  proof 
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that  he  has  accounted  for  them  to  the  heirs  of  Jones.  He  certainly 
collected  niore  money  from  Hudson  than  was  due  on  the  sale  bonds. 
In  April,  1865,  there  was  only  one  on  the  sale  bonds,  includ- 
ing ail  costs,  about  $375.  Yet  the  administrator  collected  from 
the  proceeds  of  the  sale  of  Jones'  land  $496.12.  If  there 
is  a  mistake  as  to  the  amount,  and  there  certainly  is,  as 
the  record  now  shows,  and  Rowan  obtained  more  money 
than  the  sale  bonds  called  for,  the  heirs  are  not  compelled  to  refund 
this  overpayment  unless  it  appears  that  they  received  it  from  Rowan. 
It  was  also  erroneous  to  render  a  personal  judgment  against  the 
married  woman.  If  their  husbands  secured  the  money  they  are  not 
liable  at  law,  nor  in  equity  unless  such  a  case  is  provided  as  would 
authorize  a  court  of  equity  to  subject  the  estate  of  a  married  woman 
to  the  payment  of  her  husband's  debts.  The  demurrer  by  appellants 
to  the  amended  petition  of  Hudson  should  have  been  sustained. 
There  are  no  allegations  contained  in  it,  upon  which  to  have  any 
recovery  against  the  heirs.  All  that  it  contains  is  that  the  appellant 
received  the  money  paid  by  Hudson. 

It  ought  to  contain  such  allegations  as  would  authorize  a  recov- 
ery if  sustained  by  the  proof,  regardless  of  the  statements  in  the  pe- 
tition against  Rowan.  The  answer  and  cross-petition  of  Rowan  is 
liable  to  the  same  objection ;  an^  although  the  demurrer  to  the  plead- 
ing was  not  disposed  of  or  acted  on,  still  as  the  case  must  go  back, 
the  pleadings  should  be  amended  so  as  to  prevent  a  cause  of  action, 
and  the  parties  allowed  to  take  additional  proof  as  to  the  alleged 
liability  of  Rowan  and  the  appellees  to  Hudson. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  with 
directicois  to  permit  the  parties  to  amend  their  pleadings  and  to 
refer  the  case  again  to  the  commissioner  for  a  settlement  of  the  ac- 
counts of  Rowan  as  administrator  of  Jones,  etc.,  and  also  with  the 
appellants  and  for  further  proceedings  consistent  with  this  opin- 
ion.   No  brief  filed  in  this  case  by  counsel  for  appellees. 

L.  P.  Little,  Bickers,  Jones,  for  appellants. 

,  for  appellees. 
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J.  W.  Hale,  etc.,  v.  J.  C.  Vanarsdale,  etc. 

Taxation — Lien — Execution  of  Sheriff's  Bond. 

A  lien  created  by  the  execution  of  a  sherifT  of  the  bon<d  pre- 
scribed by  R.  S.,  ch.  83,  art  9,  §  3,  applies  only  to  the  revenue 
and  public  dues  for  which  the  sheriff  is  'bound  directly  to  the  com- 
monwealth. 

Taxation — Lien — Revenue  Bond. 

The  revenues  collected  by  a  sheriff  are  protected  by  a  bond  exe- 
cuted pursuant  to  R.  Stat.,  ch.  26,  art  2,  §  3,  and  the  county  does 
not  have  a  lien  on  the  estate  of  the  sheriff  for  their  security. 

Taxation — Right  of  County  Court  to  Revenues  Collected. 

The  rights  of  a  county  court  as  to  revenues  collected  are  like 
those  of  the  county  creditors,  and  are  no  greater  or  more  compre- 
hensive. 

Taxation — Lien  of  County  Levy. 

The  lien  of  the  state  for  taxes  afisessed  does  not  extend  to  coun- 
ties in  favor  of  the  county  levy. 

Taxation — Sureties  of  County  Auditor — Lien. 

The  quietus  of  the  county  auditor,  which  relates  only  to  the  reve- 
nues and  public  dues  of  the  state,  extinguishes  the  lien,  and  leaves  the 
sheriff's  real  estate  as  free  from  incumbrance  as  though  no  bond 
had  been  given. 

APPEAL  FROM  MERCER  CIRCUIT  COURT. 

December  3,  1872. 

Opinion  by  Judge  Lindsay  : 

The  lien  created  by  the  execution  by  the  sheriflf  of  the  bond  pre- 
scribed by  Sec.  3,  Article  9,  Chapter  83  of  the  Revised  Statutes, 
applies  only  to  the  revenue  and  public  dues,  for  which  the  sheriff  is 
bound  directly  to  the  commonwealth.  The  entire  chapter  is  devoted 
to  the  revenues  and  public  dues  to  be  annually  collected  for  the  pay- 
ment of  the  expenses  and  debts  of  the  state. 

The  county  levy  or  revenues  is  secured  by  the  bond  executed  pur- 
suant to  Sec.  3,  Article  2,  Chapter  26,  of  Revised  Statutes.  The 
statute  does  not  give  to  the  county  a  Hen  upon  the  real  estate  of  the 
sheriff.    The  right  of  the  county  to  sue  on  the  bond  is  provided  for 
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by  Sec.  6  of  said  article  and  chapter.  Like  remedies  are  given  to 
the  various  county  courts  to  compel  the  sheriffs  to  settle  their  ac- 
counts and  pay  over  money  in  their  hands  belonging  to  the  counties 
as  are  given  to  county  creditors.  To  these  creditors  the  sheriff  and 
his  sureties,  their  heirs,  devisees  and  personal  representatives,  are 
jointly  and  severally  liable.  Against  them  such  creditors  may  have 
judgments  in  personam,  but  the  statute  gives  them  no  lien  upon  any 
part  of  the  estate  of  the  sheriff. 

The  rights  of  the  county  courts  are  like  those  of  the  county  cred- 
itors and  not  greater  or  more  comprehensive. 

The  language  of  the  statute  providing  for  the  lien  in  favor  of  the 
commonwealth  does  not  authorize  the  conclusion  that  it  was  intended 
that  counties  should  also  have  a  similar  lien. 

The  quietus  of  the  auditor  which  relates  only  to  the  revenues  and 
public  dues  of  the  state,  extinguishes  the  lien,  and  leaves  the  sher- 
iff's realty  as  free  from  encumbrance  as  though  no  bond  had  ever 
been  given.  The  demurrer  to  appellants'  petition  was  properly  sus- 
tained. 

Judgment  afHrmed. 

Bush,  Kyle  &  Poston,  for  appellants. 

/.  B.  &  P.  B.  Thompson,  James,  for  appellees. 


John  Hayley  v.  John  Kiernan,  Assignee. 

Pleading — Evasive  Answer — Woric  Done  and  Materials  Fumislied. 

In  an  action  for  work  done  and  material  furnished,  an  answer 
admitting  that  work  was  done,  but  alleging  that  defendant  is  unable 
to  say  what  work  or  how  much,  is  evasive,  and  insufficient 

Pleading — Second  Amended  Inoonslstent  Answer. 

In  an  action  for  work  done  and  material  furnished,  where  defend- 
ant admits  performance  of  part  of  the  work  in  his  original  and 
amended  answer,  he  will  not  be  permitted  to  file  a  second  amended 
answer  denying  eucii  facts. 

Appeal— Reversai-^lnconslstent  Pteadlngp. 

Wliere  the  right  to  sue  as  assignee  is  admitted  in  one  answer  and 
denied  in  an  amendment^  without  assigning  some  reason  for  making 
the  admission  in  the  first  place,  the  Court  of  Appeals  will  not  re- 
▼erse  for  this  alone  where  there  is  no  valid  defense  relied  on  or 
pleaded. 

18 
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APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 

December  6,  1872. 

Opinion  by  JxnxsE  PitYOR: 

The  appellant  must  know  the  character  and  kind  and  quantity  of 
labor  and  material  done  and  performed  and  furnished  by  Buddy 
for  him.  Each  item  in  the  appellee's  account  is  specifically  set  forth, 
the  work  alleged  to  have  been  done  for  the  appellant,  as  well  as 
the  articles  furnished  him.  He  is  not  allowed  to  say  that  he  has  no 
knowledge  or  information  sufficient  to  form  a  belief  as  to  whether 
the  work  was  done  or  the  material  "furnished.  There  must  be  a 
specific  denial.  He  admits  that  some  work  was  done  but  is  unable 
to  say -what  work  or  how  much.  This  is  evasive  and  bad  plead- 
ing ;  and  if  the  allegations  of  the  petition,  such  as  is  made  in  this 
case,  is  not  specifically  denied  the  plaintiff  is  entitled  to  his  judg- 
ment. He  admits  the  right  of  the  party  to  sue  in  the  original  an- 
swer and  denies  it  in  the  amended  answer.  He  admits  the  per- 
formance of  a  part  of  the  work  in  the  original  answer  and  amend- 
ment, and  denies  it  all,  in  the  last  amendment  offered ;  and  for  this 
reason  the  court  properly  refuses  the  filing  of  this  amendment. 

Paragraphs  in  an  answer  may,  it  is  true,  be  inconsistent,  and  this 
is  no  cause  of  demurrer,  but  where  the  right  to  sue  as  assignee  is 
admitted  in  the  one  answer  and  denied  in  an  amendment,  without 
assigning  some  reason  for  making  the  admission  in  the  first  place, 
this  court  ought  and  will  not  reverse  for  this  alone  when  there  is 
no  valid  defense  relied  on  or  pleaded. 

Judgment  aifirmed. 

Craddock,  Ford,  for  appellant. 
Rodnum,  for  appellee. 


Jesse  Henry  v.  Commonwealth  of  Kentucky. 

Weapon*— Evidence— Wearing  Weapon  Belt. 

The  object  of  the  Leglslatitre  In  enacting  the  Act  of  March 
1871,  §  5,  was  to  permit  the  fact  of  a  belt  being  around  the  body  to 
go  to  the  jury  aa  eridence  on  the  question  whether  a  deadly  weapon 
was  carried  concealed. 


Jesse  Henry  v.  Commonwealth  of  Kentucky.        195 

Opinion  of  the  Court. 

Weapon*— Evidence  of  Carrying. 

The  fact  that  accused  wore  a  belt  around  Mm,  such  as  weapon^ 
are  usually  carried  in,  will  not  alone  authorize  a  finding  thaX,  accused 
carried  a  deadly  weapon.        ^ 

Weapona— Statute  Construed. 

Act  March  22,  1871,  relating  to  the  carrying  of  concealed  weapons, 
construed. 

Statute*— Concealed  Weapons. 

Act  March  22,  1871,  relating  to  the  carrying  of  concealed  weapons, 
construed. 

APPEAL.  FROM  CHRISTIAN  CIRCUIT  COURT. 

December  6,  1872. 

Opinion  by  Judge  PltYOR : 

It  is  difficult  to  arive  at  the  meaning  of  the  fifth  section  of  the  act 
approved  March  22,  1871,  in  regard  to  the  carrying  of  concealed 
deadly  weapons.  It  was  certainly  not  intended  to  authorize  a  verdict 
upon  proof  that  the  party  accused  had  a  belt  under  his  coat,  or  fas- 
tened around  his  person,  nor  to  subject  a  man  to  punishment  with  a 
belt  fastened  around  him  and  the  pistol  itself  exposed  and  not  con- 
cealed. 

The  object  of  the  legislature  doubtless  was  to  permit  the  fact  of 
the  belt  being  around  the  body  to  go  to  the  jury  as  evidence  upon 
the  question  as  to  whether  the  deadly  weapon  was  carried  concealed. 

It  must  appear  that  the  party  accused  carried  a  deadly  weapon 
concealed  in  order  to  find  him  guilty,  and  to  determine  the  question 
of  guilt  or  innocence '  the  fact  of  his  having  a  belt  around  him, 
such  as  pistols  or  deadly  weapons  are  usually  carried  in,  may  go  to 
the  jury  to  be  considered  by  them  upon  the  issue  presented ;  but 
this  fact  alone  will  not  authorize  a  jury  to  say  that  the  party  carried 
a  concealed  deadly  weapon ;  and  although  the  act  in  question  does 
indicate  that  it  is  the  duty  of  the  judge  to  tell  the  jury*  if  the  facts 
proven  are  true,  they  must  find  the  pistol  concealed,  although  it  may 
not  have  been  concealed ;  still  we  are  inclined  to  the  conclusion  that 
the  legislature  intended  merely  to  express  the  opinion  that  as  jurors 
they  will  find  a  party  guilty  upon  the  state  of  facts  recited  in  the 
third  section. 

The  court  erred  in  giving  the  second  instruction  and  in  refusing 
the  instructions  asked  for  by  the  counsel  for  the  accused.     We 
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think,  however,  the  word  "actual"  should  be  erased  from  defendant's 
instruction  and  was  doubtless  inserted  by  reason  of  Instruction 
No.  2  given  by  the  court. 

The  judgment  is  reversed  and  the  cause  remanded  with  direc- 
tions to  award  the  appellant  a  new  trial  and  for  further  proceed- 
ings consistent  with  this  opinion. 

F eland  &  Evans,  for  appellant. 

Rodnum,  for  appellee. 


Willis  Hochensmith  v.  C.  Warren. 

Principal  and  Surety — ^Amount  of  Indebtedness — Presumption. 

Wbere  a  principal  and  Ills  surety  undertakes  to  pay  another  an 
amount  found  due  from  a  third  party  upon  settlement  with  the  lat- 
ter, the  principal  Is  presumed  to  know  the  amount  of  the  indebted- 
ness, as  found  by  arbitrators,  and  it  is  the  duty  of  the  principal  to 
derive  his  information  in  regard  to  the  matter  from  the  debtor. 

APPEAL  FROM  FRANKUN  circuit  COURT. 

December  6,  1872. 

Opinion  by  Judge  Pryor  : 

The  obligation  by  the  appellee,  Warren,  was  a  direct  undertaking 
by  him  to  pay  the  appellant  whatever  sum  of  money  might  be  due 
the  latter  upon  settlement  with  Sebree. 

The  inducement  or  consideration,  even  if  required,  for  the  execu- 
tion of  the  writing  by  the  appellee,  is  fully  set  forth,  and  his  under- 
taking to  pay,  places  him  in  default  upon  his  failure  to  pay  the  siun 
found  due  on  the  settlement. 

If  the  principal  can  be  made  liable  without  notice  the  surety  can 
also,  and  the  principal  certainly  is  presumed  to  know  the  amount 
of  the  indebtedness  and  the  result  of  the  arbitration.  It  was  the 
duty  of  Warren  to  have  derived  his  informaticwi  from  Sebree  and 
not  from  the  appellant 

The  judgment  is  reversed  and  cause  remanded  with  directions  to 
overrule  the  demurrer  and  for  further  proceedings  consistent  with 
this  opinion.    Lowe  v.  Beckwith,  14  B.  Monroe  150. 

Lindsey,  for  appellant. 

,  for  appellee. 
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B.  F.  Shepperd,  etc.,  v.  Wm.  Bowung. 

Interest — Money  Payable  on  Demand. 

Where  m<mey  is  payable  on  demand,  interest  nma  only  from  the 
date  of  the  demand. 

APPEAL  FROM  CARTER  CIRCUIT  CX>URT. 

December  7,  1872.' 

Opinion  by  Judge  PltYOR : 

The  evidence  in  the  case  shows  that  the  claim  of  tiiree  hundred 
dollars  was  allowed  the  appellee  by  the  county  court;  this  claim 
was  included  in  the  list  of  the  county  creditors  and  delivered  to  the 
sheriff.  It  was  then  the  duty  of  the  sheriff  to  collect  the  money  and 
pay  it  over  on  demand.  It  also  appears  that  the  sheriff  had  col- 
lected or  could  have  collected  by  the  use  of  ordinary  diligence 
enough  of  the  county  levy  to  satisfy  the  claims  of  the  creditors. 
The  defense  set  up  in  regard  to  the  military  claims  and  the  advice 
of  the  appellee,  with  regard  to  them,  can  not  be  made  available 
under  the  pleadings  and  proof  so  as  to  preclude  the  appellee  from 
his  right  to  recover.  There  is  no  sufficient  denial  of  the  demand 
by  the  answer,  but  if  there  was,  the  proof  shows  that  the  parties 
live  in  the  same  town;  and  that  in  1866  a  written  demand  was  made 
of  the  appellant,  Shepperd,  for  the  money.  This  we  deem  suffi- 
cient This  money,  however,  was  payable  on  demand  only,  and  no 
interest  began  to  run  on  the  claim  until  a  demand  was  made.  It 
was,  therefore,  erroneous  to  instruct  the  jury  to  give  interest  from 
October,  1863.  It  was  proper  to  give  the  10  per  cent,  upon  the 
principal  and  interest,  but  this  interest  (6  per  cent.)  should  have 
been  calculated  from  the  date  of  the  demand  and  then  ten  per  cent. 
on  the  aggregate  amount.  Sec.  5  of  tiie  Act  of  1864,  Myers  Sup- 
plement, has  reference  only  to  the  claims  due  the  county  and  not 
to  the  claims  of  creditors.  The  payments  made  by  the  sheriff  were 
properly  applied  to  the  previous  allowance  made  the  appellee.  The 
instruction  given  at  the  instance  of  appellees  can  not  embrace  the 
law  of  the  case,  except  as  to  the  question  of  interest.  The  court 
properly  refused  the  instruction  asked  for  by  the  defendant,  and  at 
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Courts — ^Affirmance  of  Appeal — Effect. 

"Wliere  the  Court  of  Appeals  affirmed  a  judgment  of  the  circuit 
court  awarding  damages,  the  lower  court  has  no  power  to  Investigate 
the  question  whether  the  judgment  Is  erroneous. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

December  11,  1872. 

Opinion  by  Judge  PitYOR : 

The  court  properly  refused  to  hear  the  motion  to  set  aside  the 
judgment  upon  the  ground  that  no  supersedeas  was  issued. 

A  judgment  had  been  rendered  by  this  court  affirmihg  the  judg- 
ment of  the  Daviess  court  and  awarding  damages  upon  the  amount 
of  the  judgment  superseded. 

This  was  in  substance  and  effect  a  mandate  from  this  court  di- 
recting the  court  below  to  award  damages  for  the  amount  of  the 
judgment  A  supersedeas  might  have  been  issued  from  this  court, 
and  even  if  the  judge  below  had  been  satisfied  that  no  supersedeas 
had  been  issued  by  the  clerk  of  the  Daviess  court  he  still  had  no 
right  to  infer  from  that  fact  that  no  such  writ  had  issued  in  this 
court. 

Nor  does  it  appear  any  where  in  the  record  that  no  writ  had  is- 
sued from!  this  court,  and  if  it  had,  a  judgment  had  been  rendered 
awarding  damages,  and  the  court  below  had  no  power  to  investi- 
gate the  question  as  to  whedier  that  judgment  was  or  was  not  erron- 
eous. 

The  mandate  was  imperative  and  the  only  remedy  the  appellant 
had  was  by  motion  in  this  court  to  correct  the  judgment. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


Weir,  for  appellants. 
Sweeney,  Stuart,  for  appellees. 
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H.  G.  McDowell  v.  J.  Russell  Butler,  etc. 

Execution — interest  of  Heirs. 

Under  the  provisions  of  Act  August  25,  1862,  Myer's  Supp.  420, 
land  in  which  heirs  have  a  contingent  interest  may  be  sold  on  judg- 
mieiDt, 

Descent  and  Distribution — Sale  of  Real  Estate — Party. 

Under  §  2,  Act  August  23,  1862,  Myer's  Supp.  420,  the  fact  that 
the  person  having  the  present  Interest  in  the  land  sought  to  be  sold 
was  not  a  party  plaintiff,  but  defendant,  does  not  invalidate  the  pro- 
ceeding. 

Conversion— Sale  for  Re-investment. 

Where  land  of  an  estate  is  sold  for  re-investment,  it  is  not  abso- 
lutely essential  to  the  validity  of  the  sale  that  the  court  in  its  decree 
prescribe  the  estate  in  which  the  proceeds  should  be  reinvested. 

Conversion— Re-investment  of  Proceeds. 

In  the  investment  of  proceeds  of  a  sale,  the  wishes  of  the  owner 
of  the  present  interest  in  the  land  should  >be  consulted,  but  the  court 
will  not  act  to  the  prejudice  of  the  Interests  of  the  remainderman. 

Conversion— Proceeds  of  Sale— Re-Investment. 

Where  land  is  sold  for  re-investment,  the  dhancellor  will  hold  the 
proceeds  until  a  suitable  investment  can  be  found,  and  if  necessary 
will  appoint  a  commissioner  to  find  one. 

APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 

December  12,  1872. 

Opinion  by  Judge  Lindsay  : 

As  there  may  be  a  contingent  interest  in  the  lands  sold  under 
the  judgment  in  the  proceeding,  in  the  heirs  of  the  testator,  Short, 
whose  right  to  take  depends  upon  Mrs.  Butler  dying  without  chil- 
dren or  the  descendants  of  children  living  at  the  time  of  her  death — 
an  event  which  may  or  may  not  happen — ^the  sale  of  the  lands  is 
authorized  by  the  provisions  of  the  act  of  August  23,  1862.  My- 
er's Supplement  420. 

The  7th  section  of  that  act  provides  that  proceedings  for  sales 
of  land  under  it  shall  be  instituted  by  a  person  having  present  in- 
terest in  the  estate  sought  to  be  sold,  and  it  is  objected  that  Mrs. 
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Courto — Affirmance  of  Appeal — Effept. 

"Wliere  the  Court  of  Appeals  affirmed  a  judgment  of  the  circuit 
court  awarding  damages,  the  lower  court  has  no  power  to  inyestlgate 
the  question  whether  the  judgment  is  erroneous. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

December  11,  1872. 

Opinion  by  Judge  Pryor  : 

The  court  properly  refused  to  hear  the  motion  to  set  aside  the 
judgment  upon  the  ground  that  no  supersedeas  was  issued. 

A  judgment  had  been  rendered  by  this  court  affirming  the  judg- 
ment of  the  Daviess  court  and  awarding  damages  upon  the  amount 
of  the  judgment  superseded. 

This  was  in  substance  and  effect  a  mandate  from  this  court  di- 
recting the  court  below  to  award  damages  for  the  amount  of  the 
judgment.  A  supersedeas  might  have  been  issued  from  this  court, 
and  even  if  the  judge  below  had  been  satisfied  that  no  supersedeas 
had  been  issued  by  the  clerk  of  the  Daviess  court  he  still  had  no 
right  to  infer  from  that  fact  that  no  such  writ  had  issued  in  this 
court. 

Nor  does  it  appear  any  where  in  the  record  that  no  writ  had  is- 
sued fromi  this  court,  and  if  it  had,  a  judgment  had  been  rendered 
awarding  damages,  and  the  court  below  had  no  power  to  investi- 
gate the  question  as  to  whetiier  that  judgment  was  or  was  not  erron- 
eous. 

The  mandate  was  imperative  and  the  only  remedy  the  appellant 
had  was  by  motion  in  this  court  to  correct  the  judgment. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Weir,  for  a^elkmts. 
Sweeney,  Stuart,  for  appellees. 
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H.  G.  McDowell  v.  J.  Russell  Butler,  etc. 

Execution — Interest  of  Heirs. 

Under  the  provisions  of  Act  August  25,  1862,  Myer's  Supp.  420, 
land  in  which  heirs  have  a  contingent  interest  may  be  sold  on  judg- 

Descent  and  Distribution — Sale  of  Real  Estate — Party. 

Under  §  2,  Act  August  23,  1862,  Myer's  Supp.  420,  the  fact  that 
the  perscm  having  the  present  interest  in  the  land  sought  to  be  sold 
iras  not  a  party  plaintiir,  but  defendant,  does  not  invalidate  the  pro- 
ceeding. 

Conversion— Sale  for  Re-Investment. 

Where  land  of  an  estate  is  sold  for  re-investment,  it  is  not  abso- 
lutely essential  to  the  validity  of  the  sale  that  the  court  in  its  decree 
prescribe  the  estate  in  which  the  proceeds  should  be  reinvested. 

Conversion— Re-Investment  of  Proceeds. 

In  the  investment  of  proceeds  of  a  sale,  the  wishes  of  the  owner 
of  the  present  interest  in  the  land  should  be  consulted,  but  the  court 
will  not  act  to  the  prejudice  of  the  interests  of  the  remainderman. 

Conversion — Proceeds  of  Sale— Re-investment. 

Where  land  is  sold  for  re-investment,  the  dhancellor  will  hold  the 
proceeds  until  a  suitable  investment  can  be  found,  and  if  necessary 
will  appoint  a  commissioner  to  find  one. 

APPEAL  FROM  FRAKKLIN  CIRCUIT  COURT. 

December  12,  1872. 

Opinion  by  Judge  Lindsay  : 

As  there  may  be  a  contingent  interest  in  the  lands  sold  under 
the  judgment  in  the  proceeding,  in  the  heirs  of  the  testator,  Short, 
whose  right  to  take  depends  upon  Mrs.  Butler  dying  without  chil- 
dren or  the  descendants  of  children  living  at  the  time  of  her  death — 
an  event  which  may  or  may  not  happen — ^the  sale  of  the  lands  is 
authorized  by  the  provisions  of  the  act  of  August  23,  1862.  My- 
er's Supplement  420. 

The  7th  section  of  that  act  provides  that  proceedings  for  sales 
of  land  under  it  shall  be  instituted  by  a  person  having  present  in- 
terest in  the  estate  sought  to  be  sold,  and  it  is  objected  that  Mrs. 
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Butler,  the  only  person  having  present  interest  in  the  land  sold  in 
this  case,  was  made  a  party  defendant,  and  that  the  action  was  not 
instituted  by  her,  as  it  should  have  been.  Whilst  it  is  true  Mrs, 
Butler  did  not  institute  the  suit,  yet  she  asks  for  the  sale  in  her 
answer,  and  before  that  pleading  was  filed  she  was  merely  exam- 
ined by  a  commissioner  appointed  for  that  purpose  by  the  court 
Even,  however,  if  this  is  not  a  substantial  ccmipliance  with  the  first 
section  of  the  act,  it  will  be  observed  that  the  second  section  author- 
izes the  suit  to  be  instituted  by  any  or  all  of  the  persons  having  a 
present  or  vested  interest  in  the  estate. 

The  children  of  Mrs.  Butler  are  all  mtade  parties  plaintiff,  and 
whilst  the  present  right  to  the  enjoyment  of  the  estate  is  in  their 
mother,  under  their  grandfather's  will,  they  hold  vested  estates  in 
remainder. 

From  the  report  of  the  three  commissioners  appointed  by  the 
court,  it  sufficiently  appears  that  the  interests  of  all  the  claimants 
to  the  land,  present  and  future,  will  be  subserved  by  the  sale  ad- 
judged. 

The  statute  does  not  prescribe  the  character  of  testimony  neces- 
sary to  authorize  the  court  to  act,  and  in  an  ex  parte  proceeding 
like  this,  the  report  of  the  chancellor's  sworn  commissioners,  who 
for  the  purposes  of  their  appointment  are  quasi  officers  of  his  court, 
is  the  most  satisfactory  and  convincing  evidence  he  can  obtain. 

It  is  not  absolutely  essential  to  the  validity  of  the  sale  that  the 
court  shall  in  its  decree  prescribe  the  estate  in  which  the  proceeds 
are  to  be  re-invested.  The  proceeds  must  be  secured  for  that  pur- 
pose, which  has  been  done  in  this  case. 

The  portion  which  as  yet  remains  uninvested,  the  chancellor  will 
hold  until  a  suitable  investment  can  be  found,  and  if  necessary,  lie 
will  appoint  his  commissioner  to  find  one.  Of  course,  the  wishes 
of  the  party  holding  the  present  interest  will  be  consulted  in  this 
matter,  provided  she  acts  in  a  reasonable  time,  and  provided  further 
that  her  wishes  and  interests  can  be  perfected  without  prejudicing 
the  interests  of  the  remaindermen. 

Perceiving  no  error  in  the  proceeding  for  the  sale  of  the  realty 
in  question,  the  order  of  the  court  below  making  absolute  the  rule 
requiring  the  purchaser  to  pay  the  bond  for  purchase  money  then 
due  is  affirmed. 

Hetisley,  for  appellant. 

James,  for  appellees. 
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Clinton  Griffith  v.  Reason  McDaniel. 

Pleading — Extortion — Sufficiency  of  Petition. 

A  petition  to  recover  back  money  obtained  by  extortion  under 
color  of  legal  proceedings,  held  insufficient  and  subject  to  demurrer. 

APPEAL.  FROM  DAVIESS  CIRCUIT  C?0URT. 

December  12,  1872. 

Opinion  by  Judge  Hardin  : 

Admitting  the  principle  that  an  action  will  lie  to  recover  back 
"money  obtained  by  extortion  under  color  of  legal  proceedings  in 
contradiction  to  the  general  rule  that  an  action  can  not  be  main- 
tained to  recover  money  paid  under  a  judgment,"  we  are  of  the 
opinion  that  the  petition  in  this  case  is  fatally  defective  and  the 
court  erred  in  overruling  the  demurrer  to  it.  Although  it  is  alleged 
that  Weir's  execution  came  to  Harrison's  hands,  and  that  the  money 
was  paid  to  Harrison,  there  is  no  disagreement  of  the  time  of  the 
pa3rment,  nor  that  Harrison  received  the  money  as  sheriff  upon  the 
execution  when  it  was  alive  and  in  force.  It  is  true  a  paper  pur- 
porting to  be  the  receipt  of  Harrison  as  sheriff  is  exhibited;  but 
the  petition  admits  that  it  bears  date  before  the  execution,  and  yet 
fails  to  state  when  the  payiment  was  made. 

Notwithstanding  all  the  allegations  of  the  petition  may  be  true, 
the  payment  may  have  been  made  to  Harrison  without  any  author- 
ity, and  thus  not  have  operated  to  satisfy  the  debt  of  Weir. 

As  the  petition  may  be  amended,  and  the  case  again  tried,  we  will 
express  no  opinion  as  to  the  evidence. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  with 
directions  to  sustain  the  demurrer  to  the  petition  for  the  reasons 
indicated,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Swoope,  for  appellant. 

Cruicher  &  Ellis,  for  appellee. 
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£.  B.  Martin  and  A.  B.  Quisenberry  v.  Robt.  P.  Hollowell. 

Bills  and  Notes— Set-off  by  Maker. 

Tlie  maker  of  a  note  can  not  claim  a  set-ofT  against  the  note  tof  the 
price  oS.  goods,  which  was  executed  and  deliyered  more  than  a  year 
after  the  goods  were  delivered;  and  after  the  note  was  executed,  the 
maker  sought  to  procure  the  assignee  of  the  note  to  become  his 
surety  on  a  note  so  that  It  might  pass  In  payment  for  a  stock  of 
goods. 

APPEAL.  FROM  CALDWS>LIi  CIRCUIT  COURT. 

December  13,  1872. 

Opinion  by  Judge  Peters  : 

The  tobacco,  the  price  for  which  appellant  pleads  as  an  off-set 
against  the  demand  sued  on,  was  delivered  more  than  a  year  before 
the  note  was  executed,  and  appellant  does  not  even  attempt  to  ac- 
count for  his  failure  to  assert  his  right  to  the  price  of  the  tobacco 
at  that  time. 

Besides  Boyd  proves  tfiat  Martin  came  to  him  with  young  Can- 
non, whose  father  then  held  the  note  by  assignment,  and  requested 
the  witness  to  become  his  (Martin's)  surety  on  the  note  in  order 
that  Cannon,  the  holder,  might  pass  it  to  appellee  in  payment  pro 
tanto  for  a  stock  of  goods  sold  by  him  to  Cannon.  These  transac- 
tions, and  this  conduct  on  the  part  of  Martin  are  inconsistent  with 
any  pretext  for  a  claim  to  an  off-set  against  the  note. 

Looking  to  the  evidence,  the  instruction  given  by  the  court  below 
was  as  favorable  to  appellant  as  he  was  legally  entitled  to  have  it. 

Wherefore  the  judgment  of  the  court  below  is  affirmed. 

/.  2?.  Hewlett,  Jahn  Rodman,  far  appellants. 
R.  W.  Wake,  for  appellee. 
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Intoxicating  Liquora — indictment — Tippilnghoute. 

An  indictment  for  keeping  a  tipplinghouse  is  not  defective  for 
failure  'to  state  the  month  in  which  the  offense  was  committed, 
when  it  must  have  'been  committed,  if  at  all,  within  the  prescribed 
time. 


Intoxicating  Liquora — License— Bond. 

Under  §  1,  Act  February  17,  1866,  Myer's  Supp.  762,  requiring  a 
coffee-house  keeper  to  execute  a  bond  before  he  can  sell  intoxicating 
liquor  to  any  one,  a  license  to  sell  liquor  confera  no  authority  to  sell 
liquor  without  execution  of  such  bond. 

APFBAL  FEIOM  FULTON  CEftCUIT  COURT. 

December  14,  1872. 

Opinion  by  Judge  P6ters  : 

In  the  case  of  Commotvivealth  v.  Harvey,  16  B.  Monroe,  1, 
this  court  held  that  a  presentment  which  merely  charges  the  de- 
fendant with  having  kept  a  tippling  house  is  good  under  the  re- 
vised statutes;  nor  is  the  presentment  in  this  case  defective  in 
failing  to  state  the  months  in  which  the  offense  was  committed.  It 
was  found  by  the  grand  jury  on  the  8th  of  March,  1872 ;  and  the 
offense  as  charged  must  have  been  committed  if  at  all  between  the 
1st  of  January,  1872,  and  the  day  the  presentment  was  found.  Con- 
sequently, it  must  necessarily  have  been  within  the  time  prescribed. 

By  Sec  1  of  an  act  approved  17th  February,  1866,  Myers  Supp., 
page  762,  it  is  provided  that  before  any  coffee  house  keeper  shall 
presume  hereafter  to  sell  any  spirituous  or  vinous  liquors  to  any 
person  whatever,  he  shall  execute  a  bond  with  one  or  more  good 
sureties  in  the  penalty  of  $500,  conditioned,  etc. 

Without  executing  the  bond  as  required,  a  license  confers  no  au- 
thiwity  to  sdl  liquor  on  a  keeper  of  a  coffee  house ;  the  law  requires 
him  to  execute  the  prescribed  bond  at  the  time  and  at  each  time 
he  obtains  license  to  keep  a  coffee  house  and  it  was  admitted  on 
the  trial  Aat  from  the  12th  day  of  July,  1871,  to  the  13th  of  May, 
1872,  he  had  no  bond  except  one  he  executed  on  the  6tfa  of  Feb- 
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ruary,  1871,  and  having  sold  liquor  by  the  retail  within  the  periods 
named,  without  having  executed  the  requisite  bond,  he  subjected 
himself  to  the  penalty  of  keeping  a  tippling  house. 


T.  O.  Goalder,  for  appellant 
Rodman,  for  appellee. 


Geo.  Hoertz,  etc.,  v.  Thos,  H.  Crawford's  Adm'r. 

Judicial  8aie»— Satisfaction  of  Judgment — Funds  Available. 

TVIhere  It  appears  that  if  a  judgment  creditor  is  compelled  to  ex- 
haust the  proceeds  of  G.  property  In  the  satisfaction  of  his  debt 
before  receiving  any  part  of  the  proceeds  of  T.  property,  he  will 
lose  his  entire  debt,  and  if  compelled  to  apportion  his  claim  on  the 
two  funds  in  proportion  to  their  respectiTe  amounts  he  will  lose  the 
greater  portion  of  his  debt,  the  equitaible  rule  requiring  a  creditor 
whose  debt  is  secured  by  funds,  to  resort  principally  to  that  fund 
upon  which  other  creditors  have  no  claim,  ehould  not  be  enforced. 

Judicial  Sales— Satisfaction  of  Judgment — Property  Available. 

A  chancellor  may  allow  a  judgment  creditor  to  satisfy  his  debt  out 
of  certain  property,  rather  than  compel  him  to  resort  to  other  proi> 
erty  by  which  the  whole  or  part  of  the  debt  will  be  lost 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

« 

December  14,  1872. 

Opinion  Slightly  Modified  by  Judge  Lindsay: 

In  the  order  of  June  4,  1869,  modifying  the  judgment  entered  on 
the  29th  of  May,  1869,  the  apportionment  of  the  proceeds  of  the 
property  decreed  to  be  sold  was  held  subject  to  the  future  orders 
of  the  court.  We  think  there  is  no  doubt  but  that  the  chancellor 
had  full  power  to  render  the  judgment  of  May  6,  1870,  which  set- 
tled finally  the  rights  of  the  various  parties  claiming  to  be  interested 
in  the  amount  for  which  the  property  sold. 

Crawford's  original  claim  was  secured  by  a  mortgage  on  both 
the  Green  Street  and  Third  Street  property.  Appellant's  claims 
were  against  the  Third  Street  property  alone  and  were  subordinate 
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to  Crawford's  lien.  In  addidcm  to  his  mortgage  lien  Crawford  held 
an  execution  lien  for  nearly  six  thousand  dollars  on  the  Green 
Street  lot  The  two  lots  did  not  sell  for  enough  to  pay  all  the  debts ; 
and  it  is  evident  that  if  Crawford  is  compelled  to  exhaust  the  pro- 
ceeds of  the  Green  Street  property  in  the  satisfaction  of  his  mort- 
gage debt  before  receiving  any  part  of  the  moneys  arising  from  the 
sale  of  the  lot  on  Third  Street  he  will  lose  his  entire  execution  debt. 
If  compelled  to  apportion  his  claim  on  the  two  funds  in  proportion 
to  their  respective  amounts,  he  will  lose  the  greater  portion  of  this 
dd>t. 

Under  such  circumstances  it  does  not  seem  to  this  court  that  the 
equitable  rule  requiring  a  creditor  whose  debt  is  secured  by  the 
funds  to  resort  principally  to  that  fund  upon  which  other  creditors 
have  no  claim.  His  execution  lien  on  the  Green  Street  lot  is  of 
equal  dignity  with  the  liens  of  appellants  on  the  Third  Street  prop- 
erty. It  is  neither  unconscientious  nor  unreasonable  for  him  to 
insist  that  he  shall  be  allowed  to  retain  his  l^gal  advantage.  To 
enforce  the  rule  insisted  on  would  prejudice  Crawford's  rights,  and 
improperly  deprive  him  of  remedies  secured  by  his  superior  vigi- 
lance. 

Whilst  he  oug^t  not  to  be  allowed  to  use  his  own  property  so  as 
to  injure  others,  neither  can  he  be  compelled  for  the  benefit  of  others 
to  use  it  so  as  to  injure  himself. 

We  are  of  opinion  that  the  chancellor  properly  allowed  Craw- 
ford's mortgage  to  be  satisfied  out  of  the  proceeds  of  the  Third 
Street  property. 

The  fact  that  the  work  done  by  the  mechanics  embraced  the  value 
of  the  Third  Street  property  can  not  deprive  Crawford  of  the  legal 
advantage  secured  to  him  by  his  mortgage.  They  knew  or  might 
have  known  when  the  work  was  being  done  of  the  existence  of  his 
prior  and  superior  lien. 

Judgment  afRrmed. 

Harrison,  for  appellants. 
Thompson,  for  appellee. 
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Edward  McKinney  v.  Commonwealth. 

Appeal— J  urisdiction. 

The  Oourt  of  Appeals  lias  no  jurisdiction  of  an  appeal  taken 
directly  from  the  county  court,  in  ylew  of  §§  10,  16,  2  R.  S.  407,  pro- 
viding for  appeals  to  the  circuit  court. 

APPEAL  FROM  BRACKEN  CIRCUIT  OOURT. 

December  14,  1872. 

Opinion  by  Judge  Peters  : 

This  is  a  proceeding  against  appellant  instituted  in  the  Bracken 
County  Court  under  Sec.  8,  Article  1,  Chapter  99,  2  R.  S.  407,  for 
a  breach  of  his  obligation  as  a  keeper  of  a  tavern  in  said  county, 
and  the  court  having  rendered  judgment  disabling  him  from  there- 
after keeping  a  tavern,  he  has  appealed  directly  from  the  county 
court  to  this  court. 

The  first  question  for  consideration  is,  has  this  court  jurisdiction 
of  the  case  ? 

By  Sec.  10  of  the  article  and  chapter,  supra,  it  is  provided  that 
an  appeal^  or  writ  of  error  may  be  prosecuted  by  the  county  attor- 
ney to  the  circuit  court,  or  by  the  defendant  from  any  decision  of 
the  county  court  under  this  chapter;  but  the  same,  tmtil  reversed  in 
the  circuit  court,  shall  not  suspend  the  decision  of  the  county  court. 
In  such  cases,  the  circuit  court  shall  be  judge  of  the  law  and  fact, 
and  no  jury  shall  be  necessary. 

And  by  Sec.  16,  Civil  Code,  in  cases  where  appeals  are  provided 
for  by  law  from  judgments  and  orders  of  quarterly,  police,  city 
and  county  courts  to  circuit  courts,  appeal  from  such  judgments  and 
orders  to  this  court  are  expressly  prohibited. 

From  these  enactments  it  is  clear  that  the  appeal  in  &is  case  must 
be  dismissed  for  want  of  jurisdiction. 

R.  K.  Smith,  for  appellant. 

,  for  appellee. 
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Geo.  W.  Gist  v.  John  and  Milo  Gist,  Admass. 

Qlfto— Personal  RepreMntatlve  of  Donor. 

A  gift  duly  executed  during  the  life  of  a  donor  can  not  be  dtore* 
garded  by  tbe  donor's  peracmal  representative. 

Executors  and  Administt*ators — Surcharging  Settlement. 

An  ez  parte  settlement  by  an  administrator,  with  the  county  court, 
may  be  surcharged  and  corrected  by  the  circuit  court  upon  proper 
allegations  and  proof. 

Pleading— Cross-petition— Striking  from  Files. 

It  is  error  to  strike  from  the  files  defendant's  cross-petition,  when 
plaintiff  would  be  compelled  to  pay  back  to  defendant  an  amount 
equal  to  or  greater  than  the  same  recovered  by  plaintiff,  upon  a 
demand  of  defendant 

appie^aij  from;  paybttb  circtjit  court. 

December  14,  1872. 

Opinion  by  Judge  Lindsay  : 

The  defenses  set  up  to  the  two  notes,  the  one  for  $1,266  for 
cattle,  and  the  other  for  $1,000  for  the  rent  of  the  farm,  were  not 
sustained,  and  appellant  was  properly  held  accountable  for  both 
of  then>.  The  judgment,  however,  for  $1,350  for  the  cattle  sold  to 
Cravens  and  Doss  was,  we  think,  erroneous.  We  think  it  clearly  es- 
tablished by  the  record  that  John  Gist  gave  the  cattle,  or  whatever  in- 
terest he  may  have  owned  in  them,  to  appellant  The  gift  was  fully 
executed  during  the  life  of  the  donor,  and  can  not  now  be  disre- 
garded by  his  personal  representatives. 

The  daim  of  appellant  for  five  thousand  dollars  as  compensation, 
for  services  in  managing  the  business  of  his  unde,  is  not  sustained 
by  the  evidence  and  was  properly  disallowed. 

The  answer  and  cross-petition  of  appellant  filed  the  11th  of  Au- 
gust, 1869,  seems  to  have  been  filed  without  objection.  It  sets  up 
a  valid  equitable  set-off  against  the  daims  sought  to  be  recovered 
in  the  consolidated  actions  being  prosecuted  by  appellee,  viz. :  The 
amount  due  to  appellant  as  one  of  the  distributees  of  John  Gist, 
deceased,  which  was  alleged  to  be  then  due  and  payable.  Appel- 
14 
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lant  claims  that  the  same  amounts  to  $2,998.52,  and  the  commis- 
sioner's report  shows  it  to  be  $2,318.52.  We  can  see  no  valid  rea- 
son why  appellant  should  be  compelled  to  pay  the  amount  of  the 
two  notes  upon  which  appellee  is  entitled  to  recover,  when  as  a  mat- 
ter of  law  it  will  be  the  duty  of  appellee  to  pay  back  to  him  at 
once,  an  equal,  if  not  a  greater,  amount  We  think  the  court  erred 
in  striking  this  cross-petition  from  the  files.  The  amount  actually 
due  appellant  as  distributee  as  aforesaid  should  have  been  ascer- 
tained, and  a  pa3rment  then  rendered  in  accordance  as  the  balance 
might  be  found  to  be  in  favor  of  one  or  the  other  party. 

Whilst  the  exceptions  to  the  commissioner's  report  were  prop- 
erly overruled,  it  does  not  follow  that  the  ex  parte  settlement  of 
appellee  with  the  county  court  of  Fayette  county  is  conclusive  as  to 
the  amount  due  appellant  as  one  of  the  distributees  of  John  Gist. 
The  same  may  be  surcharged  and  corrected  by  the  circuit  court  upon 
proper  allegations  and  proof.  For  the  reason  indicated  the  judg- 
ment in  the  consolidated  cases  must  be  reversed  and  further  pro- 
ceedings had  in  conformity  with  this  opinion.  Tlie  appellee,  how- 
ever, should  not  be  taxed  with  the  whole  costs  of  the  actions  on  ac- 
count of  a  defense  arising  since  the  same  were  instituted,  even 
though  it  may  be  ascertained  that  the  balance  is  in  favor  of  the  ap- 
pellant. 

Huster  &  Carr,  for  appellant. 

Buckner,  for  expellees. 


Ebenezer  Duff  v.  Samuel  McElveney. 

Appeal — Reversal — Fraud  or  Mistake. 

Where  by  fraud  or  mistake  the  consideration  expressed  in  a  deed 
is  much  less  than  the  purchaser  is  bound  to  pay,  a  judgment  com- 
pelling the  purchaser  to  accept  the  deed  will  be  revereed. 

Judicial  Sales— What  Property  Passes. 

Where  an  amended  pleading  asks  for  the  sale  of  land  omitted  from 
the  boundary  by  mistake  and  the  judgment  directs  the  land  to  be 
sold,  title  to  the  whole  tract  passed  to  the  purchaser. 

APPEAL  FROM  LEWIS  CIRCUIT  COURT. 

December  14,  1872. 
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Opinion  by  Judge  Pryor  : 

The  amended  pleading  filed  by  the  appellee  fails  to  allege  either 
fraud  or  mistake  in  reducing  the  contract  evidencing  the  sale  of 
the  land  to  writing.  The  bond  is  for  fifty  acres  of  land  described 
by  specified  metes  and  bounds  and  this  alone  is  subject  to  the  ven- 
dor's lien.  The  failure  of*  the  appellant  to  answer  either  the  original 
or  amended  pleading  would  not  have  authorized  a  pa3rment  by  de- 
fault including  the  twelve  acers  of  land  not  embraced  by  the  bound- 
ary. This  twelve  acres  was  the  most  valuable  portion  of  the  whole 
tract,  and  if  sold,  some  reason  mu«t  be  alleged  for  failing  to  in- 
clude it  in  the  bond  for  title.  The  appellant  was  also  entitled  to  a 
general  warranty  deed  from  the  heirs  of  Gully  to  the  extent  of  as- 
sets discovered  before  judgment  against  him  requiring  a  payment 
of  the  purchase  money.  Riley,  who  was  the  vendor  of  Gully,  and 
in  whom  was  vested  the  legal  title  at  Gully's  death,  does  not  by  the 
execution  of  his  deed  directly  to  the  appellant  for  the  land,  satisfy 
the  claim  that  the  latter  has  upon  Gully's  heirs  for  a  warranty  of 
title.  The  consideration  expressed  in  the  deed  from'  Riley  to  Ac 
appellant  is  only  $12.50,  whilst  the  consideration  paid  and  to  be 
paid  by  the  appellant  is  two  hundred  and  twenty-five  dollars ;  nev- 
ertheless the  court  requires  the  appellant  to  accept  Riley's  deed, 
and  if  he  should  be  evicted  or  lose  his  land  by  a  superior  title  the 
measure  of  damages  would  be  twelve  dollars  and  fifty  cents  when 
he  has  paid  or  is  required  to  pay  greatly  more  for  it.  There  is'  noth- 
ii^  in  the  record  showing  that  Thomas,  the  purchaser  of  the  land,  is 
the  same  person  who  was  the  attorney  of  the  appellee.  The  brief  of 
counsel  so  states,  but  the  record  does  not  show  this  fact,  and  if  he 
is,  the  remedy  for  setting  aside  the  sale  is  by  an  amended  pleading. 
He  is  no  party  to  this  appeal,  and  the  sale  having  been  confirmed, 
he  is  vested  with  the  title.  The  appellee,  having  by  the  amended 
pleading  asked  the  sale  of  the  twelve  acres,  as  well  as  the  fifty,  and 
the  judgment  directing  all  to  be  sold,  the  title  to  the  whole  passed 
to  the  purchaser,  admitting  that  the  judgment  is  erroneous. 

The  judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 

Phister,  for  appellant. 

Thomas,  for  appellee. 
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Mary  Strow  and  Others  v.  Edward  Curds'  Ex'rs,  etc. 

Trusts — Purchase  of  Trust  Property  by  Trustee. 

Where  a  trustee  obtained  title  to  the  land  <tf  the  cestoins  que  trusts 
who  were  infants,  under  circumstances  indicating  the  sale  to  himself 
and  made  a  profit  out  of  the  transaction,  the  title  must  be  regarded 
aa  being  held  for  the  benefit  ot  the  cestuls  que  trusts. 

Trusts — ^Trustee  Must  Account  for  Profits. 

Where  a  trustee  sold  portions  of  the  trust  estate,  tiie  trustee's 
esate  must  account  to  the  cestius  que  trust  for  the  profits  made 
therefrom,  and  the  trustee's  executors,  deyisees,  and  heirs  hold  the 
legal  title  to  the  unsold  portion  of  the  trust  estate  for  the  same  pur- 
pose and  to  the  «ame  use  as  the  trustee. 

afpraIj  from  mocrackbn  circuit  COUBT. 

December  16,  1872. 

Opinion  by  Judge  Lindsay  : 

Appellants  do  not  c(xnplain  that  the  judgments  in  their  favor  for 
money  on  account  of  the  personal  assets  of  the  estate  of  the  testator 
Sledd  were  for  too  little,  but  insist  that  the  chancellor  erred  in 
dismissing  their  petition  in  respect  to  the  Hancock  Seminary  lands. 

John  Sledd,  by  his  last  wiU  and  testament,  which  was  duly 
probated  in  1845,  ncxninated  and  appointed  S.  C  Thompson  and 
P.  H.  Beckham  the  executors  thereof,  which  offices  they  accepted. 

The  tenth  item  of  this  will  is  in  these  words : 

''I  devise  and  bequeath  my  undivided  third  of  four  thousand  acres 
of  land  lying  in  Graves  and  Hicknran,  purchased  of  the  Hancock 
Q>unty  Court,  for  the  purpose  of  paying  off  whatever  amounts  I 
may  be  indebted  to  my  three  nephews  above  named  (the  children 
of  his  deceased  brodier,  Seaton  Sledd).  Said  lands  being  now 
owned  jointly  by  S.  C  ThcMnpson,  Edward  Curd  and  myself. 

"I  hereby  fully  authorize  my  executors  to  sell  and  convey  my  in- 
terest in  the  same  or  to  join  said  Thompson  and  Curd  in  conveying 
the  same  at  their  (my  executors')  discretion." 

Within  a  few  months  after  his  qualification  as  executor  S.  C. 
Thomps(Mi  was  appointed  guardian  for  the  three  infant  children  of 
Seaton  Sledd,  deceased. 

On  the  16th  of  May,  1846,  a  little  more  than  one  year  after  the 
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testator's  death,  Thompson  and  Beckham,  his  executors,  sold  and 
OMiveyed  the  undivided  one-third  of  the  lands  mentioned  in  the 
clause  of  the  will  quoted,  to  Edward  Curd  for  the  sum  of  $666,66, 
or  at  the  rate  of  fifty  cents  per  acre.  By  a  deed  bearing  date  the 
28th  of  July  thereafter,  but  which,  according  to  the  certificate  of 
the  clerk,  was  acknowledged  on  the  27th  of  June,  Curd  conveyed 
back  to  Thcxnpson  one-half  of  their  interest  for  exactly  one-half 
of  the  amotmt  paid  by  him. 

Appellees  charge  that  these  two  conveyances  were  mere  shams ; 
that  in  point  of  fact  Thompson,  the  executor,  was  interested  in  the 
original  purchase  by  Curd  and  that  it  was  all  the  while  understood 
and  agreed  that  he  should  own  one-half  the  interest  in  the  lands 
which  he  and  his  co-executor  were  ostensibly  selling  to  Curd.  It 
is  also  charged  and  not  denied  that  within  fiv«  or  six  years  after 
that  transaction  Thompson  and  Curd  sold  portions  of  that  land  for 
more  than  double  the  amount  paid  for  it,  and  that  when  the  suit 
was  instituted  in  1859  much  of  it  was  worth  ten  times  the  amount 
paid.  It  is  also  claimed  that  Curd  was  a  party  to  the  allied 
breach  of  trust  upon  the  part  of  Thompson,  and  he,  being  his  ad- 
ministrator, and  his  heirs  were  made  parties. 

Appellants  prayed  that  the  two  deeds  should  be  cancelled,  and 
they  be  reinvested  with  title  to  so  much  of  the  undivided  interest  in 
the  lands  so  owned  by  their  deceased  father,  as  had  not  been  sold 
by  Thompson  and  Curd  to  innocent  purchasers,  and  that  the  amounts 
realized  from  any  sales  so  made  should  be  adjudged  to  them,  they 
offering  to  account  for  the  amount  paid  by  Curd  to  the  executors 
when  he  bought.  All  charges  as  to  bad  faith,  breach  of  trust,  or 
combination  between  Thompson  and  Curd  were  sufficiently  denied, 
and  it  was  insisted  that  the  sale  of  the  land  was  judicious  and  the 
price  realized  was  its  full  value  at  the  time. 

The  evidence  as  to  the  value  of  the  lands  is  conflicting.  But  it  is 
to  be  observed  that  none  of  die  witnesses  fix  the  average  value  of 
unimproved  land  in  that  section  of  the  country  in  1846  at  less  than 
fifty  cents  per  acre,  and  also  that  the  recollection  of  most  of  ap- 
pellees' witnesses  as  to  the  value  of  lands  in  the  county 
of  Graves  is  founded  upon  one  or  two  decretal  sales  which  took 
place  in  that  county  in  1846  or  thereabouts.  There  is  scarcely  a 
witness  who  pretends  that  at  &at  time  average  lands  were  scid 
for  any  such  price  at  private  sales.    Upon  the  other  hand  the  wit- 
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nesses  examined  by  appellants  fix  the  lowest  value  for  such  lands  in 
the  two  counties  at  one  dollar  per  acre  and  some  of  them  at  more 
than  that  price.  One  witness  who  is  uncontradicted  and  unim- 
peached  swears  that  before  the  transactions  between  himself  and 
Curd,  gave  it  as  his  opinion  that  the  purchase  of  Sledd's  interest 
in  these  lands  would  be  a  good  investment.  That  there  was  a  spec- 
ulation in  it,  and  that  he  proposed  to  the  witness  to  join  with  him- 
self and  Curd  in  making  the  purchase.  It  is  certain  that  thereupon 
the  executor  made  profit  out  of  the  sale  to  Curd  and  the  subsequent 
purchase  by  himself  of  the  lands  conveyed  to  him  by  the  testator. 

The  sale  and  purchase  transpiring  as  they  did  within  less  than 
three  months,  according  to  the  date  of  the  two  deeds,  and  within 
less  than  two  months  as  shown  by  the  clerk's  certificate,  are,  to 
«ay  the  least,  circumstances  calculated  to  excite  suspicion,  and  unex- 
plained. The  presumption  that  the  ostensible  sales  and  conveyances 
were  but  means  resorted  to  for  the  purpose  of  settling  the  trust 
property  into  the  hands  of  the  trustee  is  very  strong. 

Tlie  discrepancy  between  the  date  in  the  body  of  Curd's  deed 
and  that  of  the  clerk's  certificate  of  its  acknowledgment  is  also  a 
suspicious  circumstance. 

The  certificate  of  the  clerk  being  an  official  act,  we  must  assume 
that  he  gave  the  correct  date,  and  we  can  account  for  the  different 
date  set  out  in  the  face  of  the  deed  upon  no  other  hypothesis  than 
that  the  parties  felt  the  necessity  of  making  it  appear  that  at  least 
a  reasonable  time  had  elapsed  between  the  two  sales. 

The  testimony  is  not  sufficient  to  authorize  relief  against  Curd's 
heirs.  He  was  a  stranger  to  the  cestui  que  trusts,  and  the  onus 
was  upon  them  to  establish  satisfactorily  that  he  knowingly  parti- 
cipated in  the  breach  of  trust  charged  against  the  executor.  This 
they  have  not  done,  but  Thompson  does  not  occupy  the  same  atti- 
tude with  Curd. 

He  was  a  trustee.  He  obtained  title  to  the  estate  of  his  cestui 
que  trusts  who  were  at  the  time  infants,  imder  circumstances  indi- 
cating a  sale  to  himself.  He  made  profit  out  of  the  transaction. 
Under  such  a  state  of  the  case  the  chancellor  will,  without  fur- 
ther inquiry  regard  the  title  as  being  held  for  the  benefit  of  the 
infant  cestui  que  trusts ;  he  can  not  refuse  to  require  the  trustee  to 
show  the  utmost  fairness  in  his  dealings  with  their  property.  The 
^ood  faith  and  honesty  of  purpose  presiuned  by  the  law  in  ordinary 
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transactions  between  strangers  must  be  clearly  proved  in  a  case 
like  this.  Richardson,  Adm'r,  v.  Spence,  18  B.  Monroe  450.  Judge 
Story  states  the  doctrine  to  be  even  stricter  than  this.  He  lays  it 
down  as  a  general  rule  that  the  trustee  is  bound  not  to  do  anything 
which  can  place  him  in  a  position  inconsistent  with  the  interests  of 
the  trust,  or  which  may  have  a  tendency  to  interfere  with  his  duty 
in  discharging,  etc.,  and  that  executors  and  administrators  will  not 
be  permitted  under  '*any  circumstances"  to  derive  a  personal  benefit 
from  the  manner  in  which  they  transact  the  business  or  manage  the 
assets  of  the  estates  committed  to  them.  Equity  Jurisprudence, 
Sec.  321.  In  this  case  we  need  not  go  so  far.  Thompson  has  not 
^tisfactorily  explained  the  manner  in  which  he  became  invested 
with  the  title  to  a  portion  of  the  trust  estate.  The  fact  that  he  ex- 
pressed to  his  son  a  disinclination  to  purchase  from  Curd,  and  that 
he  appeared  to  act  upon  his  son's  advice  in  making  the  purchase,  is 
not  necessarily  inconsistent  with  the  idea  that  it  was  all  the  while 
understood  that  he  was  to  have  an  interest  in  the  lands  in  case  he 
chose  to  take  it. 

He  does  not  show  that  it  was  necessary  to  sell  at  the  time,  and 
indeed  the  money  judgments  against  his  executor  and  devisees  in 
this  action  show  very  clearly  that  no  necessity  for  the  sale  existed. 

Under  such  circumstances  it  is  no  excuse  that  the  executors  had 
full  and  complete  power  to  sell.  Whilst  the  testator  set  apart  and 
dedicated  his  interest  in  these  lands  to  the  payment  of  what  he  might 
owe  his  brother's  children,  he  did  not  intimate  that  he  intended 
it  to  be  sold,  even  though  it  should  turn  out  that  there  was  no  neces- 
sity whatever  for  the  sale.  No  reason  is  given  why  the  lands  were 
sold  for  cash  in  hand  instead  of  on  a  reasonable  credit.  The  fact 
that  the  testator's  widow  was  desirous  that  the  sale  should  be  made, 
and  the  debt  to  Seaton  Sledd's  children  paid  so  that  the  interest 
thereon  should  cease  to  accrue,  was  the  result  of  her  ignorance  of 
the  fact  that  the  personal  assets  in  the  hands  of  the  executors  was 
sufficient  to  discharge  the  indebtedness  without  the  sale,  and  the  ex- 
ecutors, instead  of  acting  upon  the  requests  made  by  her,  should 
have  disabused  her  mind  and  allayed  her  apprehensions. 

The  petition  of  appellees  was  properly  dismissed  as  to  Curd's  ad- 
ministrator and  heirs,  and  also  as  to  the  various  persons  who  bought 
from  Thompson  and  Curd  after  they  were  invested  with  title  to 
Sledd's  interest  in  them.    But  upon  a  careful  examination  of  the 
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record  we  are  constrained  to  adjudge  that  it  was  error  to  dismiss 
as  to  the  executor's  devisees  and  heirs  of  Thompson. 

The  title  acquired  by  Thompson  under  the  deed  from  Curd,  he 
held  for  the  benefit  of  Sledd's  devisees.  Whatever  profits  he  made 
by  the  subsequent  sales  of  the  interest  so  acquired  his  estate  must 
account  for  to  his  cestui  que  trusts,  and  as  his  executors,  devisees 
and  heirs  hold  the  legal  title  to  the  unsold  portion  of  the  estate  for 
the  same  purpose  and  to  the  same  use  they  should  have  been  com- 
pelled to  relinquish  the  same  to  appellants. 

The  judgment  refusing  them  relief  as  to  said  lands  is  therefore 
reversed  and  the  cause  remanded  for  a  judgment  conformable  to 
this  opinion.  Upon  the  return  of  the  cause,  if  further  preparation 
should  be  necessary,  reasonable  time  therefor  should  be  allowed. 
From  the  endorsement  on  the  record  made  by  appellants'  attorney 
it  appears  that  Wm.  E.  Sledd  did  join  in  the  prosecution  of  this 
appeal. 

The  judgment  of  the  chancellor  as  to  him  therefore  remains  undis- 
tuibed. 


P.  Palmer,  for  appellant. 
Bigger,  Mass,  for  appellees. 


John  Sower  v.  S.  Gumming. 

Assignments— AMignment  of  Note  Secured  by  Lien. 

An  aasignment  of  a  note  carries  with  it  a  mechanic's  lien  securing 
the  debt,  and  the  assignee  must  use  due  diligence  to  collect  the  debt 
with  the  means  at  hand. 

APFESAii  from;  owbn  cihouit  court. 

December  16»  1872. 

Opinion  by  Judge  Peters  : 

On  the  21st  of  October,  1870,  Mary  L.  Riddle  executed  a  note 
to  John  Sowers  for  $383,  due  one  day  thereafter.  On  the  22d  of 
December,  1870,  Sowers  assigned  said  note  for  a  valuable  consid- 
eration to  S.  Cununing,  who  sued  the  obligor  at  the  first  term  of 
the  Owen  Circuit  Court  on  said  note,  recovered  judgment,  and  upon 
which  he  caused  execution  to  issue  and  be  placed  in  the  hands  of 
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the  sheriff  of  said  county,  which  he  returned  endorsed  no  prop- 
erty found.  The  assignee  then  brought  this  action  against  the 
assignor  of  the  note  to  recover  the  amount  thereof. 

The  appellant  resisted  a  recovery  against  him  on  two  grounds  set 
forth  in  his  answer. 

First.  That  appellee,  after  he  recovered  judgment  against  the 
obligor  in  the  note,  failed  to  sue  out  execution  thereon  within  ten 
days  after  he  obtained  his  judgment  as  he  had  a  right  to  do,  and 
did  not  use  due  and  proper  diligence  to  collect  the  same. 

Second.  And  that  ^en  he  assigned  the  note  to  appellee,  he  be- 
ing a  carpenter  and  house  joiner,  held  a  lien  on  a  house  and  lot  of 
the  obligor,  for  the  construction  of  the  house  on  said  lots  situated 
in  Owen  County,  as  security  for  the  note  aforesaid,  which  was  exe- 
cuted for  the  construction  of  the  house,  which  lien  was  at  the  date 
of  said  assignment  and  for  a  long  time  thereafter,  in  full  force  and 
effect,  which  was  well  known  to  appellee  when  the  assignment  was 
made  to  him,  which  mechanic's  lien  passed  by  the  assignment  of 
the  note  to  him;  but  that  said  lien  had  been  lost  by  the  failure  of 
appellee  to  assert  the  same  in  due  time  by  suit. 

A  demurrer  was  sustained  to  the  answer,  and  appellant  having 
failed  to  answer  further,  a  judgment  was  rendered  against  him 
and  he  has  appealed  to  this  court 

The  noain  question  in  the  case  arises  upon  the  second  paragraph 
of  the  answer. 

The  statute  on  the  subject  of  mechanics'  and  material-men's  liens 
provides  that  all  persons  performing  labor,  and  furnishing  materials 
for  constructing,  or  repairing  any  building,  or  other  structure  within 
this  commonwealth  shall  and  niay  have  a  joint  lien  upon  the  build- 
ings oi"  other  structure  they  may  be  employed  to  construct  or  re- 
pair, and  the  interest  of  the  employer  on  any  land  on  which  such 
building  or  other  structure  may  be  constructed  or  repaired,  or  for 
which  Aey  may  furnish  materials,  to  the  extent  of  the  labor  done, 
and  materials  furnished  by  them  respectively,  etc. 

The  foregoing,  with  a  part  of  the  5th  section,  is  all  of  the  statute 
that  it  is  deemed  necessary  to  quote.  The  residue  relates  to  the  char- 
acter of  estates  subject  to  the  lien,  the  mode  of  enforcing  it,  and  an- 
other class  of  persons  whose  interests  are  protected.  The  Sth  section 
provides  that  any  person  or  persons  having  a  lien  under  this  act 
may  enforce  the  same  by  filing  a  petition  in  the  circuit  court  or 
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chancery  court,  or  any  other  court  having  like  jurisdiction  in  the 
county  where  the  property  sought  to  be  subjected,  or  a  greater  part 
thereof,  is  situated  at  any  time  within  one  year  from  the  completion 
of  the  work,  or  furnishing  the  materials.  All  the  persons  having  a 
lien  may  join  in  the  petition  against  the  employer  and  other  persons 
having  a  lien.    Myer's  Supp.,  pages  300-306. 

By  an  act  approved  March  17,  1870,  the  thirteenth  section  of  the 
act  referred  to,  limiting  the  provisions  thereof  to  certain  counties 
and  cities  therein  specified,  was  repealed,  and  the  remaining  provi- 
sions of  said  act  were  extended  to  all  the  counties  in  the  common- 
wealth.   1  Sess.  Acts  1869-70,  page  100. 

By  the  assignment  of  the  note  to  appellee,  all  the  liens  and  equities 
that  appellant  then  had  to  secure  the  payment  of  the  debt  with  the 
right  of  action  to  enforce  the  same,  passed  to  appellee.  As  was  said 
by  this  court  in  Morrison  v.  Glass,  S  B.  Monroe  240,  a  case  analogous 
to  this :  "The  whip  was  placed  in  his  own  hands  by  the  assigxmient  of 
the  note,  and  he  was  bound  to  use  it,  not  only  in  pursuing  the  obligor 
at  law,  but  also  in  pursuing  the  equity  which  the  assignment  carried 
with  it  to  his  use  before  he  had  a  right  to  turn  on  the  assignor." 
The  first  paragraph  was  insufficient. 

It  results  therefore  that  the  court  below  erred  in  sustaining  the 
demurrer  to  the  second  paragraph  of  the  answer,  consequently  the 
judgment  must  be  reversed  and  the  cause  remanded  with  directions 
to  overrule  the  demurrer  to  said  second  paragraph,  and  to  award  a 
new  trial  and  for  further  proceedings  consistent  herewith. 


LandrufHi  for  appellant 

H.  P,  Montgomery,  for  appellee. 


W.  H.  Sandford,  etc.,  v.  A.  P.  Sandford. 

Partnership— Authority  of  Partner  After  Dissolution  of  Partnership. 

After  the  dissolution  of  the  partnership,  one  partner  can  not  bind 
the  other  partners  by  execution  of  a  note  for  the  paitaenhlp  debts. 

APPEAL  PROM  OWEN  CIROUIT  COURT. 
December  16,  1872. 
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Opinion  by  Judge  Lindsay  : 

The  first  paragraph  of  appellants'  answer  was  bad,  and  the  de- 
murrer thereto  was  properly  sustained.  It  is  not  only  alleged  in 
the  petition  that  the  services  charged  for  were  rendered  at  the 
special  instance  and  request  of  appellants,  but  that  they  agreed  to 
pay  for  them.  As  to  the  truth  of  these  charges  it  is  impossible  but 
that  they  should  have  had  some  knowledge  or  information. 

We  are,  however,  of  opinion  that  the  instruction  asked  for  by 
appellant  W.  H.  Sandford  should  have  been  given.  After  the  dis- 
solution of  a  partnership,  one  partner  can  not  bind  the  others  by 
the  executicm  of  a  note  even  for  an  existing  partnership  debt.  Mer- 
ritt  V.  Polly,  16  B.  Monroe  355.  The  admission  of  one  partner  is 
not  evidence  against  the  others  as  to  a  partnership  transaction. 
Daniel  v.  Nelson,  10  B.  Monroe  318.  In  this  case  the  court  says 
further  that  it  has  frequently  sanctioned  the  principle  that  the  ad- 
mission of  a  partner  so  made  does  not  take  a  debt  out  of  the  statute 
of  limitations  as  to  the  other  members  of  the  defunct  firm,  and  cites 
the  case  found  in  1  Peter  373;  3  John  536;  3  Minn.  191;  4  Minn. 
215. 

We  are  not  referred  to  the  cases  in  which  this  court  has  so  held, 
but  as  the  principle  is  conservant  with  the  reasons  of  the  law  deny- 
ing the  right  or  ability  of  one  stranger  to  bind  another  without  his 
authority  or  consent,  we  are  inclined  still  to  approve  it.  For  the 
error  indicated  the  judgment  must  be  reversed,  and  as  it  is  a  joint 
judgment,  F.  Sandford  is  entitled  to  the  benefit  of  the  reversal. 

The  cause  is  remanded  for  a  new  trial  upon  principles  consistent 
with  this  opinion. 

Drane,  for  appellants. 

Craddock,  Trabue,  for  appellees. 


Hall's  Safe  &  Lock  Co.  v.  H.  J.  Meade. 

Attachment — ^Allegation  of  Non-realdence. 

An  allegation  in  a  petition  for  rent  that  the  defendants  are  non- 
residents authorizes  attachment  for  the  amount  due. 

Attachment — Allegation  of  Fraud. 

An  action  can  not  be  maintained  to  collect  rent  not  due,  even 
if  plalntlft  is  entitled  to  recover,  without  an  allegation  of  fraud  upon 
irhicli  attachment  can  be  based. 
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Landlord  and  Tenant— Tenant  fronf>  Year  to  Year — Notice. 

A  tenant  from  year  to  year  can  not  abandon  the  premiaes  on  a 
few  days'  notice  of  hia  Intention  to  do  so,  without  the  consent  of 
the  landlord. 

APFB2AL  FIIOM  LOUISVILLB  CKANOERT  COURT. 

December  17,  1872. 

Opinion  by  Judge  Peygr  : 

The  attachment  in  this  case  was  granted  and  issued  by  virtue  of 
Sec.  259,  G)de  of  Practice. 

The  grounds  relied  on  are  not  embraced  by  the  5th  section  of 
Article  2,  Revised  Statutes,  Chapter  "Landlord  and  Tenant."  By  the 
provision  of  this  section  of  the  statute  there  must  be  a  statement, 
where  the  debt  is  not  due,  ''that  the  landlord  believes  unless  an  at- 
tachment issues,  he  will  lose  his  rent."  The  only  allegation  in  the 
petition  on  this  subject  is  that  the  tenant  has  removed  his  property 
frcmn  the  leased  premises  and  carried  it  out  of  the  state  to  defraud 
plaintiff  with  the  additional  allegation  that  the  appellant  has  other 
property  within  the  city  of  Louisville.  It  is  also  a  strained  and  lib- 
eral construction  of  the  language  of  Sec.  259  of  the  Civil  Code,  that 
authorizes  the  conclusion  that  the  allegations  of  the  petition  are  even 
sufficient  to  authorize  the  issuing  of  an  attachment  under  that  sec- 
tion, considering,  however,  that  the  grounds  for  such  an  attachment 
are  sufficiently  alleged ;  still  there  is  no  proof  sustaining  the  attach- 
ment as  the  answer  puts  in  issue  the  alleged  fraud  As  to  the  rent 
due  for  the  one  month,  viz.,  March,  1871,  the  allegations  that  the 
defendants  are  non-residents  authorized  an  attachment  for  that 
amount,  this  fact  being  denied  by  the  answer.  As  to  the  rent  due  at 
the  institution  of  the  suit  the  attachment  was  properly  sustained, 
but  as  to  the  alleged  claim  for  rent  to  become  due  thereafter  the 
attachment  should  have  been  discharged  and  the  petition  dismissed. 
No  action  could  have  been  maintained  for  the  purpose  of  subjecting 
the  rent  not  due,  even  if  the  appellee  was  entitled  to  recover,  without 
some  allegation  of  fraud,  upon  which  an  attachment  could  be  based, 
and  sustained  by  proof,  and  therefore  the  judgment  must  be  re- 
versed as  to  all  the  rent  iexcept  that  due  when  the  suit  was  insti- 
tuted. We  are  satisfied  that  the  appellant  intended  under  the  lease 
to  Ross  &  Nemler,  and  even  if  thdy  are  not  bound  by  reason  of  their 
parol  contract  to  pay  for  the  whole  tcrmi  (a  question  it  is  now  un- 
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necessary  to  decide),  they  made  themselves  tenants  from  year  to 
year  and  a  few  days'  notice  only  of  their  intention  to  quit  did  not 
authorize  an  abandonment  at  once  of  the  premises,  without  the  con- 
sent of  the  landlord.  The  judgment  is  therefore  reversed  as  to  all 
the  rent  not  due  when  the  suit  was  filed  and  the  attachment  as  to 
this  rent  must  be  discharged  and  the  petition  therefore  dismissed 
without  prejudice  and  for  further  proceedings  consistent  with  this 
opinion. 

Reid  &  Cory,  for  appeUanU 

Elliott,  for  appellee. 


Alexander  Johnson  and  Richard  Scott  v.  Thos.  W.  Means,  etc 

Action— Consol  idation. 

A  party  can  not  complain  that  his  action  for  forcible  entry  and 
detainer  was  consolidated  with  his  suit  to  reform  his  patent  to  the 
land. 

APFBAL  FROOC  BOTD  CIHCUIT  COURT. 

December  17,  1872. 

Opinion  by  Judge  Lindsay: 

This  was  not  a  proceeding  to  quiet  title  to  real  estate,  as  is  insisted 
on  by  appellants'  counsel.  Appellees  prayed  for  a  reformation  of 
the  calls  in  their  patent  and  for  judgment  for  the  recovery  of  the 
possession  of  that  portion  of  their  lands  held  and  occupied  by  ap- 
pellant^ Johnson. 

The  proof  establishes  very  clearly  that  appellees  and  those 
through  whom  they  claim  title,  had  actually  held  occupied  and 
claimed  as  their  own,  the  land  in  controversy  for  more  than  fifteen 
years  before  the  entry  by  Scott  and  his  vendees.  It  is  also  shown 
tfiat  Scott  pointed  out  to  a  party  to  whom  he  sold  lands  many  years 
ago,  the  line  now  claimied  by  appellees  to  be  the  true  one  and  recog- 
nized it  as  such. 

His  attempt  to  obtain  title  and  possessicm  through  the  county 
court  entry  and  patent  was  palpably  and  manifestly  a  scheme  re- 
sorted to  for  the  purpose  of  securing  title  to  lands  known  to  him 
to  be  the  property  of  others. 
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The  judgment  of  the  court  below  ousting  his  vendee  from  the 
possession  thus  improperly  obtained  was  right,  and  it  is  affirmed. 

Nor  can  Johnson  complain  that  his  proceeding  under  the  writ 
of  forcible  entry  and  detainer  was  consolidated  with  the  equity  suit. 
He  was  allowed  his  costs  up  to  the  time  of  the  consolidation.  A 
judgment  under  it  ejecting  appellees'  tenant  would  have  been  a 
mere  farce  as  the  writ  of  possession  awarded  in  the  equity  suit 
would  have  immediately  taken  from  him  the  possession  thus  secured. 

Judgment  affirmed, 

Rodnum,  for  appellants. 
Dulin,  for  appellees. 


Willis  Warner  v.  C.  W.  Hutchinson. 

Coste— Scope  of  Allowance. 

A  party  held  to  have  no  right  to  complain  that  costs  were  not 
allowed  him  up  to  the  time  of  the  release  of  mortgage. 

Pleading — Filing. 

Papers  held  to  4)e  regarded  as  having  been  filed. 

Sales^Evidence. 

The  evidence  held  not  to  show  delivery  of  a  certain  amount  of 
lumber. 

APPEAL  FROM  HARRISON  CIRCUIT  COURT. 

December  17,  1872. 

Opinion  by  Judge  Lindsay: 

Appellant  has  no  right  to  complain  that  costs  were  not  allowed 
him  up  to  the  time  of  the  release  by  Ecklar  of  his  mortgage.  At  the 
time  he  was  sued  he  owed  on  the  mill  and  other  property  sold  to 
him  by  Hutchinson  a  much  larger  amount  than  was  due  on  the  mort- 
gage. No  fraud  was  practiced  on  him  in  the  sale ;  he  knew  of  the 
existence  of  the  mortgage,  and  relied  upon  Hutchinson  to  remove 
it,  and  there  is  nothing  in  this  record  tending  to  show  that  Hutchin- 
son so  failed  to  keep  his  agreement  to  do  so,  as  to  damage  or  en- 
danger appellant. 
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It  is  also  evident  that  the  reply  lodged  with  the  papers  of  the  suit 
was  regarded  and  treated  by  both  parties  as  filed.  Otherwise  ap- 
pellant would  not  have  taken  the  numerous  depositions  to  sustain 
his  counterclaim.  Under  the  proof  this  counterclaim  was  properly 
disallowed. 

Appellant  fails  to  establish  the  delivery  to  Hutchinson  of  $200  or 
$240  worth  of  limiber  after  the  measurement  by  Dill.  The  evidence 
of  his  own  interests  is  unsatisfactory  and  entitled  to  but  little  con- 
sideration, and  the  proof  as  to  his  absence  in  Grant  County  at  the 
time  it  is  pretended  this  lumber  was  delivered,  connected  with  the 
testimony  of  the  parties  having  the  mill  at  the  same  time,  shows  that 
it  is  almost  invpossible  that  any  such  delivery  would  have  been 
made. 

The  testimony  fully  sustains  the  judgment  of  the  court  below.  It 
is  therefore  afRrmed, 

J.  T.  McCliniock,  for  appellant 

J.  Q.  Ward,  for  appellee. 


FkANK  M.  LooNEY  V.  Fred  Hauck  and  Wife. 

Covenants — I  nstruction — Lien. 

In  an  action  for  breach  of  covenant  against  the  incumbrance,  the 
court  should  by  instruction  direct  the  inquiry  of  the  Jury  to  the 
fact  whether  there  was  a  lien  on  the  identical  property  covered  by 
the  deed  when  the  conveyance  was  made,  the  amount  thereof,  and 
a  statement  as  a  matter  of  law  whether  the  deed  contained  a  cove- 
nant of  general  warrant 

APPEAL  FROM  JEFFERSON  CIRCUIT  COURT. 

December  17,  1872. 

Opinion  by  Judge  Peters  : 

By  Instruction  No.  1,  given  on  mtotion  of  appellees,  the  jury  is 
authorized  to  find  for  them  whether  they  believe  there  were  any 
taxes  due  on  the  property  conveyed  by  appellants  to  Schuster  or  not ; 
but  if  they  believe  that  Frank  W.  Looney  conveyed  "certain"  or 
any  property,  to  Schuster,  and  the  conveyance  was  with  general 
warranty,  without  identifying  the  property,  it  leaves  the  jury 
to  determine  whether  the  covenant  in  the  deed  was  for  a  general 
warranty  or  not 
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Again  from  the  language  of  the  instruction  the  jury  were  author- 
ized to  find  for  appellees  if  there  was  any  incumbrance  on  the 
property,  no  difference  how  small,  nor  for  what  nor  when  accrued. 

The  instruction  should  have  directed  the  inquiry  of  the  jury  to 
the  facts  as  to  whether  there  was  a  lien  on  the  identical  property  cov- 
ered by  the  deed  of  appellants  to  Schuster  when  said  conveyance 
was  made,  the  amount  thereof  and  told  them  as  matter  of  law  wheth- 
er the  deed  contained  a  covenant  of  general  warranty  or  not. 

No  other  error  is  perceived ;  but  for  the  error  indicated  the  judg- 
ment is  reversed,  and  the  cause  is  remanded  with  directions  to 
award  a  new  trial  and  for  further  proceedings  consistent  herewith. 

Walker,  for  appellant 

Marshall,  Joseph,  for  appellees. 


Sarah  W.  Dandridge  v,  Solomon  Roberts. 

Vendor  and  Purchaser — ^Action  to  Recover  Purchase  Price— Defense. 

A  defendant,  In  an  action  to  recover  the  purchase  price  of  land, 
can  not  rely  on  the  hostile  possession  of  his  own  vendee  as  a  bar 
to  the  action. 

APPBALi  FROM  ROCKCASTLE  CIRCUIT  COURT. 

December  17,  1872. 

Opinion  by  Judge  Pryor  : 

The  suit  in  equity  instituted  by  the  appellee  in  1851  against  Tay- 
lor and  Dandridge  was  to  prevent  the  latter  from  recovering  the 
purchase  money  for  the  land  sold  the  appellee  by  Taylor  as  against 
an  attorney  of  Dandridge.  This  suit  was  settled  by  an  agreement 
between  the  parties,  and  in  1857  in  accordance  with  this  agreement, 
was  dismissed.  There  is  no  doubt  but  what  the  present  note  exe- 
cuted for  the  same  land,  was  the  result  of  that  settlement  and  the 
defense  relied  on  by  the  answer  of  the  appellee  is  identical  with  that 
relied  on  by  him  in  the  suit  instituted  in  the  year  1851.  In  1857  the 
appellee  accepted  a  deed  from  the  appellant  for  this  land  and  he 
and  his  vendees  have  been  in  possession  since  that  time,  and  in  fact 
it  is  claimed  and  shown  that  the  vendee  of  Roberts  was  in  possession 
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prior  to  the  date  of  this  deed.  The  appellee  knew  when  he  gave  this 
note  that  the  land  had  been  conveyed  by  himself  to  Butcher  and 
that  Butcher  was  in  possession.  He  was  attempting,  no  doubt,  to 
perfect  the  title  of  his  vendee  when  he  dismissed  his  suit  in  1857; 
his  defense  then  was  that  the  appellant  had  no  title  and  from  the 
statements  of  that  suit  he  seems  to  have  been  familiar  with  the  pat- 
ents that  covered  his  land,  and  if  not  it  should  have  been  prosecuted 
with  his  suit  instead  of  ccMnpromising  it;  that  suit  was  based  upon 
a  defect  of  title,  and  was  settled  by  the  execution  of  a  new  note. 
He  now  insists  that  this  last  note  was  procured  by  fraud  on  the  part 
of  the  appellant,  Taylor,  in  representing  that  he  had  title  when  he 
knew  that  his  title  was  defective.  These  allegations  of  the  cross- 
petition  are  all  denied,  and  if  true  the  acceptance  of  the  deed  with 
a  knowledge  of  the  defective  title  would  estop  him  from  relying  on 
any  such  defense,  even  if  such  a  defense  could  be  pleaded  before  an 
execution.  We  can  not  well  see  how  the  appellee  can  rely  on  the 
hostile  possession  of  his  own  vendee  as  a  bar  to  appellant's  recov- 
ery. This  title  and  recovery  is  neither  inconsistent  nor  adverse  as 
between  these  parties,  and  if  the  adverse  possession  of  the  appellee's 
vendee  can  be  relied  on  as  a  defense  to  this  note,  the  appellee's  own 
possession  would  present  the  same  bar  to  a  recovery.  He  had  the 
right  to  compromise  the  litigation  in  1851  for  his  own  protection  or 
that  of  his  vendee.  There  is  no  proof  of  any  fraudulent  representa- 
tion made  the  appellee  by  Taylor,  and  although  Taylor's  title  may 
be  inxperfect,  it  is  now  too  late  after  his  acceptance  of  the  deed  and 
the  compromise  of  a  previous  litigation  in  which  the  question  of 
title  was  plainly  and  distinctly  made,  and  being  also  in  the  undis- 
turbed possession  of  the  land  by  himself  as  vendee  to  resist  a  recov- 
ery upon  the  state  of  facts  disclosed  by  this  record. 

The  judgment  of  the  court  below  is  reversed  and  cause  remanded 
with  directions  to  render  a  judgment  on  the  note  against  the  appellee 
and  for  further  proceedings  consistent  with  this  opinion. 

/.  B.  Thompson,  Jr.,  for  appellant. 

Bradley,  for  appellee. 
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Leroy  Womack  V.  A.  S.  Gardner,  etc. 

Ejectment — Pleading — Description. 

A  petition  to  recover  real  estate  held  to  be  fatally  defectiye  for 
failing  to  describe,  even  in  general  terms,  the  real  estate  sought 
to  be  recovered. 

EJectnient — ^Writ  of  Possession — Sufficiency. 

A  writ  directing  the  sheriff  to  place  plaintiff  in  possession  of  a  lot 
at  N.  station  on  the  east  side  of  the  railroad  "10  poles  in  front  to  two 
rock  comers,  and  running  back  16  poles  to  two  rock  comers/' 
neither  one  of  the  comers  being  located  or  identified,  imposes  on  the 
sheriff  the  duty  not  only  to  deliver  possession,  but  to  locate  the 
property,  and  the  latter  duty  can  nto  be  imposed  on  a  ministerial 
officer. 

Courts — ^Transfers  of  Causes. 

Where  defendant's  answer  sets  up  not  only  a  defense  to  the  action 
in  ejectment,  but  also  facts  entitling  defendant  to  a  lien  on  plainUfTs 
lot,  the  cause  was  properly  transferred  to  the  equity  docket. 

Vendor  and  Purchaser-^Location  of  Land. 

Where  a  deed  does  not  locate  the  land  conveyed,  the  vendor  and 
the  purchaser  can  make  a  change  in  the  location,  and  the  purchaser 
having  bought  on  the  faith  of  an  agreement  as  to  the  location  in  force 
at  the  time  of  the  purchase,  the  vendor  can  not  repudiate  such 
changed  location,  and  insist  on  the  first  location. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

December  18,  1872. 

Opinion  by  Judge  Lindsay: 

Appellant's  petition  upon  its  face  is  fatally  defective,  in  failing  to 
describe  even  in  general  terms,  the  real  estate  sought  to  be  recov- 
ered, and  even  if  the  deed  be  regarded  as  constituting  part  of  it, 
still  the  description  of  the  premises  is  so  indefinite  that  no  judg- 
ment capable  of  being  executed  could  have  been  entered  upon  a  con- 
fession. A  writ  directing  the  sheriff  to  place  appellant  in  possession 
of  a  lot  at  Nebo  Station  on  the  east  side  of  the  railroad  "10  poles 
in  front  to  two  rock  comers  and  running  back  16  poles  to  two  rock 
corners,"  neither  one  of  the  comers  being  located  or  identified, 
would  impose  upon  him  not  only  the  duty  of  delivering  the  posses- 
sion, but  of  locating  the  property.  The  latter  being  clearly  a  judi- 
cial act,  can  not  be  imposed  upon  a  ministerial  officer. 
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As  the  answer  of  appellees  not  only  sets  up  matters  of  defense  to 
the  action  in  ejectment  but  also  a  state  of  facts  entitling  them  to  a 
lien  on  appellant's  lot  for  their  improvements  in  case  it  should  turn 
out  that  their  storehouse  had  been  built  on  it,  and  also  demonstrating 
the  necessity  for  locating  and  determining  the  beginning  comers 
and  boundaries  of  their  respective  lots,  it  was  proper  that  the  suit 
should  be  transferred  to  the  equity  side  of  the  docket. 

But  if  the  court  had  erred  in  making  the  transfer,  as  appellant 
could  not  have  recovered  on  his  petition,  such  error  would  afford 
him  no  ground  for  complaint. 

We  are  of  opinion  that  the  proof  shows  very  clearly  that  the  line 
to  which  appellees  claim  is  the  one  finally  agreed  on,  and  fixed  by 
appellant  and  his  vendor.  Neighbors,  as  his  deed  does  not  locate  the 
lot,  he  and  his  vendor  could  make  or  change  the  location.  Not- 
withstanding the  statute  of  frauds,  these  appellees  having  purchased 
upon  the  faith,  as  they  had  the  right  to  do,  of  the  agreement  as  to 
location  in  force  at  the  time  of  their  purchase,  appellant  can  not  be 
allowed  to  repudiate  it  and  insist  on  the  first  location  to  their  detri- 
ment. 

We  do  not  regard  it  material  whether  the  line  in  existence  at  the 
time  of  appellee's  purchase  was  pointed  out  to  them  by  appellant  or 
by  some  one  else.  It  was  shown  to  them  and  it  was  the  true  line 
at  the  time. 

Judgment  affirmed. 

J  as.  Montgomery,  for  appellant. 
Wintersmith,  for  appellees. 


Chas.  Denton's  Ex'r  v.  Emily  Parker. 

Executors  and  Administrators— Action  by  Administrator  Against  Widow 
— ^Admission. 

In  a  suit  by  an  administrator  against  the  widow  of  the  deceased 
to  recorer  certain  gold  which  the  widow  claimed  as  a  legacy,  failure 
of  the  administrator  to  introduce  any  evidence  with  reference  to  the 
indebtedness  of  the  estate,  when  taken  in  connection  with  his  eyasiye 
reply  to  defendant's  answer  will  be  taken  as  an  admission  that  there 
are  no  debts  of  the  estate  to  be  paid. 
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Executors  and  Administrators— Action  by  Administrator  Against  Legatee. 

Where  an  administrator  sues  in  equity  to  recover  personal  property 

in  the  hands  of  a  legatee,  recovery  can  not  be  had  merely  for  the 

purpose  of  enabling  him  to  repay  the  devisee  the  sum  of  money 

received. 

Executors  and  Administrators — Life  Tenant — Bond. 

The  devise  of  personal  property  to  the  testator's  widow  for  life 
without  requiring  a  bond  to  protect  remaindermen  confers  upon  her 
the  right  to  its  possession  and  use  without  execution  of  bond  to 
remaindermen. 

Executors  and  Administrators— Life  Tenant — Remaindermen — Bond. 

Where  a  will  does  not  require  a  devisee  of  a  life  interest  to  execute 
a  bond  for  protection  of  the  remaindermen,  the  remaindermen,  and 
not  the  executor,  should  apply  for  a  bond  if  their  rights  are  in  danger. 

APPEAL  FROM  BARREN  CJIRCUIT  COURT. 

December  18,  1872. 

Opinion  by  Judge  Pryor  : 

This  action  at  law  by  the  appellant  for  the  recovery  of  the  gold 
was  on  his  motion  transferred  to  the  equity  docket,  and  the  court 
below  adjudged  that  the  appellee,  the  widow,  was  entitled  to  retain 
it.  The  judgment  is  based  upon  the  idea  that  the  widow  (the  ap- 
pellee) was  first  entitled  to  the. beneficial  provisions  of  the  will. 
The  devisor  designated  first,  the  property  that  the  widow  is  to  have 
and  in  this  devise  he  gives  to  her  three  hundred  dollars  in  gold,  and 
the  remainder  of  his  estate  he  gives  to  certain  of  his  kindred  there- 
in named.  The  widow  had  possession  of  this  gold  at  the  date  of 
her  husband's  death  and  placed  it  for  safe  keeping  in  the  custody 
of  the  bank  at  Russellville.  She  alleges  in  her  answer  that  she  is 
entitled  to  it  by  reason  of  the  devise  to  her  and  that  the  estate  in 
the  hands  of  the  executor  was  ample  to  pay  the  debts.  The  appel- 
lant files  a  reply  to  this  answer  and  cross-petition  of  the  appellee  in 
which  his  denial  is  at  least  evasive  with  reference  to  the  indebted- 
ness of  the  estate,  and  would  indicate  to  the  mind  of  the  chancellor 
that  the  statements  in  the  answer  of  the  appellee  on  the  subject  of 
the  indebtedness  was  true.  There  is  no  proof  whatever  as  to  the 
indebtedness  of  the  estate  to  Denton  and  no  oflFer  made  by  the  ap- 
pellant to  have  the  case  referred  to  the  commissioner  for  the  pur- 
pose of  ascertaining  it.  It  was  within  the  power  of  the  executor, 
and  not  the  widow,  to  show  the  indebtedness,  and  his  failure  to  in- 
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troduce  any  evidence  with  reference  to  the  debts  or  to  have  the 
same  ascertained  by  a  commissioner  when  taken  in  connection  with 
his  evasive  answer,  in  our  opinion  was  equivalent  to  an  admission 
that  there  were  no  debts  to  pay,  or  that  he  had  assets  sufficient  for 
that  purpose.  There  is  no  doubt  but  what  the  appellant  upon  his 
qualification  as  executor  became  entitled  to  the  estate  (personal)  of 
the  devisor  for  the  pa)rment  of  debts  and  the  various  devises  and 
legacies  as  directed  by  the  will,  but  when  he  comes  into  a  court  of 
equity  a  recovery  will  not  be  permitted  as  against  a  devisee  or  lega- 
tee merely  for  the  purpose  of  enabling  him  to  repay  that  devisee 
the  very  same  money  received.  If  the  devisee  had  been  indebted 
to  the  estate  and  by  the  will  was  entitled  either  to  a  specific  legacy 
or  a  certain  sum  of  money,  a  court  of  equity  would  not  compel  the 
devisee  to  discharge  the  indebtedness  by  paying  over  the  money 
when  the  legacy  or  devise  would  satisfy  it  and  when  it  was  not 
required  to  pay  debts,  or  other  charges  made  by  the  will.  In  this 
case  the  money  due  the  widow  was  first  to  be  paid ;  there  is  no  evi- 
dence of  any  indebtedness  or  necessity  for  paying  it  to  the  executor. 
She  gets  less  than  she  is  entitled  to  by  the  provisions  of  the  will  and 
the  court  below  acted  properly  in  the  rendition  of  a  judgment  by 
which  she  is  permitted  to  retain  the  money.  The  devise  of  the 
personal  property  to  the  widow  for  life  necessarily  confers  upon  her 
the  right  to  its  possession  and  use  without  the  execution  of  any 
bond  to  the  remainderman,  nor  are  we  prepared  to  adjudge  that 
the  widow  can  be  required  to  give  bond  for  the  money  devised  to 
her.  The  devisor  did  not  require  any  such  security  for  the  pay- 
ment of  the  money  to  them  in  remainder  and  even  if  their  rights 
are  endangered  by  paying  the  money  over  they  alone  can  require 
the  bond  and  not  the  executor.  The  judgment  of  the  court  below 
is  oKfificd. 

Lewis  Boles,  for  appellant 

McQuown,  for  appellee. 
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W,  R  Woodruff  v.  City  of  Louisville. 

Licenses — Occupation  Tax. 

An  occupation  tax  on  attorneys  at  law,  which  is  not  shown  to  he 
disproportionate  to  that  home  by  tradesmen  and  professional  men 
generally  for  the  same  purpose  is  a  legal  exercise  of  the  taxation 
power. 

APPEAL  PROM  JEFFERSON  CIRCUIT  COURT. 

April  19,  1872. 

Opinion  by  Judge  Hardin  : 

The  exaction  of  the  license  fee  complained  of  in  this  case  must, 
in  our  opinion,  be  regarded  as  merely  the  imposition  of  a  tax  on 
the  particular  occupation  or  business  of  an  attorney  at  law,  as  like 
taxes  are  imposed  on  other  lucrative  pursuits,  for  various  purposes ; 
and,  as  the  burden  thus  imposed  on  the  appellant  is  not  shown  to 
have  been  disproportionate  or  unequal  to  those  borne  by  tradesmen 
and  professional  men  generally,  for  the  same  purpose,  we  can  not 
regard  it  as  an  unauthorized  taking  of  private  property  for  public 
use;  but  we  concur  with  the  court  below  that  it  was  a  legal  and 
proper  exercise  of  the  taxing  power. 

Wherefore  the  judgment  is  affirmed. 

Brown,  for  appellant, 

T.  L.  Burnett,  for  appellee. 


Scott  Walker  v.  J,  W.  Williams,  etc. 

District  and  Prosecuting  Attorneys — Fees. 

To  entitle  the  county  attorney  to  the  15  per  cent,  allowed  him  by 
law»  it  must  appear  that  he  prosecuted  in  the  committing  court,  and 
assisted  or  offered  to  assisit  the  commonwealth's  attorney  in  recover- 
ing Judgment  on  the  forfeited  bond  or  recognizance. 

APPEAL  FROM  CUMBERLAND  CIRCUIT  COURT. 

December  19,  1872. 

Opinion  by  Judge  Lindsay  : 

It  was  held  by  this  court  in  the  case  of  Stone  v,  Riddell,  5  Bush 
349,  that  the  act  of  February  21,  1868  (Sess.,  Vol.  1,  page  23),  was 
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void  and  not  enforceable.  The  decision  in  that  case  is  still  adhered 
to,  but  the  difficulty  in  the  way  of  affording  relief  to  appellant  upon 
this  appeal  is  that  the  record  before  us  does  not  show  that  he,  as 
county  attorney,  prosecuted  in  the  examining  courts  the  parties 
whose  bonds  were  forfeited. 

To  entitle  the  county  attorney  to  the  15  per  cent,  allowed  him  by 
the  act  in  question,  it  must  appear  that  he  prosecuted  in  the  commit- 
ting court,  and  assisted  or  offered  to  assist  the  commonwealth's  at- 
torney in  recovering  judgment  on  the  forfeited  bond  or  recogni- 
zance. 

For  the  reason  given  the  judgment  in  this  case  must  be  affirmed. 

Garnett,  for  appellant. 
,  for  appellee. 


HiNEs  &  Thomas  v.  S.  M.  Helm. 

New  Trial — Newly  Discovered  Evidence. 

A  new  trial  can  not  be  granted  because  of  newly  discovered  evi- 
dence which  could  have  been  discovered  and  used  on  the  trial  by  the 
exercise  of  reasonable  diligence. 

APPEAL  FROM  WARREN  CIRCUIT  COURT. 

December  19,  1872. 

Opinion  by  Judge  Peters  : 

The  evidence  discovered  after  the  trial  was  to  the  very  point  in 
issue  on  which  appellants  had  adduced  evidence  and  made  their 
defense,  and  the  rule  in  such  cases  is  that  new  trials  for  discovery  of 
parol  evidence  to  the  facts  in  issue  and  to  which  evidence  had  been 
oflFered  on  the  trial  should  be  seldoni  granted,  even^where  there 
had  been  diligence  in  preparing  the  defense.  In  this  case,  Thomas, 
one  of  the  partners  and  a  defendant,  knew  that  Baker  was  engaged 
by  the  firm  to  haul  the  wheat  and  that  he  would  prove  the  facts 
which  he  stated  he  would  prove,  and  he  failed  to  have  him  sum- 
moned or  to  give  Hines  the  information.  Nor  does  it  appear  that 
Hines  was  absent  and  could  not  have  known  what  Baker  would 
prove  by  even  slight  attention  to  the  business.    They  have  not  man- 
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ifested  reasonable  diligence  in  the  preparation  of  their  defense  and 
the  judgment  must  be  affirmed. 


W.  Underwood,  for  appellants. 
Rodes  &  Clark,  for  appellee. 


C  M.  Whipp  v.  J.  W.  Sweeney,  etc. 

Deeds— SufRciency. 

A  deed  purporting  to  be  a  sale  of  all  the  interest  of  the  grantors 
in  the  estate  of  their  grandfather  was  held  to  be  binding  on  the 
grantors. 

APPEAL  FROM  CASEY  CIRCUIT  COURT. 

December  19»  1872. 

Opinion  by  Judge  Hardin  : 

Although  the  deed  from  the  appellees  to  the  appellant,  describing 
the  interest  of  the  appellees  in  the  estate  of  Joel  Sweeney,  deceased, 
as  being  one-seventh ;  having  reference,  no  doubt,  to  the  number  of 
decedent's  children  and  their  representatives,  including  Jesse  Swee- 
ney, yet  the  deed  in  our  opinion  plainly  imports  a  sale  of  all  the 
interest  and  right  of  the  appellants,  as  heirs  of  their  grandfather 
in  the  property  described  in  the  deed  as  having  descended  to  his 
heirs ;  whether  Jesse  Sweeney,  or  any  other  heir,  should  be  excluded 
on  account  of  advancements  or  not. 

It  results  that  the  judgment  that  the  appellees  are  entitled,  not- 
withstanding their  deed,  to  one-forty-second  part  of  said  property, 
is  erroneous. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  dismiss  the  petition. 

Wolford,  Owsley  &  Brordetf,  for  appellant. 

Durham  &  Jacobs,  for  appellees. 
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E.  L.  FouLKs  V,  John  P.  Ritter,  etc. 

Chattel  Mortg^ges^Foreclosure— Necessary  Party. 

In  a  suit  to  foreclose  a  chattel  mortgage,  one  who  sold  the  property 
to  satisfy  a  debt  owing  by  the  mortgagor  is  not  a  necessary  party. 

APPEAL.  FROM  CHRISTIAN  CIRCUIT  COURT. 

December  19,  1872. 

Opinion  by  Judge  Lindsay  : 

The  evidence  presented  in  this  record  does  not  justify  the  con- 
clusion that  appellant  was  induced  to  give  to  Spencer  authority  to 
execute  the  mortgage  to  L.  B.  Ritter,  by  reason  of  any  opinion  giv- 
en him  as  to  its  legal  effect  by  said  mortgagee  in  person,  or  by 
agent  or  attorney.  It  does  not  appear  that  said  Ritter  ever  spoke 
to  appellant  on  the  subject,  and  it  seems  that  at  the  time  J.  P.  Rit- 
ter advised  him  as  to  its  effect,  he  was  acting  for  Spencer,  and  gave 
the  opinion  at  the  instance  of  appellant  himself. 

We  would  be  inclined  to  doubt  whether  or  not  the  written  au- 
thority empowered  Spencer  to  mortgage  the  planing  mill  and  other 
property  claimed  by  appellant,  but  he  sets  up  in  his  petition  and 
answer  that  it  was  intended  to  confer  that  power,  and  the  paper 
executed  to  him  by  J.  P.  Ritter,  as  agent  for  L.  B.  Ritter,  exonerat- 
ing him  from  personal  liability,  in  terms  ratifies  and  approves  the 
mortgage  then  written,  which  mortgage  embraced  this  property. 

Appellant  was  not  a  necessary  party  to  the  proceeding  to  enforce 
the  mortgage.  He  did  not,  as  matter  of  law,  own  the  planing  mill, 
etc.  He  held  the  title  thereto  to  secure  the  debt  owed  him  by  Spen- 
cer, and  as  indemnity  on  account  of  his  suretyships  for  him.  When 
he  gave  Spencer  authority  to  mortgage  the  property  to  L.  B.  Rit- 
ter, he  released  all  claim  to  it,  except  as  between  himself  and  his 
debtor. 

He  failed  to  show  that  he  was  damaged  by  the  sale  made  by  the 
commissioner,  or  that  any  fraud  had  been  practiced  on  him  by  the 
mortgagee. 

It  is  no  ground  of  complaint  that  the  mortgage  of  J.  P.  Ritter 
on  the  individual  interest  of  Abell  was  enforced,  inasmuch  as  it  is 
dear  that  the  entire  property  will  not  satisfy  L.  B.  Rittcr's  claim, 
and  pay  firm  debts  contracted  after  Spencer  became  a  partner. 

Judgment  affirmed, 

F eland,  Phelps  &  Son,  for  appellant. 

McPkerson,  Chaniplin,  Ritter,  for  appellees. 
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Peter  S.  Smith,  etc.,  v.  Mike  Snowpen's  Adm'r. 

Attachment— Conveyance  Pending  Suit. 

Where,  after  property  is  attached,  the  owner  conveys  it  pending 
the  attachment  suit,  and  the  ground  of  attachment  is  not  sustained, 
the  purchaser  of  the  land  from  the  one  pending  the  attachment 
proceeding  is  not  affected  by  it. 

APPEAL  FROM  PULASKI  CIRCUIT  COURT. 

December  21,  1872. 

Opinion  by  Judge  Peters  : 

On  the  ISth  of  May,  1861,  George  W.  Gastenaw  sued  out  an 
attachment  against  the  estate  of  Andrew  Burkheart  on  the  alleged 
grounds,  as  stated  in  the  petition  only,  that  he  was  about  to  sell, 
convey  or  "otherwise  dispose  of  his  property  with  the  fraudulent 
intent  to  cheat,  hinder,  and  delay  his  creditors  in  the  collection  of 
their  debts."  The  sheriff,  to  whom  the  attachment  was  delivered, 
levied  it  the  same  day  it  was  issued  on  240  acres  of  land,  as  the 
property  of  the  defendant.  At  the  March  term,  1862,  the  plaintiff 
below  filed  an  affidavit  stating  that  he  believed  the  defendant  "is" 
a  non-resident,  and  in  a  few  days  thereafter  he  amended  that  affi- 
davit by  stating  that  at  the  time  he  filed  his  original  affidavit  An- 
drew Burkheart  was  a  non-resident. 

At  the  September  term,  1863,  the  cause  was  submitted  for  judg- 
ment without  answer  or  appearance  by  defendant  and  without  any 
proof  in  the  case,  except  that  it  is  stated  in  the  judgment  that  it 
appeared  from  the  proof  in  the  case  that  Andrew  Burkheart  was 
a  non-resident,  and  judgment  was  then  rendered  for  the  sale  of 
one  hundred  and  forty  (140).  acres  of  land  on  Qifty  in  Pulaski 
County,  or  so  much  thereof  as  should  be  required  to  pay  the  plain- 
tiff the  sum  of  $125,  with  interest  at  the  rate  of  6  per  cent,  per 
annum  from  the  25th  of  December,  1861,  till  paid,  and  the  costs, 
etc. ;  and  a  commissioner  was  appointed  to  make  the  sale.  The  com- 
missioner reports  he  sold  "Two  hundred  and  forty  acres  of  land  for 
$169.70,  the  amount  of  plaintiff's  debt,  interest  and  costs,  to  J.  C. 
Patton,  who  complied  with  the  terms  of  the  sale,  and  the  same  was 
approved  and  confirmed  by  the  court,  and  a  deed  made  to  the  pur- 
chaser by  the  master  for  240  acres." 

On  the  20th  of  May,  1861,  five  days  after  the  attachment  was  lev- 
ied on  the  land,  Burkheart  conveyed  it,  for  a  valuable  consideration, 
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to  Michael  Snowden,  who  on  the  11th  of  March,  1863,  sold  and 
conveyed  the  same  land  to  Peter  S.  and  Joseph  L.  Smith,  in  con- 
sideration of  $600,  one  hundred  and  sixteen  of  which  they  paid 
down,  and  executed  their  notes  for  the  residue,  one  for  $100  due 
9th  of  February,  1864,  one  for  same  amount  due  9th  of  February, 
1865,  one  for  same  amount  due  9th  of  February,  1866,  one  for 
same  amoimt  due  9th  of  February  1867,  and  one  for  $84  due  the 
9th  of  February,  1868,  all  bearing  interest  from  date.  On  the  6th 
of  March,  1868,  Snowden  instituted  suit  on  said  notes,  alleging 
that  they  were  due  and  unpaid ;  that  he  had  a  lien  on  said  land  for  ' 
their  payment,  and  prayed  judgment  for  his  debt  and  a  sale  of  the 
land,  etc. 

In  an  amended  pleading  made  by  Snowden's  personal  representa- 
tive, he  having  died,  and  the  suit  having  been  revived,  he  alleged 
that  Patton  acquired  no  title  to  the  land,  that  the  judgment  and 
sale  in  the  case  of  Gastenaw  to  Burkheart  were  void  and  that  he 
had  learned  that  Howard  Gardner  was  in  possession  of  the  land,  and 
he  made  Gate,  Patton  and  Gardner  defendants,  on  all  of  whom  proc- 
ess was  served,  and  they  failed  to  answer,  thereby  in  effect  admit- 
ting the  truth  of  the  allegations. 

The  Smiths  resisted  payment  on  the  ground  that  Snowden  war- 
ranted the  title  in  the  conveyance  to  them ;  that  when  he  made  the 
deed  he  had  no  title,  but  that  the  title  was  in  Patton,  the  purchaser 
at  the  judicial  sale,  made  under  the  judgment  of  Gastenaw  against 
Burkheart,  and  that  their  covenant  was  broken  as  soon  as  made.  A 
transcript  of  the  record  in  that  case  was  made  an  exhibit  and  they 
pray  for  a  cancelment  of  their  notes.  The  court  below  rendered 
judgment  against  the  Smiths  for  the  amount  of  the  notes  sued  on 
and  adjudging  that  Snowden  had  a  lien  on  the  land  for  the  payment 
of  their  respective  amounts,  ordered  a  sale  of  the  land  for  the  pur- 
pose of  their  satisfaction,  and  the  Smiths  have  appealed. 

In  Warner  v.  Everett,  8  B.  Monroe  262,  this  court  held  that  the 
owner  of  property  which  had  been  seized  by  attachment  may,  during 
the  continuance  of  such  seizure,  sell  and  dispose  of  such  title  as  he 
has  to  the  property,  and  the  purchaser  will  hold  it  subject  to  the  final 
disposition  of  the  suit  and  attachment  by  which  a  lien  is  attempted 
to  be  created. 

There  was  no  evidence  offered  to  sustain  the  ground  for  the 
attachment  when  it  was  first  sued  out  and  which  was  relied  upon 
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at  the  time  Burkheart  conveyed  the  land  to  Snowden,  and  the 
ground  upon  which  it  was  sustained  was  not  presented  for  nearly 
one  year  after  the  date  of  appellee's  decease.  On  the  ground  first 
stated  the  attachment  was  not  sustained,  and  no  lien  on  the  land 
was  created  by  it ;  consequently  Snowden's  purchase  from  Burk- 
heart cannot  be  affected  by  it. 

Besides,  the  commissioner  exceeded  his  authority  by  selling  240 
acres  of  land  when  the  judgment  required  the  sale  of  140  acres 
only;  but  the  proceedings  under  the  attachment  are  radically  de- 
fective, and  the  judgment  must  be  affirmed. 

Fox,  for  appellants. 

Morrow,  for  appellee. 


William  McCarty  v.  Geo.  E.  Johnson,  etc. 

Husband  and  Wife — Wife's  Separate  Estate. 

By  Act  1867-8,  Vol.  1,  p.  5,  §  1,  relating  to  the  power  of  married 
women  to  alienate  their  separate  estates,  the  Legislature  intended 
to  relieve  married  women  from  any  greater  disability  in  regard 
to  the  sale  of  their  separate  estates  than  is  imposed  on  them  with 
regard  to  their  general  estates. 

Statutes^Repeaiing  Act. 

Where  a  subsequent  act  of  the  Legislature  can  not  be  harmonized 
with  the  previous  act,  the  former  act  is  repealed  by  the  latter, 
although  no  reference  is  made  thereto  in  the  latter  act 

Husband  and  Wife— Conveyance  of  Wife's  Estate. 

A  married  woman  may,  by  Joining  with  her  husband,  convey  her 
real  estate,  and  retain  a  sepieirate  use  in  the  proceeds  of  the  sale. 

APPEAL  FROM  SCOTT  CIRCUIT  COURT. 

October  22,  1872. 

Opinion  by  Judge  Peters  : 

On  the  9th  of  Januray,  1863,  George  EUey  published  his  last 
will  in  these  words: 

"Know  all  men  by  these  presents,  that  I,  George  Elley,  of  Scott 
county,  Kentucky,  do  hereby  make  my  last  will  and  testament,  re- 
voking all  other  wills  by  me  heretofore  made. 
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"First. — I  give  and  devise  my  grandson,  George  Elley  Johnson, 
the  homestead,  or  farm  on  which  I  now  reside,  containing  six 
hundred  and  fifty  acres,  to  him  and  his  heirs  forever,  subject,  how- 
ever, to  this  limitation,  that  if  the  said  George  should  die  leaving 
no  child  or  children,  or  their  descendants,  living  at  the  time  of  his 
death,  then  said  tract  of  land  is  to  go  to  my  daughter  Irene  John- 
son to  be  held  by  her  as  specified  in  the  next  clause  of  this  will. 

"Second. — I  give  and  devise  to  my  said  daughter  Irene  John- 
son all  the  remainder  of  my  estate  of  every  kind  whatsoever,  con- 
sisting of  land,  slaves,  and  personalty  now  owned,  or  hereafter  to 
be  acquired  by  me,  to  and  for  her  own  separate  use,  free  from  all 
interest  or  control  on  the  part  of  her  present  husband;  or  any 
other  husband  she  may  hereafter  have." 

This  will  was  probated  on  the  2Sth  of  September,  1863,  and 
Leonidas  L.  Johnson,  the  husband  of  Mrs.  Irene  Johnson  the  daugh- 
ter and  devisee  of  said  testator,  took  out  letters  of  administration 
with  the  will  annexed  on  his  estate. 

On  the  13th  of  September,  1872,  the  devisees,  George  E.  Johnson, 
Irene  Johnson  and  her  husband,  the  said  L.  L.  Johnson  as  hus- 
band, also  administrator  with  the  will  annexed,  joined  in  a  contract 
for  the  sale  of  227  acres,  part  and  parcel  of  the  650  acres  devised 
by  said  testator  to  said  George  K  Johnson,  with  contingent  remain- 
der to  said  Irene  Johnson,  to  William  McCarty  for  a  full  and  fair 
price,  and  the  latter,  not  being  satisfied  that  his  vendors  were  able 
to  make  him  a  good  title  to  said  land,  the  parties  agreed  to  the 
foregoing  facts,  and  having  made  oath  that  the  controversy  is  a  real 
one,  and  the  proceedings  in  good  faith  to  determine  the  rights  of 
the  parties  as  prescribed  in  Sec.  705,  Civ.  Code,  submitted  the 
same,  with  a  copy  of  George  Elley's  will,  and  of  the  writing  evi- 
dencing the  sale  of  the  land  by  the  devisees  and  administrator 
cum  testamento  annexo  to  the  Scott  Circuit  Court  for  an  adjudica- 
tion of  the  question,  and  upon  final  hearing,  the  court  below  was 
of  opinion  that  said  vendors  could  make  to  McCarty  a  good  and 
sufficient  deed,  and  that  he  should  accept  the  one  tendered.  And 
from  that  judgment  the  appeal  is  prosecuted  by  McCarty. 

We  are  satisfied  that  if  the  powers  of  a  married  woman  to 
alienate  her  separate  real  estate,  created  by  deed  or  will,  had  not 
been  enlarged  since  the  adoption  of  the  Revised  Statutes,  that 
under  Sec.  17,  Chap.  47,  2  Vol.  R.  S.,  p.  28,  Mrs.  Johnson  could 
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not  have  alienated  her  estate  in  the  land  contracted  to  be  sold  to 
appellant  by  joining  with  the  personal  representative  of  the  tes- 
tator. But  by  an  act  of  the  Legislature,  approved  16th  of  Janu- 
ary, 1868,  1  Vol.  Sess.  Acts  1867-8,  p.  5,  the  powers  of  married 
women  to  alienate  their  separate  estates  created  as  aforesaid,  are 
enlarged ;  that  enactment  is  in  the  words  following : 

"1.  That  where  real  property  has  been,  or  shall  hereafter  be 
conveyed,  or  devised,  to  a  married  woman  for  her  separate  use, 
without  the  intervention  of  a  trustee,  and  without  any  restriction 
upon  the  sale,  or  conveyance  thereof  during  coverture,  the  right  of 
such  married  woman  to  sell  and  convey  such  property  shall  be 
the  same  as  if  said  property  had  been  conveyed,  or  devised,  to 
her  absolutely,  without  any  separate  use  being  expressed;  but  her 
separate  use  shall  continue  in  the  proceeds  of  such  sale." 

By  this  enabling  statute  the  Legislature  intended,  where  no  trus- 
tee intervened,  and  where  the  deed,  or  will,  creating  a  separate 
estate  in  a  married  woman  does  not  in  express  terms  withhold  or 
restrict  the  power,  to  relieve  her  from  any  greater  disability  with 
regard  to  the  sale  and  conveyance  of  her  separate  estate  than  she 
labored  under  with  regard  to  her  general  estate ;  but  when  she  sold 
said,  although  no  reference  is  made  to  the  Revised  Statutes  either 
in  the  title  or  the  context  of  the  Act. 

It  results  from  the  foregoing  that  Mrs.  Irene  Johnson,  by  join- 
ing with  her  husband  in  a  conveyance,  may  alienate  her  estate, 
though  it  be  separate  in  the  land  described,  the  separate  use  at- 
taching to  and  continuing  in  the  proceeds. 

And  the  judgment  is  therefore  affirmed. 

Darnaby,  for  appellant. 


Willis  Ward,  Adm'r,  v,  Eliza  Ward. 

Wills— Election  by  Widow. 

A  will  held  not  to  put  a  testator's  widow  upon  her  election  whether 
ishe  will  take  under  the  will  and  waive  her  right  to  distribution  un- 
der the  wiU. 

APPEAL.  FROM  METCALF  CIRCUIT  COURT. 

December  29,  1872. 
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Opinion  by  Judge  Hardin: 

We  concur  with  the  court  below  in  the  conclusion  that  the  will 
of  Willis  Ward  was  not  of  a  character  to  put  the  appellee  on  her 
election  whether  she  would  take  the  benefit  of  the  special  provision 
made  in  the  third  clause  and  waive  her  shares  in  distribution  or 
renounce  the  will.  And  also  in  the  opinion  that  it  is  manifestly  in- 
ferable from  the  provisions  of  the  will  that  the  testator  did  not  in- 
tend to  exclude  his  wife  from  her  distributive  share  of  his  estate, 
but  that  it  should  be  embraced  by  the  reservation  made  in  her  favor, 
in  the  first  clause  of  the  will. 

We  perceive  no  valid  ground  of  objection  to  the  details  of  the 
judgment. 

Wherefore  the  judgment  is  afHrmed. 

Garnett,  Dehoney,  for  appellant. 
Leslie,  Botts,  for  appellee. 


W.  H.  Sandford  v.  R.  D.  Kemper. 

Forcible  Entry  and  Detainer — Right  of  Possession. 

In  an  action  for  forcible  entry,  the  question  as  to  which  party  is 
legally  entitled  to  the  possession  can  not  be  considered,  and  it  is 
immaterial  whether  plaintiff's  possession  was  right  or  wrong,  if  it 
was  proved  to  be  actual. 

Forcible  Entry  and  Detainer — Action  of,  When   Lies. 

An  action  for  forcible  entry  will  not  lie  in  favor  of  one  who  gains 
possession  merely  as  an  interloping  rambler,  or  as  a  mere  scram- 
bling possession. 

APPEAL.  FROM  OW*EN  CIRCUIT  COURT. 

January  3,  1873. 

Response  by  Judge  Lindsay  : 

Although  the  court  took  the  trouble  to  read  "the  decisions  relied 
on  by  appellant's  counsel  to  show  that  the  third  instruction  asked 
for  was  proper,  we  did  not  deem  it  necessary  to  review  them  to 
prove  that  the  principal  recc^ized  in  each  of  them  was  perfectly 
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consistent,  with  the  conclusion  that  the  mere  fact  of  possession  with- 
out claim  of  right"  was  -not  such  a  possession  as  would  support  a 
writ  of  forcible  entry. 

Although  the  opinion  in  the  case  of  Smith  v.  Dedman,  4  Bibb. 
192,  does  not  set  out  the  facts,  it  is  perfectly  manifest  that  the  party 
in  possession  held  peaceably  and  under  a  claim  of  right.  So  in  the 
case  of  Brumfield  v.  Reynolds,  4  Bibb.  388.  Although  in  the  case  of 
Chiles  V.  Stephens,  3  A.  K.  Marshall  341,  the  court  says :  That  "to 
entitle  Stephens  to  restitution  it  was  incumbent  on  him  barely  to 
prove  that  at  the  time  Chiles  &  Peebles  entered  upon  the  land  in 
contest  he  was  in  fact  possessed  and  that  their  entry  was  without 
his  assent  or  that  of  his  agent,"  the  fact  clearly  appears  that  if 
Stephens  was  in  possession  at  all  it  was  under  claim  of  title.  We 
fully  recognize  the  fact  that  it  is  immaterial  whether  the  possession 
be  right  or  wrong,  if  it  be  perfect  and  complete,  and  that 
the  question  as  to  which  party  is  legally  entitled  to  the  possession  is 
not  to  be  considered  on  the  trial  of  a  writ  of  forcible  entry.  Still  to 
hold  that  the  third  instruction  comes  within  this  principle  would 
be  to  decide  that  if  a  trespasser  without  claim  of  right  and  for  the 
mere  purpose  of  gratifying  his  lawless  inclination,  forcibly  drives  a 
man  and  his  family  from  his  house,  that  he  can  not  expel  this  mere 
wanderer  and  regain  his  possession  without  subjecting  himself  to 
be  again  ousted  by  a  writ  of  forcible  entry.  In  the  case  of  Hunt  v. 
Wilson,  14  B.  Monroe  36,  both  parties  claimed  the  lands  and  the 
right  to  the  possession. 

The  possession  sufficient  to  support  an  indictment  for  forcible 
entry,  under  the  common  law  "must  be  quiet,  peaceable,  and  actual, 
not  a  mere  scrambling  possession."  Bacon's  Abridgment,  Vol.  4, 
page  328.  Although  under  our  laws  the  entry  need  not  be  actually 
accomplished  by  force,  but  is  treated  as  forcible,  if  made  without 
the  consent  of  the  party  in  possession,  we  are  not  aware  that  it  has 
even  been  held  that  the  writ  would  lie  in  favor  of  one  whose  pos- 
session was  only  such  as  a  mere  interloping  rambler  might  be  able 
to  obtain.  The  third  instruction  fails  to  recognize  this  distinction 
and  was  properly  refused.  We  can  not  agree  that  we  failed  to 
recognize  in  the  opinion  the  fact  "that  there  may  be  a  possession 
in  fact  by  a  person  not  in  fact  on  the  land,  but  we  also  recognized 
the  fact  that  in  this  case,  the  evidence  conduces  to  show  that  appel- 
lant attempted  to  secure  possession  by  a  mere  scramble,  and  that 
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he  never  became  actually  seized  and  possessed  of  the  premises.  Pe- 
tition overruled. 

Drane,  for  appellant. 

Craddock,  for  appellee. 


R.  B.  Dunn  v,  W.  O.  Bradley. 

Attorney  and  Client — Duty  of  Attorney  to  Court. 

An  attorney  vlolatefl  his  duty  as  an  officer  of  the  court,  in  adviBlng 
or  instructing  persons  applying  to  him  for  counsel  to  attempt  a  dis- 
honest version  of  the  law,  or  where  the  aid  of  a  chancellor  is  re- 
voked to  enable  appliant  to  perpetrate  a  gross  and  outrageous  fraud. 

Attorney  and  Client— Breach  of  Duty  by  Attorney — Fee. 

Where  an  attorney  at  law  gives  his  client  advice  by  means  of 
which  the  client's  creditors  may  be  defrauded,  the  attorney  is  not 
discharging  his  duties  as  an  officer  of  the  court,  but  acts  in  direct 
violation  thereof,  and  a  promise  by  the  client  to  pay  for  such  ad- 
vice will  not  be  implied  nor  an  express  promise  to  pay  therefor, 
be  enforced. 

APPEAL,  FROM  GARRARD  CIRCUIT  COURT. 

January  3,  1873. 

Opinion  by  Judge  Lindsay  : 

One  item  of  the  account  upon  which  appellee  obtained  judgment 
in  the  circuit  court  is  in  these  words.  "Legal  advice  to  place  your 
property  beyond  the  control  of  your  creditors,  $300."  Appellee 
proved  that  when  the  law  firm  of  which  he  was  a  member  was  ap- 
plied to  by  appellant  for  advice  or  information  as  to  the  best  mode 
of  disposing  of  his  property  so  as  to  prevent  it  from  being  subjected 
to  the  payment  of  large  claims  against  him  as  surety,  they  di- 
rected him  to  convey  it  to  one  of  his  brothers  apparently  for  a  suffi* 
cient  money  consideration;  afterwards  to  have  the  brother  then 
to  apply  to  a  court  of  equity  to  have  the  wife  empowered  to  hold 
property  in  her  own  right  and  transact  business  as  a  feme  sole. 
They  impressed  upon  him  the  necessity  of  having  a  witness  present 
to  sec  the  **pa)rment  of  the  purchase  money  or  rather  what  seemed 
to  be  such  payment/'  The  advice  thus  given  was  substantially  fol- 
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lowed,  and  appellee,  by  way  of  showing  that  it  was  valuable,  proved 
that  certain  parties  who  were  prosecuting  claims  against  appellant 
for  sums  aggregating  over  $13,000,  shortly  thereafter  dismissed 
their  action  at  their  own  costs,  and  that  appellant  and  his  wife  were 
at  the  time  of  the  trial  of  this  cause  in  the  possession  and  enjoy- 
ment of  the  property  thus  fraudulently  protected.  This  appeal  pre- 
sents the  question  whether  an  attomey-at-law  can  recover  for  serv- 
ices and  advice  of  this  character. 

The  petition  shows  upon  its  face,  and  appellee's  proof  demon- 
strates beyond  all  doubt,  that  the  conveyance  from  appellant  to  his 
brothers  and  from  them  to  his  wife  were  fraudulent,  and  so  known 
and  intended  to  be,  by  the  party  in  whose  favor  the  circuit  court 
rendered  judgment. 

There  is  no  rule  more  firmly  established  than  that  the  "law  will 
not  aid  in  enforcing  any  contract  which  is  alleged,  or  the  considera- 
tion of  which  is  inconsistent  with  public  policy  and  sound  morality." 
That  the  transaction  out  of  which  this  claim  grew  was  contrary  to 
public  policy  and  inconsistent  with  sound  morality  does  not  admit 
of  question. 

It  has  always  been  the  policy  of  our  laws  to  subserve  and  protect 
the  interests  of  creditors,  and  when  the  common  law,  or  the  rules 
of  equitable  procedure  have  been  found  ineffectual  to  protect  their 
rights  against  the  fraudulent  schemes  and  devices  of  dishonest  debt- 
ors, the  legislature  has  unhesitatingly  given  its  assistance  by  statu- 
tory enactments  conferring  additional  powers  upon  the  judicial  tri- 
bunals. Conveyances  intended  to  accomplish  such  ends  as  those 
from  appellant  to  his  brothers,  and  from  them  to  his  wife,  are  de- 
nounced by  the  laws  of  this  commonwealth,  as  absolutely  void  as 
to  creditors,  purchasers  and  all  other  innocent  persons,  who  other- 
wise would  be  affected  by  them.  Sec.  1,  Chapter  40,  Revised  Stat- 
utes. 

They  are  upheld  even  as  between  the  parties  solely  because  the 
courts  will  not  interfere  to  relieve  them  from  the  consequences  of 
their  own  fraudulent  acts. 

Appellant  enjoys  his  estate  today  by  reason  of  the  dishonest  prac- 
tices to  which  he  resorted.  His  success  in  defeating  his  bona  fide 
creditors  possibly  enAoldened  him  to  resist  the  enforcement  of  the 
claim  of  the  attorney  whose  advice  he  followed,  when  engaged  in 
placing  his  estate  beyond  the  reach  of  those  to  whom  he  was  partly 
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indebted.  He  is  entitled  to  no  consideration  from  the  court,  but, 
being  the  defendant  in  this  action,  he  has  the  legal  advantage  of  his 
late  attorney.  He  can  not  be  compelled  to  pay  this  claim  unless  the 
machinery  of  the  law  be  used  to  reward  one  of  its  own  officers  for 
instructing  himi  as  to  the  means  by  which  it  might  be  successfully 
disregarded. 

An  attorney  is  in  one  sense  an  officer  of  the  court.  He  owes  a 
duty  to  it,  and  to  the  law  as  well  as  to  his  client.  He  violates  this 
duty,  in  advising  or  instructing  those  applying  to  him  for  counsel 
or  instruction  to  attempt  a  dishonest  version  of  the  law,  and  much 
more  so  when,  as  in  this  case,  the  aid  of  the  chancellor  is  invoked 
to  enable  the  client  the  more  successfully  to  perpetrate  a  gross  and 
outrageous  fraud. 

One  of  the  means  by  which  Dunn  was  to  secure  to  himself  the 
future  enjoyment  of  his  estate  was  a  decree  of  the  chancellor  em- 
powering his  wife  to  hold  property  and  transact  business  as  a  feme 
sole. 

The  official  oath  of  an  attorney  at  law  binds  him  to  discharge  the 
duties  of  his  office  according  to  law.  Sec.  1,  Article  8,  State  Con- 
stitution. Fidelity  to  the  client  neither  requires  nor  excuses  advice 
leading  to  a  violation  of  the  law,  nor  the  commission  of  an  act  or 
acts  involving  moral  turpitude.  When  such  advice  is  given,  or 
when  the  client  is  instructed  as  to  the  means  by  which  his  creditors 
may  be  defrauded,  the  attorney  is  not  discharging  the  duties  of  his 
office  "according  to  law,"  but  in  direct  violation  of  it,  and  a  promise 
upon  the  part  of  the  client  to  pay  for  such  advice  will  not  be  implied, 
nor  will  an  express  contract  to  pay  for  it  be  enforced. 

As  to  this  claim  appellee's  petition  should  have  been  dismissed. 

The  judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion.  As  to  the  remaining  items 
of  the  account  sued  on,  a  new  trial  will  be  awarded. 

McKee,  Hopper,  for  appellant, 

Bradley,  James,  for  appellee. 
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F.  W.  Gatewood  V,  Edmond  Duff. 

Husband  and  Wife — Aotion  for  Necesaariea — Pleading. 

A  petition  in  an  action  on  a  note  alleged  to  have  been  given  for 
necessaries,  which  fails  to  allege  that  the  goods  were  sold  and 
furnished  to  the  wife,  or  that  credit  was  given  to  her  and  not  to  her 
husband,  is  insufficient  as  against  the  wife. 

Husband  and  Wife— Liability  for  Husbancfs  Debts. 

A  creditor  can  not  apply  the  proceeds  of  a  note  owned  by  his  wife 
to  the  husband's  debts  and  then  look  to  the  wife  for  payment  ol 
such  amount  on  her  debt 

Husband  and  Wife— Liability  of  Wife  for  Necessaries. 

A  judgment  in  personam  against  a  married  woman  on  a  note  al- 
leged to  have  been  executed  for  necessaries  was  held  to  be  erro- 
neous. 

APPEAL.  FROM  BARREN  CIRCUIT  COURT. 

January  3,  1873. 

Opinion  by  Judge  Lindsay  : 

Appellant's  demurrer  to  appellee's  petition,  as  amended,  should 
have  been  sustained.  To  construe  the  pleading  most  favorably  to 
appellee  he  only  charges  that  the  consideration  of  the  note  "was 
necessaries  for  Mrs.  Gatewood  and  her  family."  To  charge  the 
general  estate  of  a  married  woman,  the  articles  sold  must  not  only 
be  necessaries,  but  the  debt  must  have  been  contracted  by  her.  If 
the  credit  be  given  to  the  husband,  the  estate  of  the  wife  can  not  be 
reached,  although  she  signs  the  note  and  subsequently  agrees  to 
pay  the  debt.  Appellee  fails  to  allege  either  that  the  goods  were 
sold,  or  were  loaned  to  Mrs.  Giatewood  in  person,  or  that  the  credit 
was  given  to  her  and  not  to  the  husband.  But  aside  from  this  ap- 
pellee's petition  should  have  been  dismissed  upon  the  proof.  Appel- 
lee's own  deposition  shows  conclusively  that  he  did  not  regard 
Mrs.  Gatewood  as  bound  to  pay  more  than  $156.54  of  the  original 
indebtedness  for  which  the  note  was  executed.  Settle,  who  was  ap- 
pellee's witness,  swears  that  he  was  indebted  to  Mrs.  Gatewood  in 
the  sum  of  four  hundred  dollars,  and  that  after  he  had  reduced  his 
debt  to  about  two  hundred  dollars  his  note  was  assigned  to  Duff 
in  part  payment  of  claims  he  held  against  Gatewood  and  wife.    This 
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two  hundred  dollar  payment,  for  which  a  credit  is  entered  as  of  date 
January  28,  1867,  more  than  satisfied  Mrs.  Gatewood's  indebtedness, 
and  Duff  had  no  right  to  apply  the  payment  to  the  husband's  debt, 
and  still  look  to  the  wife  for  what  she  may  have  owed  him. 

There  is  still  another  circumstance  which  very  strongly  rebuts 
the  idea  that  the  credit  was  extended  to  Mrs.  Gatewood  at  all.  The 
account  against  her  filed  by  Duff  with  his  deposition  shows  that 
some  of  the  indebtedness  was  credited  as  far  back  as  October,  1858, 
that  it  ran  through  1859,  1862  and  1863,  and  that  no  note  was  taken 
except  for  seventy-five  dollars  loaned  money,  until  July  24,  1863. 
Inasmuch  as  a  married  woman's  estate  could  only  be  bound  by  an 
agreement  in  writing  signed  by  herself  and  husband,  it  is  very  re- 
markable that  Duff  permitted  this  account  to  remain  open  for  nearly 
five  years. 

There  is  yet  another  error.  The  judgment  against  Mrs.  Gate- 
wood  is  a  judgment  in  personam.  At  the  time  the  note  was  giv- 
en she  was  a  married  woman  and  had  no  power  to  bind  herself  per- 
sonally. The  note  might  enable  the  creditor  to  reach  her  general 
estate,  but  it  imposed  upon  her  no  personal  obligation.  The  death 
of  her  husband  did  not  enlarge  her  liability.  There  is  nothing  in 
this  record  showing  that  she  owned  any  estate  whatever  at  the  time 
the  note  sued  on  was  executed.  Nor  does  the  creditor  seek  by  this 
proceeding  to  subject  to  the  payment  of  his  debt  any  specific  estate 
now  owned  by  him. 

The  judgment  must  be  reversed.  The  cause  is  remanded  with 
instructions  to  dismiss  appellee's  petition. 

Smith,  for  appellant, 

Lewis  Boles,  McQuown,  for  appellee. 


John  Brackett  and  Others  v,  Elijah  Gregory. 

Bankruptcy — Fraudulent  Conveyance  by  Bankrupt. 

Right  of  a  bankrupt  to  recover  property  held  by  another  for  the 
porpoee  of  passing  it  beyond  the  reach  of  creditors. 

APPEAL  FROM  KNOX  CIRCUIT  COURT. 

January  3,  1873. 
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Opinion  by  Judge  Pryor  : 

The  evidence  in  this  case  shows  that  neither  of  the  parties  to  this 
controversy  have  any  such  right  or  title  to  the  land  in  question 
as  authorizes  a  recovery. 

The  appellants,  it  seems  from  the  proof,  have  the  possession,  but 
it  is  clearly  shown  that  they  are  holding  it  for  James  Brackett  and 
for  the  fraudulent  purpose  of  placing  it  beyond  the  reach  of  his 
creditors. 

The  antedating  of  the  bond  for  title  and  the  attempt  to  suborn 
witnesses  in  order  to  sustain  the  defense  are  facts  not  calculated 
to  impress  the  chancellor  with  the  belief  that  they  have  any  equitable 
rights  originating  from  the  alleged  parol  purchase  of  the  land  of 
James  Brackett. 

The  appellee,  however,  has  clearly  shown  that  he  has  no  right 
to  the  land  except  to  satisfy  the  demands  of  creditors  through  his 
assignee  in  bankruptcy.  He  shows  by  his  own  testimony  that  he 
has  taken  the  benefit  of  the  bankrupt  law  and  that  the  reason  that 
he  failed  to  give  in  the  land  as  a  part  of  his  estate  was  that  it  was  in 
litigation.  His  assignee  in  bankruptcy  is  the  owner  of  it  and  en- 
titled to  sell  and  dispose  of  it  for  the  benefit  of  his  creditors.  If 
the  appellants  had  shown  by  proof  that  his  estate  had  passed  to  an 
assignee  in  bankruptcy  it  would  have  prevented  the  prosecution  of 
the  action  in  appellee's  name.  They  do  show  a  schedule  of  his  prop- 
erty but  failed  to  show  that  he  had  gone  further  and  obtained  his 
release.  The  appellee,  however,  proves  this  fact  by  the  witness 
Goodin,  and  as  he  shows  the  title  to  be  in  another  his  action  must 
fail.  He  should,  however,  be  permitted  to  amend  if  he  desires  upon 
the  return  of  the  cause  by  making  the  assignee  in  bankruptcy  a 
party  and  ask  to  have  the  land  sold  to  pay  his  debts,  or  to  assert 
his  own  claim  to  the  land  if  his  debts  have  all  been  paid. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 


James,  for  appellants. 
,  for  appellee. 
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Hannah  M.  Bolton  and  Others  v.  Mary  E.  Willis  and  Others. 

Adverse  PosseMion — Priority  of  Right. 

As  between  persons  who  claim  title  by  adverse  possession,  the 
law  favors  those  who  have  long  held  undisturbed  poissession  rather 
than  those  who  are  asserting  possession  for  a  much  shorter  dura- 
tion. 

APPEAL.  FROM  HART  CIRCUIT  COURT. 

January  3,  1873. 

Opinion  by  Judge  Pryor  : 

The  appellees  show  a  continued  and  uninterrupted  possession  of 
the  land  in  controversy  for  forty  years  prior  to  the  institution  of 
the  present  action.  The  facts  proven  conduce  to  show  that  Gaddie, 
the  ancestor  of  the  appellees,  .purchased  the  land  of  one  Dudley 
Rountree  in  the  year  1824  or  1825.  Rountree  purchased  of  one 
Snead  in  the  year  1813,  and  Snead  acquired  his  title  under  a  sale 
of  the  land  for  taxes  made  in  the  year  1806  and  received  a  deed  from 
the  register  of  the  land  office  in  the  year  1812.  The  land  was  sold 
for  taxes  due  by  Long,  the  ancestor  of  the  appellants,  and  under 
whose  title  they  now  claim'  to  hold  as  against  the  appellees.  There 
is  no  written  evidence  of  title  exhibited  by  the  appellees  so  far  as 
the  record  shows,  but  their  claim*  of  title  was  asserted  through  their 
ancestor,  Giaddie,  in  the  year  1825  under  his  purchase  from  Roun- 
tree. He  took  the  actual  possession  of  the  land  in  the  year  1826  and 
has  held  possession  from  that  time  until  his  death,  and  the  appel- 
lees, his  heirs  at  law,  have  continued  in  the  possession  since  that 
time.  Gaddie  had  the  land  surveyed  in  1824  or  1825  and  has  all 
the  time  claimed  to  a  well-defined  marked  boundary.  He  cleared 
and  opened  a  farm  on  this  land  and  made  many  improvements  upon 
it,  erecting  a  dwelling  house  and  other  outbuildings  for  the  con- 
venience and  enjoyment  of  his  home. 

The  defendant  so  far  as  the  record  shows  never  made  any  actual 
entry  on  the  land  until  the  year  1844.  Thirty-eight  years  had  then 
elapsed  from  the  date  of  the  sale  to  Snead,  thirty-one  years  from 
the  date  of  the  sale  of  Snead  to  Rountree  and  twenty  years  from 
Rountree's  sale  to  the  ancestor  of  the  appellees. 
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The  actual  occupancy  of  the  disputed  boundary  by  Gaddie,  as 
well  as  the  extent  of  his  claim,  was  as  noto  vois  as  the  Pollard  pat- 
ent for  the  19,000  acres  of  land  under  which  the  appellants  derive 
their  title.  The  appellants  lived  within  two  miles  of  Caddie's  resi- 
dence, both  parties  living  within  Pollard's  patent  boundary.  Their 
families  were  upon  intimate  terms,  and  no  comp^laint  was  ever  made 
by  the  appellants  of  the  alleged  appropriation  by  Gaddie  of  this 
tract  df  land  to  his  own  use  and  possession,  until  shortly  before  the 
institution  of  this  suit,  when  the  suit  in  equity  was  instituted  in 
the  year  1854  by  the  appellants  against  the  unknown  heirs  of  Pol- 
lard and  Phillips  as  well  as  the  tenants  in  possession  for  the  pur- 
pose of  perfecting  and  quieting  their  title  to  all  the  land  within  the 
Pollard  patent.  Gaddie  was  not  made  a  defendant,  although  at  that 
date  the  appellants  must  have  known  through  E.  V.  Bolton  that 
Gaddie  was  asserting  claim  to  the  boundary  of  land  purchased  by 
him  of  Rountree,  and  his  actual  occupancy  and  the  improvements 
made  by  him  were  so  notorious  as  not  to  escape  their  attention. 

The  proof  also  tends  strongly  to  show  that  Gaddie's  right  to  this 
boundary  of  land  was  recognized  as  that  of  the  appellees,  or  their 
ancestor,  by  the  appellants. 

E.  V.  Bolton  entered  upon  this  land  by  the  consent  of  Gaddie  and 
under  an  agreement  to  pay  him  for  all  that  portion  of  it  included 
within  his,  Gaddie's,  boundary  and  looking  to  the  statements  of 
E.  V.  Bolton  connected  with  appellants'  own  proof,  he  at  the  time 
he  made  his  improvements,  was  obtaining  information  from  Gaddie 
as  to  the  extent  of  his  boundary,  and  asserted  no  right  or  claim  to 
enter  within  Gaddie's  survey  by  reason  of  his  mother's  claim. 

It  is  true  that  he  afterwards  refused  to  surrender  the  possession, 
or  pay  for  the  land,  and  claimed  to  hold  under  the  appellants,  but 
there  is  no  proof  showing  that  the  entry  was  made  under  the  title 
of  the  appellants,  but  on  the  contrary  it  is  conclusive  that  it  was 
made  under  Graddie's  title  so  far  as  the  disputed  land  is  concerned, 
and  with  the  agreement  to  pay  therefor  on  the  part  of  E  V.  Bolton. 
Bolton  seems  to  have  been  avoiding  any  interference,  and  made  in- 
quiry of  Gaddie  as  to  where  he  should  locate  the  buildings  in  order 
to  place  himself  outside  of  his  boundary. 

It  is  true  that  the  possession  of  a  junior  patentee  must  have  con- 
tinued for  such  a  length  of  time  as  to  toll  the  right  by  those  claim- 
ing under  an  older  patent  in  order  t:)  give  title,  and  it  is  also  well 
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settled  that  an  entry  by  the  elder  patentee  ori  those  claiming  under 
him  within  an  interference  between  an  elder  and  junior  patent  be- 
fore the  right  of  entry  is  tolled,  would  prevent  the  running  of  the 
statute,  and  give  to  the  elder  patentee  the  possession  to  the  extent 
of  his  boundary,  but  this  principle  can  not  be  made  to  apply  in  the 
present  case.  No  entry  was  ever  made  by  the  appellants  witKTn 
the  boundary  of  the  appellees,  dnd  even  if  the  entry  of  E.  V.  Bolton 
can  be  regarded  as  having  been  made  by  him  as  the  tenants  of  the 
appellants,  then  the  possession  of  Rountree  and  his  vendee,  Gaddie, 
with  their  claim  of  title  had  already  constituted  a  complete  bar  to 
the  appellants'  recovery.  The  entry  by  the  appellants  in  1844  gave 
them  no  right  to  enter  upon  the  boundary  of  Gaddie  for  the  reason 
that  his  vendee  and  himself  had  then  held'  the  possession  of  the  land 
for  twenty  years.  It  is  conceded  that  the  farm  of  the  appellees  is 
within  the  boundary  of  the  deed  to  Rountree.  The  latter  had  the 
land  surveyed  to  Gaddie  in  1824  and  his  possession  must  enure  to 
the  benefit  of  his  vendees.  Rountree  claimed  and  held  under  an 
executed  contract  made  in  1813.  The  appellees  are  not  controvert- 
ing his  title,  nor  did  they  or  their  vendor  enter  upon  the  land  as 
tenants  of  Long,  but  claimed  by  reason  of  the  purchase  from  Snead. 
Rountree  and  the  appellees  are  not  looking  to  the  appellants  fof 
title,  but  assert  an  absolute  right  to  the  land  by  reason  of  their  pur- 
chase from  those  who  had  deeds  regularly  recorded  for  this  land  as 
far  back  as  1812.  Gregory  v.  Nesbit,  5  Dana  422 ;  Bell  v.  Fry,  5 
Dana  345 ;  Moore  v,  Webb,  2  B.  Monroe  282. 

Conceding,  however,  that  no  adverse  holding  can  be  relied  on  by 
the  appellees,  still  we  can  not  decide  from  the  facts  in  this  record 
that  the  deed  to  Snead  is  null  and  void.  This  deed  was  made  in 
1812.  The  certificate  given  to  Snead  evidencing  the  sale  was  doubt- 
less for  fifteen  thousand  acres  out  of  the  nineteen  thousand  acre 
patent.  The  land  had  been  entered  by  Long  or  some  one  for  him, 
the  taxes  were  unpaid,  and  this  variance,  whether  material  or  not, 
between  the  certificate  and  the  deed,  will  not  invalidate  it  as  against 
innocent  purchasers  who  obtained  their  title  under  it  more  than  half 
a  century  ago,  and  with  that  title  have  held  the  undisturbed  pos- 
session for  forty  years.  Such  a  possession  should  be  favored  in 
law,  and  particularly  against  those  who  are  asserting  only  a  posses- 
sory right  of  a  much  shorter  duration. 
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This  court  has  already  decided  in  regard  to  the  other  portions  of 
the  Pollard  patent  boundary  in  a  controversy  between  the  appel- 
lants and  other  parties  in  possession,  as  purchasers  or  tenants,  that 
the  deeds  from  Pollard  to  Phillips  and  from  Phillips  to  Long  could 
not  be  read  as  evidence  to  establish  title,  and  whilst  the  judgment  or 
record  evidencing  the  title  of  the  appellants  (in  the  suit  in  equity 
by  them  against  Pollard's  heirs)  to  this  land  should  have  been  ad- 
mitted, as  the  appellants  had  the  right  to  show  title  in  themselves 
or  even  in  a  stranger  in  order  to  defeat  the  action,  still  we  can  not 
see  how  they  were  prejudiced  by  the  action  of  the  court  in  rejecting 
it  as  evidence,  as  the  purchase  by  Rountree  and  the  possession  un- 
der it  must  necessarily  have  resulted  in  a  verdict  for  the  appellees. 
These  deeds,  by  which  the  appellants  are  divested  of  title,  are  oflFered 
and  read  as  evidence  by  them,  and  even  if  the  commissioner's  deed 
in  the  suit  in  equity  and  the  patent  connect  the  appellants  with 
Long's  and  Phillips'  title,  still  as  to  the  land  in  controversy  em- 
braced within  the  boundary  of  the  deed  to  Rountree  the  appellees 
exhibit  such  a  title  as  authorizes  a  recovery. 

The  evidence  shows  beyond  doubt  that  the  land  in  controversy 
is  within  the  boundary  claimed  by  the  appellees  and  that  E.  V. 
Bolton  entered  under  Gaddie,  their  ancestor,  and  not  under  the  ap- 
pellants. The  appellant  was  not  entitled  to  notice,  nor  was  a  de- 
mand necessary  for  the  possession,  as  after  his  entry  upon  the  land 
he  ignored  the  title  of  Gaddie,  and  claimed  to  hold  under  that  of 
his  mother. 

The  instructions  asked  for  by  the  appellants  were  all  properly 
refused.  The  only  questions  for  the  jury  to  determine  were  as  to 
the  extent  and  duration  of  appellees'  possession.  These  proposi- 
tions were  embraced  in  the  instructions  given  at  the  instance  of  the 
appellees. 

Judgment  affirmed. 

Underwood,  for  appellants. 

Barnett,  Edwards,  Harding,  for  appellees. 
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James  E.  Thompson  v,  Phillip  Johnson  and  Wife. 

Pleading — Inconsistency  Between  Pleading  and  Exhibit. 

Where  an  allegation  In  pleadings  Is  Inconsistent  with  a  deed 
and  agreement  which  are  made  exhibits  thereto,  the  deed  and  agree- 
ment are  controlling. 

Courts — Jurisdiction  Over  the  Person. 

A  person  not  a  resident  of  the  county  Is  not  within  the  Juris- 
diction of  the  court,  unless  he  Is  jointly  bound  with  another  de- 
fendant who  was  served  with  process  In  the  county. 

APPEAL  FROM  FAYETTE  CIRCUIT  COURT. 

January  4,  1873. 

Opinion  by  Judge  Lindsay  : 

Although  it  is  alleged  in  the  petition  of  Sallie  Johnson  (late 
Chiles)  and  in  the  answer  and  cross-petition  of  David  P.  Carr  that 
the  agreement  of  the  appellant,  Thomson,  was  to  pay  to  Carr  for 
the  use  and  benefit  of  Sallie  Chiles  the  amount  for  which  he  might 
be  liable  as  surety  on  the  bond  of  her  guardian,  the  agreement 
of  September  11,  1866,  and  the  deed  from  Estill  and  Carr  to  appel- 
lant of  date  October  25,  1866,  show  that  the  undertaking  was  di- 
rectly to  Carr,  and  that  the  payment  was  to  be  made  to  him  for  his 
indemnity,  and  in  no  sense  for  the  use  or  benefit  of  said  Sallie.  The 
agreement  and  deed  are  made  exhibits  in  both  the  original  and  cross- 
petitions  and  nuist  be  held  to  control,  although  the  allegations  in 
said  pleadings  are  inconsistent  with  them. 

There  was  no  privity  of  contract  between  the  ward,  now  Mrs. 
Johnson,  and  the  appellant  If  she  has  any  right  of  action  against 
him,  on  the  undertaking  to  Carr,  she  acquired  it  by  assignment  or 
holds  it  by  the  right  of  equitable  substitution  to  the  securities  held 
by  Carr  to  protect  him  on  account  of  his  being  surety  on  her  guardi- 
an's bond. 

In  either  event,  the  liability  of  Thompson  to  her  is  collateral  to 
that  of  Carr.    They  are  in  no  sense  jointly  bound  to  her. 

She  recognizes  this  fact  by  suing  Carr  on  the  guardian's  bond, 
and  Thompson  on  his  agreement  to  pay  to  Carr  such  amount  as  the 
latter  owes  her  as  surety  for  her  guardian. 
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The  action  was  instituted  in  the  Fayette  Circuit  Court,  and  process 
was  served  on  Thompson  in  Mercer  County. 

Conceding  that  Mrs.  Johnson  had  the  right  to  sue  Thompson,  the 
Fayette  Circuit  Court  has  no  jurisdiction  of  his  person  in  this  ac- 
tion unless  he  is  jointly  bound  with  one  of  the  defendants  served 
with  process  in  Fayette  County. 

The  action  against  Thompson  is  embraced  by  Section  106,  Civil 
Code.  He  was  the  only  defendant  to  the  action  against  him*.  Chiles, 
the  guardian,  occupied  a  neutral  position  in  the  litigation  between 
Mrs.  Johnson  and  himself  and  Carr  properly  made  himself  a  co- 
plaintiff  with  Mrs.  Johnson  by  his  own  petition.  He  was  not  a  joint 
defendant  with  either  Chiles  or  Carr  in  the  suit  on  the  guardian's 
bond,  nor  were  they  or  either  of  them  jointly  bound  with  him  on  his 
undertaking  to  Carr.  This  fact  the  court  recognizes  by  rendering 
separate  and  distinct  judgments  on  the  two  causes  of  action. 

Thompson  was  not  a  necessary  party  to  the  suit  on  the  guardian's 
bond ;  and  Carr  ought  to  have  been  a  co-plaintifF  in  the  suit  against 
him,  and  to  that  suit  Chiles  was  neither  a  necessary  or  proper  party. 

It  follows,  therefore,  that  by  joining  Thompson  as  a  co-defendant 
with  parties  with  whom  he  had  no  joint  interest,  and  with  whom 
he  was  under  no  joint  liability  to  the  plaintiff,  he  was  compelled  to 
leave  the  county  of  his  residence  to  defend  an  action,  which  could 
only  be  prosecuted  in  the  county  in  which  he  lived  or  was  served 
with  process.  His  plea  to  the  jurisdiction  of  the  Fayette  Circuit 
Court  ought  to  have  prevailed. 

The  judgment  is  reversed  and  the  cause  remanded  with  instruc- 
tions to  dismiss  the  petition  of  Mrs.  Johnson  and  the  cross-petition 
of  Carr  so  far  as  relief  is  sought  against  appellant. 

Breckenridge,  Buckner,  for  appellant. 
Carr,  for  appellee. 


John  Madigan  v.  Commonwealth. 

Disorderly  House — What  constitutes. 

One  who  permits  disorderly,  drunken,  and  noisy  persons  to  fre- 
quent his  house  and  thereby  disturb  the  peace  and  quiet  of  the 
neighborhood,  is  guilty  of  keeping  a  disorderly  house. 
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Oitorderly  Hout^— -What  Constitutes. 

If  by  the  manner  in  which  accused  kept  his  house,  er  by  induce- 
ments held  out  by  him,  in  connection  with  his  house  and  the  busi- 
ness therein  carried  on,  he  consented  to  or  encouraged  disorderly 
crowds  to  assemble  on  the  sidewalk  immediately  in  front  of  his 
house  he  is  guilty  of  keeping  a  disorderly  house;  but  the  mere  fact 
that  drunken  and  disorderly  persons  were  permitted  to  assemble 
and  did  assemble  on  the  sidewalk  is  not  sufficient  to  authorlsse  a 
conviction. 

Disorderly  House — What  Constitutes. 

The  fact  that  disorderly  crowds  assembled  in  front  of  accused's 
house  with  his  consent  and  in  consequence  of  his  house  being  there 
located,  does  not  necessarily  render  accused  guilty  of  keeping  a 
disorderly  house,  It  being  not  only  necessary  that  he  should  con- 
sent to  the  assembly  but  that  he  should  procure  or  encourage  the 
assembly  by  the  manner  in  which  he  kept  his  house  or  conducted 
his  business  therein. 

APPEAL  FROM  CLARK  CIRCUIT  COURT. 

January  4,  1873. 

Opinion  by  Judge  Lindsay  : 

The  instruction  given  at  the  instance  of  the  attorney  for  the 
commonwealth  authorized  the  jury  to  find  the  defendant  guilty  of 
keeping  a  disorderly  house  in  case  they  should  believe  from  the  evi- 
dence to  the  exclusion  of  all  reasonable  doubt,  that  he  kept  a  house 
at  which  divers  evil  disposed,  drunken  and  disorderly  persons  were 
permitted  to  assemble  and  did  assemble  habitually  in,  or  on  a  public 
street  and  pcevement  immediately  in  front  of,  and  adjoining  his  said 
house,  and  there  block  up  said  street,"  etc.,  and  so  conduct  them- 
selves that  peaceable  citizens  were  compelled  to  pass  around  the 
crowd  while  on  their  way  to  business  or  to  church,  etc.  The  objec- 
tion to  this  instruction  is  that  it  makes  appellant  responsible  for  the 
habitual  assenfd)lage  of  disorderly  and  drunken  people  upon  the  pub- 
lic street,  in  front  of  his  house,  no  matter  whether  or  not  he  pro- 
cured or  encouraged  them  to  assemble. 

If  he  permitted  disorderly,  drunken  and  noisy  persons  to  frequent 
his  house  and  thereby  disturb  the  peace  and  quiet  of  the  neighbor- 
hood, he  kept  a  disorderly  house,  and  if  by  the  manner  in  which 
he  kept  his  house,  or  by  inducements  of  any  character  held  out  by 
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him,  connected  with  his  house  and  the  business  therein  carried  on, 
he  consented  to  or  encouraged  disorderly  crowds  to  assemble  on 
the  sidewalks  immediately  in  front  of  it,  he  was  also  guilty  of  such 
offense ;  but  the  mere  fact  that  drunken  and  disorderly  persons  were 
pertnitted  to  assemble  and  did  assemble  on  the  sidewalk,  a  public 
place  over  which  he  had  no  individual  control,  was  not  enough  to 
authorize  a  conviction. 

The  modification  to  Instruction  No.  2  asked  by  appellant  is  liable 
to  the  same  objection. 

The  fact  that  the  disorderly  crowds  assembled  in  front  of  his 
house  with  his  consent,  and  in  consequence  of  his  house  being  there 
located,  did  not  necessarily  render  him  guilty  of  the  offense  charged. 
It  was  necessary  not  only  that  he  should  consent,  but  that  he  should 
procure,  or  encourage  the  assemblages,  by  the  manner  in  which  he 
kept  his  house,  or  conducted  his  business  therein. 

As  we  have  no  power  to  reverse  for  error  in  overruling  the  de- 
murrer to  the  indictment,  nor  because  the  verdict  is  against  the 
weight  of  the  evidence,  it  is  not  necessary  that  we  should  consider 
these  questions,  but  for  the  errors  pointed  out  the  judgment  is  re- 
versed and  the  cause  remanded  for  a  new  trial  consistent  with  this 
opinion. 


T,  S.  Tucker,  for  appellant. 
Breckenridge  &  Buckner,  for  appellee. 


William  N.  Shelton,  etc.,  v,  Paulina  Shelton,  etc. 

Wills— Lif«   Estate  With  Contingent  Remainder. 

A  will  held  to  grant  to  a  tenant  in  possession  of  land  a  life  estate 
with  contingent  remainder  to  others  dependent  on  their  surviving 
the  tenant 

APPEAL  FROM  BOYIiB  CIRCUIT  COURT. 
January  4,  1873. 
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' ' — 

Opinion  by  Judge  Hardin  : 

This  court  concurs  with  the  circuit  court  in  its  judgment,  except 
in  the  construction  therein  given  to  the  second  clause  of  Thomas 
Shelton's  will.  As  to  that  provision  we  are  of  the  opinion  that  the 
intention  of  the  testator  was  to  devise  to  his  two  daughters,  Jane 
St.  Qair  and  Mary  P.  Stone,  the  land  purchased  of  Bryant,  to  take 
effect  and  vest  in  them  severally  upon  their  surviving  the  tenant 
for  life,  Paulina  Shelton,  but  with  an  alternative  devise  to  the  bod- 
ily heirs  of  either  of  them  who  might  not  survive  the  tenant  for 
life ;  and  that  the  title  in  fee  simple  will  become  vested  absolutely  in 
the  one  or  the  other  persons  or  class  of  devisees,  at  the  death  of 
the  said  Paulina,  or  pass  to  the  testator's  heirs  at  law,  depending 
upon  the  contingency  indicated.  Robb  v.  Belt,  etc.,  12  B.  Monroe 
643. 

Wherefore  the  judgment,  being  inconsistent  with  this  construc- 
tion of  the  will,  it  is  reversed  and  the  cause  remanded  with  instruc- 
tions to  render  a  judgment  in  conformity  to  this  opinion. 

Vanwinkle,  C,  H,  Rodes,  for  appellants, 

Durham  &  Jacobs,  for  appellees. 


A.  J.  Payne  v.  James  Monk,  etc. 

Appeal — Reversal — Pleading. 

Tlie  failure  to  file  an  amended  petition  at  the  term  of  court  suc- 
ceeding the  filing  of  the  mandate  of  the  Court  of  Appeals  was  held 
not  ground  for  reversal. 

Pleading — ^Amendment — Dismissal. 

When  leave  has  been  given  plaintiff  to  amend  his  petition  but  he 
fails  to  do  so,  a  motion  should  be  made  to  dismiss  the  action,  or  a 
rule  asked  for  requiring  plaintiff  to  show  cause  why  he  had  failed 
to  prepare  his  cause  for  trial. 

Pleading — ^Amendment — Discretion  of  Court. 

It  is  discretionary  with  the  court  to  permit  or  refuse  the  filing 
of  an  amended  petition. 

APPEAL  FROM  ROCKCASTLE  CIRCUIT  COURT. 

January  4,  1878. 
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Opinion  by  Judge  Pryor  : 

The  failure  to  file  the  amended  petition  at  the  term  of  the  court 
succeeding  the  filing  of  the  mandate  of  this  court  is  no  ground  for 
reversal.  Leave  had  been  given  the  appellee  to  amend  his  petition 
and  upon  his  failure  to  do  so,  a  motion  should  have  been  made  to 
dismiss  the  action,  or  a  rule  asked  for  requiring  the  appellee  to  show 
cause  why  he  failed  to  prepare  his  cause  for  trial.  The  amended 
petition  was  filed  and  an  issue  made  upon  it  by  the  answers.  It 
was  discretionary  with  the  court  to  permit  it  to  be  filed  or  not,  and 
we  can  not  see  how  the  appellant  has  been  prejudiced.  He  has  been 
fully  heard  and  much  proof  taken  on  both  sides.  The  judgment  was 
proper  and  must  be  affirmed. 

A.  /.  Moore,  for  appellant. 

Kirtly,  for  appellees. 


John  W.  Adams  v.  John  Eckler. 

Vendor  and   Purchaser — Rents  and   Interest — Set-off. 

Where  the  purchase-price  of  land  has  been  paid,  the  court  will 
set  off  rents  and  interest;  but  will  not  do  so  where  the  purchaser 
enjoys  the  land  and  holds  on  to  the  purchase-price. 

APPEAL  FROM  HARRISON  CIRCUIT  COURT. 

January  5,  1873. 

Opinion  by  Judge  Lindsay  : 

This  court  has  never  decided  that  the  purchaser  was  entitled  to 
specific  execution  of  an  oral  contract  for  the  sale  of  lands. 

Eckler  was  not  confined  to  the  interest  on  the  price  agreed  to  be 
paid  for  the  land,  in  the  way  of  rents.  When  the  purchase  price  is 
paid,  courts  will  set  off  rents  and  interest,  but  not  so  where  the  pur- 
chaser enjoys  the  land  and  holds  on  to  the  price  agreed  to  be  paid. 
The  judgment  of  the  court  as  to  rents  and  improvements  is  as  favor- 
able to  appellant  as  the  testimony  authorized. 

It  is  therefore  affirmed. 

Trimble,  for  appellant. 
Ward,  for  appellee. 
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Peter  W,  Estill  v.  Jesse  Cobb,  etc. 

Fraud — Evidence. 

The  eyidence  was  held  to  show  that  the  purchaser  of  mules,  who 
knew  that  he  was  insolyent  at  the  time  of  the  purchase,  did  not  bur 
them  with  the  intention  of  not  paying  for  them. 

APPBAL*  FROM  MADISON  CIBCUIT  COURT. 

April  5,  1873 

Opinion  by  Judge  Lindsay  : 

The  proof  in  this  case  does  not  sufficiently  sustain  the  charge  of 
fraud  It  may  be  that  Jesse  Cobb  had  misled  Smith  as  to  his  sol- 
vency, but  it  does  not  appear  that  it  was  done  for  the  purpose  of  in- 
ducing him  to  vouch  to  Estill  as  to  his  ability  to  pay  for  the  mules. 
It  may  also  be  true  that  Cobb  knew  he  was  insolvent  when  he  bought 
the  mules,  but  it  does  not  necessarily  follow  that  he  did  not  intend 
to  pay  for  them.  He  may  have  believed  that  he  would  be  able  finally 
to  extricate  himself  from  his  difficulties  and  pay  all  his  debts.  The 
fact  that  he  kept  the  mules  on  his  place,  in  Madison  County  a  few 
miles  from  where  Estill  lived  for  over  four  months,  shows  that  it 
was  not  his  object  to  buy  them  on  credit,  and  then  convert  them  into 
mon^,  and  refuse  to  pay  for  them:  He  seems  to  have  given  up 
everything  to  his  creditors  when  he  made  the  deed  of  assignment 
for  their  benefit. 

Judgment  affirmed. 

Bumam,  Turner,  Smith,  for  appellant. 
Wm.  Chenault,  for  appellee. 


Mary  C.  Stow,  etc.,  v.  Edward  Curd,  etc. 

Executors  and  Administrators — Settlement. 

Statement  of  maimer  of  charging  and  crediting  an  estate  in  mak- 
ing settlement 

AFPE2AL  FROM  McCRAOKDN  CIRCUIT  COURT. 

January  6,  1873. 
17 
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Response  by  Judge  Lindsay  : 

In  response  to  the  petition  by  appellants  for  a  modification  of 
the  opinion  herein  rendered  December  16,  1872,  we  state  that  the 
responsiUlity  of  Thompson's  estate  to  account  for  one-sixth  of  the 
profits  realized  by  him  on  the  sales  of  land  to  innocent  pnrchasers, 
does  not  turn  upon  the  fact  that  there  was  no  necessity  for  the  sale 
to  Curd  The  fact  was  alluded  to  as  tending  to  render  more  con- 
clusive the  presumption  that  the  sale  was  not  made  in  good  faith  in 
the  exercise  of  the  power  conferred  by  Sledd's  wilL 

If  it  had  been  characterized  by  good  faith,  and  Thompson  had  not 
himself  been  interested  as  a  purchaser,  he  would  not  have  incurred 
liability,  although  there  was  no  necessity  for  making  it  The  one- 
sixth  of  the  amounts  realized  by  the  sales  with  I^;al  interest  thereon 
is  the  true  criterion  of  the  recovery,  and  as  there  is  nothing  in  the 
record  showing  that  any  of  the  land  was  sold  for  less  than  its  actual 
value  at  the  time,  this  will  place  appellants  in  statu  quo  and  they 
can  ask  nothing  more. 

We  are  satisfied  that,  by  the  opinion,  Thompson's  estate  must  be 
credited  with  the  amount  received  from  Curd  and  paid  out  for  the 
benefit  of  Sledd's  devisees  in  ascertaining  the  profits  for  whidi  said 
estate  is  to  account,  as  requested  by  appellees  in  their  petition  for  a 
modification.  We  give  the  manner  in  which  the  account  should  be 
stated. 

First.  Charge  Thompson's  estate  with  the  one-third  of  the 
amount  for  which  each  tract  of  the  land  sold,  with  interest  from  the 
time  the  money  was  paid  to  him,  or  the  payments  became  due  and 
commenced  bearing  interest. 

Second.  Credit  his  estate  with  the  $666.66,  the  amount  paid  to 
him  by  Curd,  and  allow  him  interest  thereon  from  the  time  he 
charged  himself  with  such  sum  as  the  guardian  for  Seaton  Sledd's 
heirs. 

For  one-half  the  amount  remaining  after  deducting  the  credit 
so  made  up,  Thompson's  estate  should  account. 

In  making  this  settlement  due  regard  should  be  paid  to  the  man- 
ner in  which  the  former  settlements  of  Thompon,  as  executor, 
and  the  auditor's  report  in  this  case  were  made  up. 

The  creditors'  report  shows  upon  its  face  that  it  is  based  upon 
the  settlements  of  Thompson  with  the  Calloway  County  Court,  and 
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the  inventory  and  sale  bills  reported  by  him.  None  of  these  papers 
are  in  the  record;  hence  we  cannot  determine  whether  or  not  it  will 
be  necessary  to  modify  in  any  particular  the  basis  of  settlement 
herein  suggested. 

If  it  be  necessary,  of  course  the  circuit  court  will  make  the  nec- 
essary modification. 

P.  Pdmer,  for  appellants. 

Bigger,  Moss,  for  appellees. 


Henry  Brown  v.  Alexander  Mays  and  Wife.  ^ 

Guardian  and  Ward — Manner  of  Making  Settlement. 

Statement  of  manner  of  making  settlement  by  a  Joint  owner  of 
accounts  and  guardian. 

Husband  and  Wife— Support  of  Step-child. 

A  step-father  can  not  charge  the  estate  of  his  step-child  with 
the  cost  of  support  of  the  step-child,  where  he  voluntarily  assumed 
the  burden,  unless  the  pecuniary  condition  of  the  step-father  and 
of  the  step-child  required  it 

APPEAL  FROM  WASHINGTON  CIRCnjIT  COURT. 

January  6,  1873. 

Opinion  by  Judge  Pryor  : 

The  commissioner,  in  making  a  settlement  of  the  accounts  of 
Brown  as  guardian,  should  first  deduct  from  the  purchase  price  of 
the  land  the  amount  allowed  the  widow  as  of  the  date  of  the  sale, 
viz.,  $213,  also  all  the  costs  and  expenses  of  the  suit  incurred  by 
and  allowed  the  guardian.  On  the  balance  is  to  be  computed'the  in- 
terest until  the  maturity  of  the  last  note,  and  this  interest  added  to 
the  principal  gives  the  aggregate  amount  due  by  the  guardian  to 
his  ward  at  the  time  the  last  note  fell  due.  From  this  should  be 
deducted  any  expenses  incurred  by  the  guardian  in  the  clothing, 
education,  etc.,  up  to  that  time.  Interest  should  then  be  charged 
against  the  guardian,  making  biennial  accounts  until  his  removal 
as  guardian  and  the  appointment  of  Rathbum,  crediting  him  by  the 
amounts  paid  for  the  ward.  In  making  the  settlement  the  commis- 
sioner should  be  directed  to  exclude  entirely  therefrom  any  account 
or  items  for  board  charged  by  or  allowed  either  guardian. 
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The  aggr^;ate  amotmt  of  each  year's  expenses  should  be  deducted 
from  the  accrued  interest,  diat  is,  the  interest  accruing  in  any  one 
year  should  be  credited  by  the  expenditures  for  that  year. 

Rathbum  intermarried  with  the  mother  of  Mrs.  Mays  in  a  few 
years  after  the  death  of  her  first  husband,  and  his  domestic  rela- 
tions were  then  such  as  precluded  him  from  charging  or  exacting 
board  of  the  infant  child  unless  his  pecuniary  condition  required  it. 
The  mother  and  stepfather  were  entitled  to  her  custody  and  also 
her  services,  and,  having  had  both,  should  have  contributed  to  her 
support  Valuable  services  were  rendered  by  the  daughter  from  the 
age  of  twelve  until  her  marriage.  The  petition  alleges  that  Rath- 
bum  owned  a  farm  and  had  ample  means  to  support  the  mother 
and  her  offspring.  The  answer  only  denies  that  he  had  any  means 
of  supporting  her.  Upon  this  subject  there  is  no  proof  introduced 
by  either  party.  The  relation  he  assumed  towards  the  child  upon 
his  marriage  with  the  mother  wiU  prevent  the  chanceUor  from  mak- 
ing him  an  allowance  for  the  board  of  the  daughter,  when  he  vol- 
untarily assumed  the  burden,  unless  the  pecuniary  condition  of  the 
child  authorized  it,  or  the  impoverished  condition  of  the  stepfather 
demanded  it 

The  only  witnesses  who  speak  of  the  services  of  Mrs.  Mays  say 
that  they  were  worth  not  only  her  board,  but  her  clothing  also. 
Brown  should  not  have  been  credited  by  any  board  paid  for  the 
ward,  without  charging  Rathbum,  who  wrongfully  received  it,  with 
having  that  amount  in  his  hands  belonging  to  her.  If  Brown  had 
paid  it  to  any  one  else  Rathbum  could  have  compelled  Brown  to 
account  for  it,  and  as  he  has  received  it,  he  should  be  charged  with 
the  amount. 

Either  of  the  guardians,  however,  are  liable  to  the  ward  for  the 
amount  so  wrongfully  paid.  The  two  guardians  should  be  allowed 
to  amend  their  pleadings,  with  a  view  of  settling  their  accounts 
with  each  other,  but  not  to  affect  the  rights  of  the  appellees. 

The  settlement  made  by  the  commissioner  is  so  confused  and 
badly  copied  into  the  record  as  to  render  it  difficult  to  understand 
it.  There  is  no  receipt  for  $270  paid  by  Brown  to  Rathbum  on  the 
4th  of  July,  1866,  for  which  he  seems  to  have  had  no  credit.  He  is, 
however,  credited  by  $220  in  Rathbum's  settlement  and  this  is 
doubtless  intended  for  the  same  sum,  as  there  is  no  receipt  for  the 
last  amount.    It  may  be  that  the  figures  $270  ought  to  be  $220,  or 
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vice  versa ;  if  so,  the  correction  can  be  made  upon  the  return  of  the 
case.  The  item  of  $36.76,  amount  paid  by  Brown  to  Fianotle,  Adm'r, 
should  be  allowed  him.  The  case  should  again  be  referred  to  the 
commissioner  for  settlement  upon  the  basis  herein  indicated  and 
without  regard  to  the  former  settlement  made  by  him.  Although 
there  are  errors  in  the  record  as  against  Brown,  still  the  appellees 
as  against  him  have  been  more  prejudiced  by  the  judgment  than  the 
appellant.  The  judgment  is  therefore  reversed  on  the  original  and 
cross  appeal  at  the  costs  of  the  appellant.  The  judgment  is  also 
reversed  on.the  appeal  of  Mays  and  wife  against  Rathbum  and  the 
cause  remanded  for  further  proceedings  consistent  with  this  opinicm. 

BroTvne  &  Lewis,  for  appellants. 

Hays,  for  appellees. 


Sally  Jones,  etc.,  v.  Littleton  Jones,  etc. 

Descent  and  Dlttribution-— Child  of  Void  {Carriage. 

Under  1  M.  &  B.  Stat.  565,  and  R.  S.,  eh.  47,  §  2,  subd.  3,  legit- 
imatizing the  issue  of  void  marriages,  the  daughter  of  a  void  max- 
riage  is  capable  of  inheriting  from  her  father. 

APPEAL  PROM  BOURBON  CIRCUIT  COURT. 

January  6,  1873. 

Opinion  by  Judge  Peters  : 

It  is  satisfactorily  established  by  the  evidence  that  appellees,  Lit- 
tleton Jones  and  his  sister  Julia,  are  the  children  of  the  intestate 
Edward  Jones,  bom  in  lawful  wedlock.  But  the  further  facts  are 
established  by  the  evidence  that  said  Edward  Jones  abandoned  his 
wife,  Katy,  the  mother  of  said  appellees,  about  1844,  and  removed 
from  Nashville,  Tennessee,  to  Kentucky,  and  perhaps  in  1850  mar- 
ried appellant,  Sally  Jones,  cohabited  with  her  and  recognized  her 
as  his  wife  when  her  daughter  Qiristiana  was  born.  At  the  time 
said  intestate  married  appellant  Sally,  his  wife  Katy  was  living,  and 
from  whcm>  he  had  not  been  lawfully  divorced.  His  marriage  with 
appellant  Sally  Jones  was  null  and  void.  But  the  question  then 
arises  as  to  what  is  the  condition  of  the  issue  of  the  last  marriage. 

The  19th  section  of  an  act  approved  19th  of  March,  1796,  1  M. 
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&  B.  Statute  Laws  of  Ky.  565,  provides  that  the  issue  in  marriage 
deemed  null  in  law  shall  nevertheless  be  legitimate,  and  conse- 
quently such  issue  would  take  by  descent  from  its  parents.  That 
was  the  law  of  the  state  in  1850,  when  the  intestate  Edward 
Jones  married  the  appellant  Sally,  and  the  rights  of  appellant  Chris- 
tiana must  be  measured  by  the  law  in  force  at  the  time  of  the  mar- 
riage of  her  parents. 

But  if  tested  by  the  Revised  Statutes  the  rights  of  Christiana 
would  not  be  changed.  By  Subdivision  3,  Sec.  2,  Chapter  47,  R.  S., 
the  marriage  of  her  parents  would  be  void,  but  by  Sec.  3  she  would 
be  legitimate,  and  capable  of  inheriting  from  her  father.  Vol.  2,  p. 
4,  R.  S. 

So  that  in  either  aspect  of  the  case  Christiana  Jones  was  entitled 
by  descent  to  an  undivided  one-third  of  the  real  estate  of  intestate. 
Sally  Jones  was  not  entitled  to  dower  in  the  estate,  nor  are  the 
facts  presented  in  her  amended  answer  sufficient  to  entitle  her  to 
any  relief,  but  the  judgment  must  be  reversed  and  the  cause  re- 
manded with  directions  to  adjudge  to  Christiana  Jones  the  one- 
third  of  the  house  and  lot  described  in  the  petition,  or  to  the  one- 
third  of  the  proceeds  and  for  further  proceedings  consistent  here- 
with. 


Hargis,  Huston,  for  appellants. 
Davis,  for  appellees. 


Chas.  H.  Woollums  v.  H.  H.  Murray,  etc. 

Alteration  of  Instruments — Substituting  Another  as  Drawer  of  Bill. 

Where  a  bill,  after  being  drawn  and  accepted  and  while  In  the 
■hands  of  the  holder,  was  so  altered,  without  the  drawer's  knowledge 
or  consent,  as  to  substitute  another  as  drawer,  it  was  a  material 
alteration  such  as  will  relieve  the  original  drawer  from  liability 
thereon. 

APPEAL  FEtOM  PAYETTE  CIRCUIT  COURT. 

January  7,  1873. 

Opinion  by  Judge  Hardin  : 

If  it  be  true,  as  alleged  in  the  answer,  and  the  evidence  con- 
duces to  prove,  that  the  bill  accepted  by  the  appellant  was  also 
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drawn  by  him  and  not  by  the  appellees,  as  the  one  sued  upon  purports 
to  have  been,  or  in  other  words,  that  the  paper  as  originally  drawn 
and  accepted  was  afterwards,  while  in  the  holder's  possession,  so 
altered,  without  the  appellant's  knowledge  or  consent,  as  to  substi* 
tute  the  appellees  as  drawers  for  the  appellant,  thereby  changing 
the  character  of  the  paper  and  destro3ring  its  identity,  we  must 
regard  the  alteration  as  material,  and  as  one  which  operated  to  re- 
lieve the  appellant  from  liability  on  the  paper  in  its  present  form^ 
or  rather  as  imposing  ncme  upon  him.  Whether  he  may  not  still  be 
liable  on  the  bill  as  originally  executed,  as  on  account  for  the  lumber 
which  seems  to  have  been  the  consideration  of  his  acceptance,  may 
depend  on  ulterior  facts  not  fully  disclosed  in  this  record.  But 
however  this  may  be,  the  instruction  given  by  the  court  to  the  jury, 
m  substance  and  effect,  that  notwithstanding  the  erasure  and  sub- 
stitution of  the  drawer's  name,  the  appellant  was  still  liable  on  the 
paper,  if  originally  given  for  a  debt  to  the  appellees,  can  not  be  sus- 
tained. It  seems  to  us  to  be  inconsistent  both  with  other  instruc- 
tions given  by  the  court,  and  with  our  own  views  of  the  law  of  the 
case  as  herein  indicated. 

Wherefore  the  judgment  is  reversed  and  the  case  remanded  for 
a  new  trial  on  principles  consistent  with  this  opinion.  On  the  re- 
turn of  the  cause  the  plaintiffs  should  be  allowed  to  file  their 
amended  petition,  which  was  offered  and  rejected. 

Breckenridge  &  Buckner,  J.  T.  Shelby,  for  appellant 

Johnson  &  Brown,  for  appellees. 


Zeb  Wakd  v.  F.  M.  George,  etc. 

Attachment — 8tay  of  Proceedings. 

The  attorney  of  an  attachment  plaintiff  has  power  to  direct  a  stay 
of  the  attachment  proceedings. 

Attachment — Release  of  Levy. 

An  order  hy  the  attorney  of  the  attachment  plaintiff  does  not 
operate  to  release  the  levy. 

Attachment — Surrender  of  Property. 

Whether  there  was  a  surrender  to  attachment  defendant  of  the 
property  attached,  was  held  a  question  for  the  jury. 
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APFBAL  FROM  JESSAiBONE  CIRCUIT  COURT. 

Jaaoaiy  1,  1873. 

Opinion  by  Judge  Pjiyor  : 

We  perceive  no  reason  for  disturbing  the  judgment  of  the  court 
below.  Gmceding  the  right  of  the  appellant  to  recover,  the  damages 
could  be  merely  nominal.  There  is  no  allegation  or  proof  showing 
any  judgment  against  the  sub-tenant  for  the  amount  of  the  rent  or 
any  order  of  court  sustaining  the  attachment  The  appellant  dis- 
missed his  case  and  the  attachment  was  thereby  necessarily  dis- 
charged, it  may  be  that  the  attachment  was  discharged  or  the  case 
dismissed  because  as  the  appellant  insists,  the  prc^rty  had  been  re- 
leased ;  still  we  can  not  well  see  how  a  recovery  can  be  had  against 
the  sheriff  for  the  value  of  the  rent  when  there  is  nothing  in  the 
record  showing  that  the  appellant  was  entitled  to  enforce  his  claim 
as  against  the  tenant,  either  by  reason  of  a  judgment  for  the  rent, 
or  the  levy  of  the  attachment  upon  the  property.  If  the  attachment 
had  been  sustained  and  the  appellant  thereby  invested  with  the 
power  to  subject  the  property  levied  cwi  to  its  pajmient,  the  sheriff 
would  then  have  been  liable  by  reason  of  the  surrender  of  the  prop- 
erty to  the  debtor.  We  are  not  prepared  to  say  that  the  direction 
of  the  attorney  to  stay  proceedii^s  on  the  attachment  was  exceeding 
his  authority  as  such.  The  evident  object  of  this  order  by  the  attor- 
ney was  to  authorize  the  sheriff  to  leave  the  cattle  upon  the  prem- 
ises where  he  found  them  when  the  attachment  was  levied  and  did 
not  operate  as  a  release  of  the  levy.  Whether  there  was  a  surren- 
der to  the  defendant  of  the  property  contained  in  the  attachment 
by  the  sheriff  was  a  question  for  the  jury,  and  although  the  weight 
of  evidence  may  be  with  the  appellant,  still  the  verdict  in  our  opin- 
ion was  authorized  by  the  proof. 

The  case,  as  presented  upon  appellant's  own  testimony,  would 
make  the  sheriff  only  nominally  liable  for  either  surrendering  the 
property  to  the  tenant  or  making  a  false  return. 

In  this  view  of  the  case  the  appellant  was  not  prejudiced  by  the 
instruction  given  for  the  appellee.    The  judgment  is  (Mrmed. 

Breckenridge,  Buckner,  for  appellant. 

ThoTfUon,  Turner,  for  appellee. 
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M.  Ragacini  v.  G.  S.  Skilbeck  and  Wife. 

Husband  and  Wife— Agancy  of  Wife— Action. 

In  an  action  against  a  husband  and  wife/  where  the  evidence 
shows  that  the  wife  merely  acted  as  the  agent  of  the  husband. 
Judgment  can  not  be  rendered  against  the  wife,  tlie  hu»band  alone 
being  liable. 

APFBAL  FROM  CAMPBBLL  CIBCUIT  OOURT. 

January  7,  1873. 
Opinion  by  Judge  Peters  : 


t 


This  record  c(Hitains  two  judgments  against  the  appellant,  one  in 
favor  of  Albert  S.  Berry  and  the  other  in  favor  of  Skilbeck  and 
wife,  and  this  appeal  is  prosecuted  from  both  judgments. 

The  appellant  leased  from  Skilbeck  and  wife  certain  real  estate  in 
the  city  of  Newport  for  the  period  of  six  years  from  the  19th  of  Jan- 
uary, 1864,  at  a  yearly  rent  of  $75.  Three  hundred  dollars  of  the 
renting  was  paid  in  hand  in  a  note  due  the  appellant  by  Skilbeck 
and  wife,  and  for  the  balance,  $150,  she  executed  her  note,  payable 
to  G.  S.  Skilbeck  in  six  months  from  date.  The  appellant  took 
possession  of  the  leased  premises  and  before  the  expiration  of  her 
lease,  Skilbeck  and  wife,  by  a  conveyance  of  record,  sold  the  proi>- 
erty  to  the  appellee.  Berry.  After  the  expiration  of  the  lease  Berry 
brought  an  action  of  ejectment  against  the  appellant  for  the  real 
estate  conveyed  him  by  Skilbeck  and  wife,  and  the  appellant  re- 
sisted a  recovery  on  the  ground  that  before  the  expiration  of 
her  lease  and  prior  to  the  purchase  by  Berry,  she  had,  by  a  parol 
contract,  purchased  of  Skilbeck  and  wife  the  land  property,  and 
that  Berry  had  notice  of  her  purchase.  She  also  alleges  that  she 
made  payments  to  Wm.  Skilbeck  as  agent  of  her  husband,  of  sev- 
eral hundred  dollars,  and  made  valuable  and  lasting  improvements 
on  the  property.  This  answer  is  made  a  cross-petition  against  Skil- 
beck and  wife,  and  also  Berry,  all  of  whom  answer,  denying  the 
allegations  of  the  cross-petition.  There  is  no  proof  whatever  show- 
ing that  the  appellee.  Berry,  had  notice  of  any  purchase  made  by 
the  appellant  of  this  property,  either  from  Skilbeck  or  his  wife, 
having  dbtained  a  deed  from  Skilbeck  and  wife,  and  the  lease  to  the 
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appellant^  having  expired  before  he  instituted  his  action,  his  right 
to  recover  can  not  be  questioned,  and  the  judgment  in  his  ^vor  is 
affirmed.  The  questions  arising  between  the  appellant  and  Skilbeck 
and  wife  are  more  difficult  of  solutioo.  Wm.  SkiTherk  seems  to 
have  been  the  active  party  in  making  all  the  cootracts  with  the 
appellant  and  received  the  money  (if  any  was  paid)  as  the  appellant 
allies  in  her  cross-petition,  as  the  agent  of  her  husband.  When 
she  leased  this  land  or  lots  of  Skilbeck  and  wife  she  held  the  note 
of  the  two,  secured  by  mortgage  for  three  hundred  dollars,  whidi 
she  surrendered  and  gave  her  note  for  $150,  payable  in  six  months, 
to  the  husband.  How  this  note  for  $130  was  paid  off  does  not  sat-  ' 
isfactorily  appear.  The  appellant  was  an  old,  illiterate,  ignorant 
German  wc»nan,  and  seemed  to  have  implicit  confidence  in  the  Dur- 
ness and  friendship  of  Wm.  Skilbeck.  After  she  leased  the  premises 
she  sublet  some  part  of  the  property  to  a  negro  by  the  name  of 
Dudley,  and  when  Dudley  made  his  payments  of  rent,  Wm.  Skilbeck 
was  generally  present  and  sometimes  received  the  moaty.  She 
proves  by  one  witness  who  had  applied  to  Wm.  Skilbeck  to  lease 
the  property,  that  the  latter  informed  him  that  she  had  sold  it  to 
the  appellant,  and  by  another,  the  wife  of  Dudley,  the  colored  man, 
that  at  one  time  Wm.  Skilbeck  received  some  of  the  rent  money, 
and  said  to  the  appellant  ''that  she  would  set  it  down  and  it  would 
go  for  the  place/'  In  1866,  two  years  after  the  lease  commenced, 
Wm.  Skilbeck  made  the  following  memorandum  purporting  to  be 
a  receipt :  "Rec'd  four  himdred  dollars  up  to  this  date,  Aug.  30th, 
1866.  33  dollars  received  $15  on  the  rent,  rec'd  fifty  dollars  on  the 
rent  June  21,  rec'd  $15  and  $27  on  rent" 

This  memorandimi;  is  in  the  handwriting  of  Wm.  Skilbeck,  and 
it  is  proven  by  a  colored  woman  (the  wife  of  Dudley)  who  seems 
to  have  more  than  ordinary  intelligence  for  one  of  her  race,  "that 
when  this  writing  was  prepared  by  Wm.  Skilbeck,  that  the  appel- 
lant asked  the  witness  to  read  it,  and,  upon  reading  it,  she  informed 
the  appellant  that  Wm.  Skilbeck  ought  to  sign  it,  that  it  would  be 
useless  without  his  signature."  Wm.  Skilbeck  protested  his  friend- 
ship for  the  old  lady,  and  said  it  would  be  all  right  without  it.  The 
cross-petition  charges  the  wife  of  Skilbeck  with  having  received 
this  money  as  the  agent  of  her  husband.  The  agency  is  not  denied 
and  the  only  response  is,  "that  no  money  was  ever  paid,  but  the  lease 
money."    The  reply  of  both  Skilbeck  and  wife  is  evasive  upon  the 
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subject  of  this  receipt,  and  calculated  to  create  suspicion  of  unfair 
dealing  on  their  part,  towards  the  old  German  woman.  They  say 
that  this  was  a  mere  memorandum  of  the  rent  paid  by  Dudley,  the, 
colored  man,  to  the  appellant,  so  as  to  enable  her  to  know  how  much 
she  had  received  from  him.  Dudley  had  only  been  in  the  possession 
of  his  lease  for  about  six  months,  and  could  not  have  owed  the  ap- 
pellant exceeding  ninety  dollars.  This  money  was  paid  and  re- 
ceived by  some  of  the  parties  connected  with  this  leased  property. 
Dudley,  the  colored  man,  could  not  have  paid  it  because  he,  if  none 
of  his  rent  had  been  paid,  would  owe  only  $90.  Skilbeck  and  wife 
did  not  pay  it  for  the  reason  that  it  is  not  claimed  that  they  were 
indebted  to  the  appellant.  The  appellant  has  the  possession  of  the 
paper  and  it  was  evidently  given  to  her  for  some  purpose,  and  the 
facts  proven  indicate  very  clearly  that  it  was  written  by  Wm.  Skil- 
beck as  evidencing  the  amount  paid  him  by  the  appellant  on  a  parol 
contract  for  the  purchase  of  the  property  sold  Berry.  She  wrote 
the  receipt,  as  hefself  and  husband  both  admit.  She  ought  to  be 
able  to  explain  why  it  was  written,  and  to  whom  it  was  intended  to 
be  executed.  If  it  was  intended  for  Dudley  it  was  for  money  he 
never  paid,  but  if  intended  for  the  appellant,  and  its  possession  by 
him  is  almost  conclusive  of  this  fact,  we  are  then  constrained  to 
adjudge  from  all  the  evidence  appearing  in  the  record  that  the  ap- 
pellee, Skilbeck,  and  wife  were  the  recipients  of  this  money,  under 
the  alleged  parol  contract  for  this  property. 

There  is  some  testimony  showing  that  the  appellant,  when  learn- 
ing of  Berry's  purchase,  became  very  angry  and  said  she  wanted 
to  buy  this  property  herself.  This  statement  can  not,  if  true,  be 
reconciled  with  other  prominent  facts,  shown  in  the  cause,  the  truth 
of  which  is  conceded  by  the  appellant.  The  appellant  made  some  im- 
provements on  this  property,  but  the  testimony  shows  that  these  im- 
provements added  but  little,  if  any,  to  its  value.  She  also  paid  the 
taxes  due  the  state  upon  this  realty,  and  all  her  actions  taken  into 
consideration  under  the  proof  on  this  subject  evidence  the  exist- 
ence of  the  alleged  parol  contract.  If  the  sheriff's  receipt  contributed 
for  the  taxes  was  not  genuine,  or  not  in  payment  for  the  taxes  due 
on  this  ground,  it  would  have  been  an  easy  matter  for  the  appellees 
to  show  that  they  paid  the  taxes  and  not  the  appellant.  It  may  be 
that  the  items  for  rent  diarged  alleged  to  have  been  received  by 
Wm.  Skilbeck  were  in  payment  of  the  $150  note,  and  we  are  inclined 
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SO  to  judge,  but  the  sum  of  four  hundred  dollars,  with  interest  from 
the  30th  of  August,  1866,  the  appellant  is  entitled  to  recover,  also 
the  amount  of  the  taxes  paid  by  her  on  the  property.  There  is 
nothing  in  the  record  showing  that  the  land  ever  belonged  to  Wm. 
Skilbeck  and  even  if  there  was,  the  same  has  been  converted  into 
money,  and  no  claim  is  urged  by  the  wife  as  against  the  husband 
out  of  the  proceeds  of  sale.  She  acted  as  his  agent  in  all  these 
transactions,  and  the  court  below,  upon  the  return  of  the  cause, 
should  require  the  appellee,  Berry,  to  pay  the  amount  of  money 
due  appellant  out  of  the  purchase  money  owing  by  him. 

The  cross-petition  seeks  to  recover  the  money  in  the  hands  of 
Berry.  He  admits  an  indebtedness  of  $1,000.  No  judgment  can 
be  rendered  as  against  Wm.  Skilbeck,  her  husband  being  alone 
liable  by  reason  of  her  acts  as  his  agent.  The  judgment  in  favor 
of  Skilbeck  and  wife  is  reversed  and  the  cause  remanded  for  fur- 
ther proceedings. 


E.  W.  Hmvkins,  for  appellant. 
/.  R,  Hallam,  for  appellees. 


W.  O.  Crenshaw  v,  Alissa  Jarvis,  etc. 

Equity — UteleM  Procedure. 

A  court  of  equity  will  not  compel  the  payment  of  money  and  a 
commlsBlon  for  collecting  the  sum,  where  the  money  would  have 
to  be  paid  back  as  soon  as  collected,  since  It  would  be  compelUng 
a  useless  thing. 

APPEAL,  FROM  SOOTT  CIRCUIT  COURT. 

January  7,  1873. 

Opinion  by  Judge  Peters  : 

It  seems  to  the  court  under  the  judgment  of  the  18th  of  April, 
1869,  it  was  the  duty  of  the  master  to  collect  so  much  of  the  pur- 
chase money  of  the  land  from  appellant  as  would  be  sufficient  to  pay 
the  owners  of  the  four-sevenths  thereof  what  they  would  be  entitled 
to  and  the  proposition  of  appellant's  costs,  expenses  and  allow- 
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ance  therefor  allowed  out  of  the  land  money,  and  for  the  residue 
to  have  credited  him  on  his  sale  bonds,  as  he  was  in  the  judgment 
directed  to  pay  three  shares  to  him.  It  would  be  useless,  and  might 
be  oppressive  to  coerce  him  to  pay  these  three  shares  to  the  com- 
missioner, and  then  for  him,  immediately  on  receiving  the  amount, 
to  pay  it  back;  a  vain  and  useless  transaction,  which  the  law  will 
never  require  to  be  done,  and  which  we  will  not  interpret  the  judg- 
ment referred  to  as  authorizing.  With  this  understanding  of  the 
judgment  the  court  below,  in  the  case  of  Crenshaw  v.  Cantrell,  etc., 
should  have  ascertained  the  amount  on  the  sale  bond  which  was  un- 
paid and  that  would  be  required  to  satisfy  those  entitled  to  the 
four-sevenths  of  the  same,  and  appellant's  proportion  of  the  costs, 
expenses,  and  allowance  charges  on  the  land  fund,  and  to  have  dis- 
solved the  injunction  with  damages  for  those  amounts,  and  for  the 
residue  of  the  bond,  perpetuated  the  injunction.  It  is  not  consistent 
with  the  principles  of  equity  to  make  appellant  pay  commissions  for 
collecting  money  from  him,  which  must  be  paid  back  to  him  as  soon 
as  collected. 

Wherefore,  the  judgment  dismissing  appellant's  petition  and  dis- 
solving his  injunction  in  the  case  of  Crenshaw  v.  Cantrell,  etc.,  as  to 
the  amount  of  the  sale  bond  which  last  matured,  is  reversed  and 
the  cause  remanded  for  a  judgment  and  for  further  proceedings 
consistent  herewith.  His  pro  rata  of  the  costs,  expenses,  etc.,  should 
be  ascertained  and  that  amount  included  in  the  amount  for  which 
the  dissolution  should  go. 

As  to  the  judgment  in  the  case  of  Crenshaw  v.  Jarvis,  etc.,  al- 
though Mrs.  Jarvis  had  not  an  express  authority,  from  the  dis- 
tributees, or  all  of  them,  when  she  rented  the  land,  still  what  she 
did  was  acquiesced  in  and  ratified  by  their  subsequent  conduct, 
and  the  settlement  of  her  accounts  by  the  master,  including  the 
charge  against  her  for  the  rents,  and  the  judgment  of  the  court 
against  her  for  the  same  in  favor  of  those  entitled  thereto,  dis- 
charges appellant  from  all  responsibility.  His  injunction  was  prop- 
erly dissolved  and  his  petition  against  Mrs.  Jarvis  properly  dis- 
missed, and  the  same  is,  therefore,  affirmed.  The  question  of  dam- 
ages on  the  dissoluti(Mi  of  an  injunction  is  one  of  discretion  to  some 
extent,  at  least,  with  the  circuit  judge  and,  perceiving  no  abuse  of 
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that  discretion  in  this  case,  the  judgment  is  afiSrmed  on  the  cross- 
appeal. 

Polk,  Robinson,  for  appellant. 
PrewUt,  for  appellees. 


Mary  Maloney^  etc.^  v.  St.  Louis  Mutual  Life  Ins.  Co. 

Courts— Jurisdiction — Ordinary  Doclcet. 

An  action  founded  upon  an  insurance  policy  executed  and  deliT- 
ered,  and  also  upon  a  contract  for  Insurance  not  evidenced  by  a  pol- 
icy, is  cognizable  in  the  common  law  court,  and  should  be  instituted 
and  prosecuted  on  the  ordinary  docket. 

Courts— Transfer  of  Causes — Discretion  of  Court. 

Refusal  of  the  court  to  transfer  a  cause  from  the  equity  docket 
to  the  ordinary  docket  where  it  ehould  have  been  brought,  is  not 
reverfiible  error,  where  the  motion  was  not  made  until  after  answer, 
and  after  all  the  parties  are  ready  for  submission,  no  abuse  of  dis- 
cretion being  shown. 

insurance^Renewai   Policy — Evidence. 

Where  an  officer  of  an  insurance  company  swore  that  the  policy 
in  question  was  never  renewed,  a  clip  off  the  margin  at  the  foot 
of  the  application  is  not  sufficient  to  warrant  the  assumption  that 
the  margin  was  clipped  to  conceal  the  fact  of  the  indorsement  of  a 
renewal  of  the  policy. 

insurance^Evidence — Statement  by  Agent 

A  statement  by  an  insurance  agent  to  a  third  party  that  plaintiff 
was  insured  and  that  there  would  be  no  trouble  aibout  his  insurance, 
was  held  not  evidence  against  the  insurance  company. 

appeal  from  MARION  CIRCUIT  COURT. 

January  8,  1873. 

Opinion  by  Judge  Lindsay  : 

Appellants'  petition  sets  up  two  separate  and  distinct  causes  of 
action.  The  first  is  founded  upon  a  life  insurance  policy  executed 
and  delivered.  The  second  upon  a  contract  for  insurance  fully  con- 
summated, but  which  was  not  evidenced  by  a  policy,  the  person 
insured  having  been  killed  before  its  delivery.    Both  are  properly 
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cognizable  in  a  common  law  court,  and  the  action  ought  to  have 
been  instituted  and  prosecuted  on  the  ordinary  side  of  the  docket. 
Appellants,  however,  sued  in  equity,  and  appellee  waived  its  right 
to  have  the  cause  transferred,  and  prepared  its  defense  in  accord- 
ance with  the  rules  regulating  equitable  proceedings. 

The  first  question  presented  is  whether  the  court  erred  in  over- 
ruling appellants'  motion  to  transfer  the  cause  to  the  ordinary 
docket  for  trial  after  both  parties  were  fully  prepared  and  the 
cause  ready  for  submission.  Sec.  7  of  the  Civil  Code  of  Practice 
provides  that  "An  error  of  the  plaintiff  as  to  the  kind  of  proceed- 
ings adopted  shall  not  cause  the  abatement  or  dismissal  of  the  ac- 
tion, but  merely  a  change  into  the  proper  proceedings,  by  amend- 
ment in  the  pleadings,  and  a  transfer  of  the  action  to  the  proper 
docket"  Sec.  8  provides  that  "The  error  mentioned  in  the  last 
section  may  be  corrected  by  the  plaintiff  without  motion  at  any 
time  before  the  defendant  has  answered,  or  afterward  on  motion 
in  court." 

Here  the  plaintiffs  erred  by  instituting  an  ordinary  action  on  the 
equity  side  of  the  docket.  They  failed  to  avail  themselves  of  their 
right  to  transfer  before  answer,  and  were  compelled  by  motion  to 
ask  a  transfer  at  the  hands  of  the  court.  The  fact  that  the  absolute 
right  to  the  transfer  ceased  to  exist  when  the  answer  was  filed, 
and  that  they  were  compelled  to  ask  the  court  to  do  for  them  that 
which  they  had  lost  the  right  of  their  own  motion  to  do,  shows  that 
the  court  had  some  discretion  in  the  matter.  We  can  not  say  that 
this  discretion  was  abused  when  their  motion  was  overruled.  The 
transfer  of  the  cause  might  have  compelled  appellee  to  go  to  trial 
with  its  testimony  in  the  shape  of  depositions  when  it  has  the  right 
to  examine  its  witnesses  orally,  upon  a  jury  trial,  it  not  appearing 
that  the  witnesses  were  present.  It  would  have  given  appellants 
the  right  to  examine  their  witnesses  orally  when  they  had  led  ap- 
pellee to  believe  they  would  rely  upon  the  depositions  and  exhibits 
on  file  in  the  case.  Possibly  the  court  would  have  granted  appellees 
a  continuance,  but  under  the  circtunstances  it  would  have  been  im- 
proper and  unjust  to  have  made  it  necessary  that  a  continuance 
should  be  asked. 

The  evidence  wholly  fails  to  sustain  the  second  cause  of  action 
set  up  in  the  petition,  giving  to  the  apparent  inconsistencies  in  the 
exhibits  filed  and  the  statements  made  by  the  officers  of  the  insur- 
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ance  company  the  greatest  possible  weight;  and  still  there  can  not 
be  a  doubt  entertained  but  that  the  application  of  July  17,  1869, 
though  in  form  an  application  for  a  new  policy,  was  in  point  of  fact 
intended  to  be  the  basis  upon  which  the  policy  of  the  22d  of  Au- 
gust, 1867,  should  be  reinstated. 

It  is  not  contended  that  Maloney  paid  the  second  premiimi  at  the 
time  it  became  due  nor  that  he  paid  the  interest  on  the  note  for 
one-half  of  the  first  premium  at  the  time  the  contract  of  insurance 
required  it  to  be  paid.  Nor  is  it  denied  that  by  reason  of  such 
failure  the  company  had  the  right  to  cancel  the  policy. 

If  appellants  can  recover  at  all  it  must  be  upon  the  idea  that  the 
policy  was  renewed  and  that  the  company,  by  accepting  the  amount 
of  premiums  due  from  Maloney  waived  its  right  to  claim  the  for- 
feiture. They  fail  to  produce  receipts  of  the  company  showing  any 
such  state  of  case,  and  while  they  prove  facts  conducing  to  show 
that  Maloney  had  been  robbed  of  his  pocket-book  a,  short  time 
prior  to  his  death,  it  is  not  shown  that  the  pocket-book  contained 
such  papers.  Appellants  ask  the  court  to  assume  that  the  policy  had 
been  renewed,  because  of  certain  suspicious  facts  connected  with 
the  record,  and  correspondence  of  the  company,  and  the  conduct  and 
evidence  of  its  officers  and  employees.  They  claim'  that  the,  state 
agent  for  the  company  refused  to  allow  their  attorneys  to  examine 
the  books  and  papers  in  his  office  at  Louisville;  that  they  with- 
held until  after  a  rule  upon  them  was  made  absolute  to  produce 
in  court  books  and  papers  and  correspondence  touching  Maloney's 
insurance;  that  they  manufactured  letters,  memoranda  and  rec- 
ords; that  they  suppressed  important  papers  and  facts,  and  that 
they  failed  to  produce  the  renewal  receipts  sent  to  their  agent  at 
Chattanooga  to  be  delivered  to  Maloney  when  he  paid  up  the 
amounts  due  and  in  arrears  on  his  policy. 

The  refusal  of  the  state  agent  to  allow  his  office  to  be  examined  by 
the  attorneys  of  parties  from  whom  his  company  has  been  or  was 
about  to  be  sued,  until  he  obtained  authority  from  the  principal 
office,  was  neither  immaterial  nor  unreasonable.  The  failure  to  re- 
spond properly  to  the  rule  is  sufficiently  explained  by  the  difficul- 
ties attending  the  collection  of  letters,  memoranda  and  copies  of 
records  from  the  various  offices  and  agents  through  whom  the  busi- 
ness with  Maloney  had  been  transacted. 

There  is  absolutely  no  evidence  warranting  the  conclusion  that 
letters  or  records  of  any  kind  were  manufactured.    The  clipping 


Mary  Maloney  v.  St.  Louis  Mut.  Life  Ins.  Co.         273 

Opinion  of  the  Court. 

of  the  margin  at  the  foot  of  the  application  of  July  17,  1869,  may 
be  regarded  as  a  suspicious  circumstance,  but  a  court  would  be  go- 
ing a  most  unreasonable  length  to  assume  that  this  was  done  to 
conceal  the  fact  that  on  this  margin  it  had  once  been  endorsed  that 
the  policy  of  August  22,  1867,  was  reinstated.  We  have  no  evi- 
dence that  this  was  the  proper  place  to  make  such  an  endorsement, 
and  the  officers  of  the  company  all  swear  that  no  such  renewal  was 
ever  made. 

The  failure  to  produce  the  renewal  receipt  sent  to  Chattanooga  to 
be  delivered  to  Maloney  does  not  necessarily  imply  an3rthing  more 
than  that  a  receipt  upon  which  the  money  had  not  been  paid,  which 
have  never  answered  any  purpose  whatever,  which  possessed  no 
intrinsic  value,  and  the  existence  of  which  would  prove  nothing  in 
favor  of  the  company,  inasmuch  as  it  could  manufacture  any  num- 
ber of  them  that  might  be  desirable,  had  not  been  renewed  or  was 
regarded  as  too  unimportant  to  be  filed  in  answer  to  the  rule.  The 
failure  of  the  witness,  Hocker,  to  explain  some  of  his  correspond- 
ence (while  it  may  affect  his  credibility  as  a  witness)  does  not  as- 
sist appellants  in  proving  that  the  amount  necessary  to  renew  the 
policy  had  been  paid.  The  failure  of  Hardie  to  answer  the  ques- 
tion as  to  whether  or  not  the  company  had  suppressed  papers  or 
manufactured  evidence,  would  have  justified  the  court  in  suppress- 
ing his  deposition  if  appellants  had  asked  to  have  it  done,  but  it 
does  not  prove  the  essential  affirmative  fact  that  the  money  had  been 
paid  to  procure  the  renewal  of  the  policy.  The  statement  of  the 
same  witness  to  Brew,  that  Maloney  was  insured  and  that  there 
would  be  no  trouble  about  his  insurance,  is  not  evidence  against 
the  company.  Such  statements  were  not  made  by  Hardie  in  the 
course  of  his  employment,  and  while  engaged  in  the  performance  of 
his  duties  as  agent  relative  to  such .  insurance.  Besides  this,  as  he 
knew  that  Maloney  had  applied  to  have  his  policy  renewed,  he  may 
have  supposed  that  it  had  been  done. 

Upon  a  careful  consideration  of  the  entire  record  we  are  con- 
strained to  conclude  that  appellants  failed  to  manifest  their  right 
to  any  relief  whatever,  and  that  their  petition  was  properly  dis- 
missed. 

Judgment  afHrmed. 

Russell,  Avitt,  for  appellant. 

Rv.  and  Fo,,  Foote,  for  appellees. 
18 
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Jno.  H.  Jesse  v.  S.  E.  Jones. 

Bills  and  Notes — ^Action— Pleading — Demurrer. 

Where  a  note  plainly  imports  a  personal  obligation  of  the  maker, 
a  petition  against  the  maker  in  his  official  capacity  as  guardian  is 
demurrable  at  the  instance  of  the  guardian's  sureties. 

APPEAL  FROM  WOODFORD  CIRCUIT  COURT. 

January  8,  1873. 

Opinion  by  Judge  Hardin  : 

The  note  for  $106.85  exhibited  by  the  appellee,  as  evidence  of  his 
debt,  appears  to  have  been  taken  in  satisfaction  of  the  accounts  for 
taxation,  and  according  to  repeated  decisions  of  this  court,  plainly 
imparts  the  personal  obligation  of  A.  H.  Bohannan,  the  fact  of  his 
being  guardian  being  shown  only  as  matter  of  identity  and  descrip- 
tion. It  is  not  alleged  that  the  acceptance  of  this  note  was  induced 
by  fraud  or  mistake.  The  action  should,  therefore,  have  been 
treated  as  against  A.  H.  Bohannan  and  his  sureties  on  his  bond, 
as  guardian,  for  the  individual  debt  of  A.  H.  Bohannan.  The  de- 
murrer of  the  sureties  to  the  petition  should,  therefore,  have  been 
sustained,  independently  of  the  question  whether,  in  any  case,  an 
action  can  be  maintained  directly  on  the  bond  of  a  guardian  for  an 
ordinary  liability  incurred  by  the  guardian,  as  such  for  and  on  be- 
half of  the  wards. 

It  results  that  the  action  of  the  court  in  overruling  the  demurrer 
to  the  petition,  and  also  in  instructing  the  jury,  and  passing  an  in- 
struction inconsistently  with  the  views  we  have  stated,  is  deemed 
erroneous. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Porter y  Wallace,  for  appellant. 

D.  L.  Thornton,  W.  Turner,  for  appellee. 
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Wm.  Applegate,  etc.,  v.  Otho  Nunn. 

Contracto — Construction. 

The  phrase  "merchantable  ooal"  as  used  In  a  c(mtract  for  tbe 
purchase  of  coal  for  use  on  a  steamer,  was  held  to  be  lump  coal, 
where  the  kind  of  coal  was  not  specified. 

Words  and  Phrases. 

The  phrase  "merchantable  coal"  as  used  in  a  contract  for  the  pur- 
chase of  coal  for  use  on  a  steamer,  was  held  to  be  lump  coal,  where 
the  kind  of  coal  was  not  specified. 

Words  and  Phrases. 

The  term  "merchantable"  imports  an  article  which,  when  put  upon 
the  market,  will  sell  at  an  average  price  to  those  generally  de- 
siring to  purchase  that  kind  of  merchandise,  and  not  such  as  can 
be  sold  to  a  few  persons  for  special  purposes, 

APPEAL  FROM  CRITTENDEN  CIRCUIT  COURT. 

January  8,  1873. 

4 

Opinion  by  Judge  Lindsay  : 

The  sole  question  presented  by  this  record  is  as  to  the  construc- 
tion to  be  placed  upon  the  term  "Merchantable  coal/'  as  used  in 
the  written  contract  entered  into  between  the  parties.  Lump  coal 
is  certainly  merchantable,  and  is  so  regarded  by  both  parties,  and 
the  evidence  shows  that  when  coal  is  ordered  by  buyers  none  but 
lump  coal  is  sent  unless  a  different  kind  is  mentioned  in  the  order. 

Nut  coal  can  sometimes  be  sold  for  something  more  than  half 
as  much  as  the  lump.  It  can  be  used  for  special  purposes,  and  can 
be  burned  on  a  few  steamers,  but  for  general  use,  and  upon  the 
steamers,  generally,  lump  coal  is  required.  The  miners  are  paid 
only  for  the  Itunp  coal  mined,  receiving  nothing  either  for  nut  coal 
or  slack. 

The  term  "merdiantable"  imports  an  article  which,  when  put  upon 
the  market,  will  sell  at  an  average  price  to  those  generally  desiring 
to  purchase  that  character  of  product  or  mineral,  and  not  such  as 
can  be  sold  to  a  few  persons  for  special  purposes. 

It  is  manifest,  from  the  testimony,  that  in  sending  coal  to  market 
no  reasonably  prudent  miner  would  incur  the  expense  of  shipping 
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nut  coal  unless  he  had  assurances  that  by  reason  of  some  special 
demand  he  would  be  able  to  sell  it.  Under  such  proof  as  this 
record  presents,  we  are  constrained  to  conclude  that  the  terms  of 
the  contract  do  not  require  appellant  to  pay  the  stipulated  price  for 
any  other  than  the  lump  coal  he  may  mine. 

The  parties  might  have  used  language  that  would  have  made 
their  intention  clear  and  unmistakable.  They  failed  to  do  so,  and 
can  have  no  ground  to  complain  because  the  courts  can  not  un- 
erringly divine  their  intentions. 

For  the  reasons  given  the  judgment  of  the  court  of  common 
pleas  is  reversed  and  the  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

Bush,  for  appellant. 

J.  IV.  Blue,  for  appellee. 


J.  H.  Gray  v.  Sandorf  &  Myer. 

Intoivency — ^Acta  Of. 

The  act  of  a  debtor  in  procurlngr  a  creditor  to  bring  attachment 
proceedings  against  him  was  held  to  be  an  act  of  insolvency. 

APPEAL  FROM  HARRISON  CIRCUIT  COURT. 

January  8,  1873. 

Opinion  by  Judge  Lindsay  : 

A  remark  made  by  Reickel  in  the  presence  of  Wilhite,  the  special 
friend  of  Gray,  had  the  effect  of  calling  the  attention  of  the  latter 
to  the  failing  condition  of  Reickel,  and  of  bringing  about  a  personal 
interview  between  the  parties.  The  proof  does  not  show  the  na- 
ture of  that  interview,  but  immediately  afterward  Gray  sued  out  his 
order  of  attachment,  and  attempted  by  its  levy  to  secure  a  prefer- 
ence over  the  other  creditors  of  the  failing  merchant. 

On  the  same  day  Reickel  telegraphed  to  a  New  York  firm  to  se- 
cure their  debt  by  attachment.  The  circumstances  connected  with 
the  manner  in  which  these  two  creditors  were  enabled  to  obtain 
prior  liens,  leaves  no  doubt  but  that  Reickel  gave  them  notice  to 
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attach  with  a  design  to  prefer  them  to  the  exclusion  of  other  cred- 
itors. That  he  then  contemplated  insolvency  is  too  dear  to  admit 
of  controversy. 

The  chancellor  did  not  err  in  holding  that  the  procuring  of  Gray's 
attachment  to  be  levied  was  an  act  of  insolvency,  and  in  taking  steps 
to  distribute  the  assets  of  the  debtor  under  the  provisions  of  the 
act  of  1856,  and  the  amendment  of  March  8,  1862. 

Judgment  affirmed. 

Cleary  &  West,  for  appellant. 
Trimble,  for  appellee. 


M.  R.  EvERiTT  V.  James  Blackburn  and  Wife. 

Limitation  of  Action — ^Abyence  of  Plaintiff  in  Army. 

The  absence  of  plaintiff  in  the  Confederate  army  was  held  not  to 
prevent  the  runningr  of  a  statute  of  limitations. 

AFPBAIi  FROM  MONTOOMERY  CIRCUIT  COURT. 

January  9,  1873. 

Opinion  by  Judge  Lindsay  : 

The  plea  of  the  statute  of  limitations  should  have  been  sustained. 
The  prcmiise  relied  on  to  take  the  demand  out  of  the  statute  was 
made,  if  at  all,  in  1863.  The  only  pleading  in  this  cause  upon  which 
the  relief  granted  could  have  been  based,  was  a  paper  filed  June 
21,  1870,  styled  by  appellees  "Answer  to  Cross-Petition."  This 
was  long  after  the  original  action  against  the  Odd  Fellows  Lodge 
had  been  finally  disposed  of.  Still,  as  appellant  did  not  object  to 
the  time  and  manner  in  which  it  got  into  the  case  and  as  he  treated 
It  as  a  petition  by  filing  what  he  calls  an  "amended  answer,  and 
answer  to  cross-petition,"  pleading  both  payment  and  limitation, 
we  suppose  the  court  properly  undertook  to  adjudicate  the  matters 
presented,  notwithstanding  the  fact  that  before  it  could  be  done,  an 
action  in  ejectment  had  to  be  transformed  into  an  action  in  as- 
stmipsit.  From  the  promise  in  1863  to  the  filing  of  appellees'  "an- 
swer to  cross-petition"  in  June,  1870,  more  than  five  years  had 
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elapsed*  Hence  the  statntory  bar  was  complete.  The  absence  of 
Bladdnun  in  the  Confederate  lines  did  not  prevent  tiie  running  of 
tfae  statute,  but  even  if  it  bad,  be  returned  in  May,  1863,  and  more 
than  five  years  elapsed  between  bis  return  and  the  21st  of  June, 
1870. 

Tbe  amendment  to  tbe  original  petition  making  appellant  a  party 
and  making  tbe  same  allegations  against  bim  as  had  been  made 
against  tbe  Odd  Fellows,  is  of  no  avail.  The  relief  sought  in  tfiat 
action  was  tbe  recovery  of  real  estate  and  mesne  profits  and  tbe 
existence  of  such  a  proceeding  could  not,  according  to  any  rule  of 
practice  known  to  this  court,  interfere  with  tbe  meaning  of  the  stat- 
ute against  a  claim  for  money  had  and  received. 

Tbe  judgment  is  reversed  and  tiie  cause  remanded  mth  instruc- 
tions to  render  judgment  in  favor  of  appellant  for  his  costs  incurred 
since  tbe  21st  of  June,  1870. 

Apperson  &  Reid,  for  appellant 

Tetmey,  for  expellees. 


R.  L.  Henry  and  Otheks  v,  J.  B.  Smith,  etc. 

AMignment  for  Benefit  of  Creditors — Pleading — Fraud. 

Where  a  petition  in  equity  alleges  not  only  actual  fraud  but  also 
that  conYeyance  was  made  in  contemplation  of  ineolyency,  and  both 
actual  and  constructiye  fraud  is  established,  the  oonstmctiYe  fraud 
brings  the  transaction  within  the  act  of  1868,  and  is  an  assign- 
ment for  the  benefit  of  the  debtor's  creditors. 

Assignments  for  Benefit  of  Creditors-— Pleading — Proof. 

Although  actual  fraud  may  be  proven  under  the  allegation  in  a 
petition  that  the  conveyance  was  in  contemplaticm  of  insolvency, 
the  equitable  rights  of  creditors  attached  when  the  conveyance  was 
made,  and  the  superior  lien  could  not  thereafter  be  acquired  by  any 
creditor  in  a  proceeding  at  law  or  equity. 


Assignments  for  Benefit  of  Creditors — Notice  of  Assignment. 

Under  Stat.  1856,  relating  to  equitable  assignment  for  the  benefit 
of  creditors,  before  an  assignment  can  affect  the  rights  of  creditors 
in  the  distribution  of  the  insolvent's  estate,  the  sale  or  transfer  must 
be  such  as  in  law  gives  the  creditor  notice  of  its  existence. 
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AMignmenU  for  Benefit  of  Credltore — Creditor  a  Party  to  a  Fraud. 

If  a  creditor  is  a  party  to  the  constructive  fraud  by  purchasing 
or  obtaining  the  transfer  of  the  debtor's  property  for  the  purpose 
of  securing  antecedent  debts,  and  after  the  comoUssion  of  an  act 
bringing  the  cause  within  the  Act  of  1856,  makes  additional  pay- 
ments on  the  purchase  or  transfer,  or  the  debtor  becomes  other- 
wise indebted  to  the  purchaser,  such  cause  should  be  rejected,  as 
in  such  case  notice  is  brought  directly  home  to  the  creditor. 

Assignments,  for  Benefit  of  Creditors — CrecNtors  Who  May  Participate 
in  the  Estate. 

All  debts  contracted  by  a  debtor  between  the  execution  of  a  bond 
to  convey  his  land  and  the  date  of  the  deed  should,  when  properly 
proven,  be  allowed  to  participate  in  the  estate  of  the  insolvent 
debtor. 

apfgb;al  from  bouhbon  circuit  court. 

January  10,  1873. 

Opinion  by  Judge  Pryor  : 

The  appellants,  R.  D.  Henry  and  wife,  had  an  execution  issued 
from  the  clerk's  office  of  the  Bourbon  Circuit  Court  in  their  favor 
against  the  appellees,  J.  B.  Smith,  et  al.  for  one  thousand  dollars,  with 
the  interest  and  costs.  This  execution  was  afterwards  returned  by  the 
sheriff  "no  property  found."  The  present  suit  in  equity  was  then 
filed  by  the  appellants  against  J.  B.  Smith  and  his  father-in-law, 
Fantleroy  Ball,  alleging  that  Smith,  for  the  purpose  of  cheating, 
hindering  and  delaying  his  creditors  in  the  collection  of  their  debts, 
had  made  to  his  father-in-law  a  fraudulent  conveyance  of  his  real 
estate,  located  in  or  near  Millersburg,  and  that  said  conveyance 
was  also  made  in  contemplation  of  insolvency  and  with  the  design 
of  preferring  his  father-in-law,  who  at  the  time  of  the  conveyance 
was  a  creditor  for  a  considerable  amount,  and  that  by  reason  of 
the  conveyance  his  whole  estate  passed  by  operation  of  law  to  all  of 
his  (Smith's)  creditors  for  the  payment  of  their  debts.  The  ap- 
pellees (Smith  and  Ball)  both  answer  the  petition,  in  which  they 
deny  all  manner  of  fraud,  either  actual  or  constructive.  The  ap- 
pellee. Ball,  in  his  answer,  alleges  that  the  consideration  of  the 
conveyance  was  five  thousand  dollars,  eleven  hundred  dollars  of 
which  was  paid  in  cash,  and  the  balance  in  cash  notes  which  he  heI3 
upon  his  son-in-law  for  money  previously  loaned  him.  That  the  sale 
of  the  real  estate  was  made  on  the  28th  of  May,  1868,  and' a  bond  then 
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executed  to  him  by  his  son-in-law  for  a  title,  that  "said  money  was 
paid  to  said  Smith  and  the  notes  executed  to  him  at  the  time  said 
property  was  purchased,  and  at  the  time  said  bond  was  executed." 

The  deed  was  admitted  to  record  on  the  22d  of  December,  1868. 
The  answer  of  Smith  is  in  substance  similar  to  the  answer  of  BalL 
Upon  the  hearing  of  the  cause  the  court  below  adjudged  that  the 
sale  and  conveyance  by  Smith  to  his  father-in-law  was  in  con- 
templation of  insolvency  and  within  the  act  of  1856,  and  by  an 
order  of  court  referred  the  cause  to  a  commissioner  with  direc- 
tions to  take  proof  of  daims,  etc.,  and  report ;  and  upon  the  filing  of 
this  report,  the  rights  of  the  various  creditors  were  determined,  to 
which  exceptions  were  made  by  both  the  appellants  and  appellees, 
and  will  hereafter  be  considered. 

The  appellants  insist  that  the  deed  should  have  been  annulled  by 
the  court  below  upon  the  ground  of  actual  fraud,  and  that  by  such 
a  judgment  the  appellee,  Ball,  would  have  been  deprived  of  any 
right  to  a  pro  rata  distribution  of  the  proceeds  of  the  prq)erty  with 
the  other  creditors.  The  effect  of  such  a  judgment,  however,  would 
be  to  prefer  the  claim  of  the  appellants  over  other  creditors,  when 
this  preference  is  not  asked  for,  and  when  the  allegations  of  the  pe- 
tition sustained  by  the  proof  present  a  case  not  only  of  actual  fraud, 
but  brings  it  within  the  act  of  1856.  Although  the  deed  may  be 
actually  fraudulent,  if  the  petition  alleges  not  only  the  actual  fraud, 
but  also  that  it  was  made  in  contemplation  of  insolvency,  and  both 
actual  and  constructive  fraud  is  established,  the  constructive  fraud, 
if  such  as  to  bring  it  within  the  act  of  1868,  is  an  assignment  of  the 
estate  belonging  to  the  vendor  of  the  property  to  all  his  creditors, 
and  vests  them  with  the  right  to  appropriate  it  for  the  payment  of 
their  debts,  and  the  chancellor  has  no  power  to  deprive  them  of  this 
right,  although  actual  fraud  may  exist. 

T  his  court,  in  the  case  of  Shawn  v.  Utterback,  2  Metcalfe, 
52,  whose  attachment  creditors  had  levied  their  attachments  upon 
the  property  of  the  debtor,  who  had  made  a  sale  of  his  property  in 
contemplation  of  insolvency  and  these  attachments  issued  upon  the 
alleged  ground  of  actual  fraud,  directed  that  the  right  acquired  by 
the  creditors  by  the  levy  of  their  attachments  was  subordinate  to  the 
equitable  rights  of  creditors,  created  prior  to  the  levy  of  the  attadi- 
meht,  and  by  the  judgment  of  the  court,  the  attaching  creditors 
were  compelled  to  share  only  in  the  pro  rata  distribution  of  the 
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proceeds  of  the  debtor's  property,  with  his  other  creditors.  In  the 
present  case,  although  actual  fraud  may  be  proven,  still,  as  the  pe- 
tition alleges  that  the  conveyance  was  in  contemplation  of  insol- 
vency, etc.,  the  equitable  rights  of  the  creditors  attached  the  mo- 
ment the  conveyance  was  made,  and  no  superior  lien  could  there- 
after be  acquired  by  any  creditor  in  any  proceeding  at  law  or 
equity.  We  are  therefore  of  the  opinion,  the  proof  showing  clearly 
that  the  sale  by  Smith  was  made  in  ccHitemplation  of  insolvency,  and 
to  prefer  the  father-in-law,  Hall,  in  the  payment  of  his  debts,  that 
the  judgment  determining  that  the  conveyance  was  within  the  act 
of  1856  is  sustained  by  both  the  law  and  facts  of  the  case.  Many 
exceptions  were  filed  by  the  parties  to  the  commissioner's  report, 
and  in  disposing  of  these  exceptions  the  charge  of  actual  fraud 
against  the  appellees  will  be  considered. 

The  father-in-law  and  son-in-law  lived  in  the  same  house,  and 
had  been  so  living  for  many  years.  Ball  seems  to  have  been  pos- 
sessed of  considerable  property,  and  his  son-in-law.  Smith,  insol- 
vent. Executions  were  being  levied  upon  his  personal  effects,  as 
well  as  the  real  estate  then  in  his  possession.  His  father-in-law 
claimed  to  have  held  against  his  son-in-law  at  the  time  of  the  exe- 
cution of  the  bond  for  title  in  May,  1868,  notes  and  other  claims 
amounting  to  about  eight  thousand  dollars.  With  this  large  amount 
due  him  by  his  son-in-law,  in  May,  1868,  he  makes  a  purchase  of 
this  land  for  the  sum  of  five  thousand  dollars,  all  of  which  was  paid, 
as  they  state,  by  surrendering  up  certain  notes  he  held  on  Smith, 
and  the  payment  to  Smith  of  eleven  hundred  dollars  in  cash.  The 
notes  were  surrendered  and  the  money  paid  (as  Ball  alleges  in  his 
answer)  to  his  son-in-law,  at  the  time  the  property  was  purchased, 
and  at  the  time  the  bond  was  executed.  The  appellees  take  the 
depositions  of  both  Smith  and  wife ;  the  latter,  the  daughter  of  Ball, 
to  prove  the  execution  of  the  bond  and  the  payment  of  the  money. 
Both  of  their  witnesses  seem  to  be  intelligent,  and  fully  aware  of 
the  interests  involved  in  this  controversy. 

Mrs.  Smith,  the  daughter,  says  she  wrote  the  bond,  and  if  there 
was  any  money  paid  she  never  saw  it.  She  wrote  it  at  her  own 
home,  and  in  the  presence  of  her  father  and  husband.  Smith,  her 
husband,  says  that  he  received  from  his  father-in-law  at  the  time 
of  the  execution  of  the  bond  eleven  hundred  dollars  in  money,  and 
when  asked  by  opposing  counsel  whether  he  had  not  a  short  time 
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before  that  received  four  thousand  dollars  as  a  legacy  from  some 
relative,  and  also  called  upon  to  state  what  he  had  done  with  both 
sums  of  money,  responds  by  saying  "that  he  did  not  remember." 
These  are  the  witnesses  called  upon  by  the  appellee.  Ball,  to  prove 
the  payment  of  the  eleven  hundred  dollars,  and  we  are  satisfied, 
looking  to  the  testimony  of  Smith  and  wife,  that  the  statement 
made  by  Mrs.  Smith  is  true,  and  that  no  money  was  paid  at  the 
time  the  bond  was  executed  or  afterwards.  Smith,  after  his  notes 
had  been  surrendered  and  the  alleged  acceptance  by  him  of  the 
eleven  hundred  dollars  in  money,  was  still  indebted  to  his  father- 
in-law  nearly  three  thousand  dollars,  and  much  of  this  latter  sum 
due,  as  they  both  say,  upon  an  open  account  that  had  been  stand- 
ing for  several  years;  and,  taking  both  of  their  statements  as  ex- 
planatory of  their  business  transactions,  we  can  not  conceive  why 
Ball  left  this  open  account  of  long  standing  unsettled,  and  not  only 
surrendered  up  the  written  evidences  of  his  son-in-law's  indebted- 
ness to  him,  but,  as  he  alleges,  paid  him  eleven  hundred  dollars  in 
cash  "and  that,  too,  when  the  son-in-law  was  insolvent."  It  does 
not  appear  from  anything  in  this  record  that  this  money  was  ad- 
vanced him  for  the  purpose  of  relieving  him  from  his  pecuniary 
troubles  as  Smith  himself  is  unable  to  explain  what  he  did  with 
either  this  eleven  hundred  dollars,  or  the  four  thousand  dollars 
he  had  not  long  since  received  as  a  leeacy,  but  says  he  has  no  recol- 
lection as  to  the  disposition  he  made  of  it.  The  only  satisfactory 
explanation  that  can  be  made  of  this  eleven  hundred  dollars  trans- 
action is  to  determine  that  Smith  never  received  it,  and  the  excep- 
tion to  the  commissioner's  report  by  the  appellants  as  to  this  claim 
should  have  been  sustained.  Nor  ought  the  appellee.  Ball,  to  have 
been  allowed  his  claim  for  rent  as  against  the  creditors.  The  proof 
of  one  or  two  witnesses  conduces  strongly  to  show  that  the  use  of 
this  land  was  in  consideration  of  the  board  of  Ball  and  his  wife 
by  Smith.  It  is  true  that  the  obligation  of  Smith  to  pay  rent  is 
produced  and  proven  to  be  in  the  handwriting  of  Smith ;  still  the 
father-in-law  and  his  wife  had  been  living  with  Mrs.  Smith  for 
nearly  nine  years;  the  proof  shows  that  they  were  to  pay  board, 
and  the  history  of  this  whole  case  inclines  this  court  to  conclude 
that  no  board  or  hire  would  ever  have  been  thought  of  except  as  a 
compensation  for  the  land  but  for  this  effort  upon  the  part  of  the 
appellees  to  deprive  the  creditors  of  Smith  from  the  collection  of 
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their  debts ;  the  claim  for  rent  should  have  been  disallowed.  It 
was,  perhaps,  proper  to  allow  the  amount  of  the  notes,  as  there  is 
proof  in  the  case  showing  their  execution  previous  to  the  execution 
of  the  deed ;  or  if  not,  at  least  showing  an  advance  of  moneys  by 
the  father-in-law,  and  for  which  the  notes  were  doubtless  executed, 
and  it  may  be  proper  to  allow  the  negro  hire,  as  the  use  of  the  land 
fully  compensated  for  the  board,  but  such  of  the  hire  only  as  accrued 
within  five  years  previous  to  the  institution  of  appellants'  action 
should  be  allowed.  The  creditors  have  the  right,  having  a  common 
interest  in  the  fund  to  be  distributed,  and  the  claims  presented  being 
a  charge  on  this  fraud  to  rely  upon  the  statute  of  limitations  as 
against  any  claim  presented,  and  may  raise  this  question  by  an  ex- 
ception to  the  commissioner's  report.  The  bond  for  the  conveyance 
of  this  real  estate  was  made  in  May,  1868,  and  the  deed  recorded 
on  the  2d  of  December,  1868.  The  grantor,  Smith,  between  the 
date  of  the  bond  and  the  recording  of  the  deed,  created  other  bona 
fide  debts,  and  the  question  is:  Did  the  assignment,  so  far  as  it 
affects  the  distribution  of  the  assets  between  the  creditors,  operate 
from  the  date  of  the  bond  or  the  recording  of  the  deed  ?  Whilst 
the  sale,  so  far  as  the  debtor  is  concerned,  operates  as  an  assignment 
for  the  benefit  of  creditors,  still,  if  a  mere  bond  for  title  in  the 
pocket  of  the  purchaser,  the  existence  of  which  is  unknown  to  cred- 
itors, and  the  debtor  in  the  meantime,  constantly  increasing  his 
indebtedness  with  those  who  are  dealing  with  him  in  good  faith 
and  trusting  his  ability,  with  the  property  he  has,  to  pay  his  debts, 
is  to  operate  as  an  assignment  by  which  the  subsequent  creditors  are 
to  get  nothing,  then  the  statute  itself  is  productive  of  more  fraud 
than  it  was  enacted  to  prevent.  The  fraudulent  debtor  would  make 
use  of  the  statute  as  a  means  of  shielding  himself  and  property  from 
the  payment  of  his  just  debts.  The  statute  of  1856  is  an  equitable 
statute  and  was  enacted  to  protect  the  rights  of  creditors,  and  not 
for  the  purpose  of  enabling  a  dishonest  debtor  to  defraud  them,  and 
so  far  as  an  assignment  can  affect  their  rights  in  the  distribution  of 
assets,  there  must  be  such  a  sale  or  transfer  as  in  law  gives  to  the 
creditors  notice  of  its  existence.  If  a  creditor  is  a  party  to  the  con- 
structive fraud  by  purchasing  or  obtaining  a  transfer  of  the  debtor's 
property  for  the  purpose  of  securing  his  antecedent  debts,  anH 
after  the  commission  of  the  act  bringing  the  case  within  the  act 
of  1856,  he  makes  additional  pasrments  on  the  purchase  or  trans- 
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fer,  or  the  debtor  becomes  otherwise  indebted  to  him,  such  claims 
would  be  rejected,  as  in  such  a  case  notice  is  brought  directly  home 
to  the  creditor.  In  the  case  of  Brown  v.  Early,  2  Duvall,  this  court 
says,  that  where  there  was  no  ostensible  change  of  possession  in 
registration  of  the  deed  or  bond  before  the  suit  was  instituted,  the 
lapse  of  six  months  from  the  date  of  the  initial  conduct  did  not  op- 
erate as  a  limitation  to  the  cause  of  action  and  that  under  the  stat- 
ute there  was  no  such  constructive  notice,  as  was  contemplated. 

It  therefore  follows  that  all  of  the  debts  contracted  between  the 
date  of  the  bond  and  recording  of  the  deed,  properly  proven,  should 
have  been  allowed.  The  amount  of  money  collected  from  the  gar- 
nishee, Witt,  by  Henry  and  wife  should  be  accounted  for  by  them 
unless  the  garnishee  was  summoned  previous  to  the  recording  of 
the  deed.  If  summoned  after  the  recording  of  the  deed,  the  amount 
was  a  part  of  Smith's  estate  and  the  appellants  must  account  for 
the  amount  received  by  them.  For  the  reasons  herein  indicated  the 
judgment  of  the  court  below  is  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion.  The 
judgment  is  affirmed  on  the  cross-appeal. 

Alexander,  Tumey,  for  appellants. 

Hanson  &  Hanson,  for  appellees. 


Geo.  W.  Jones  v.  Geo.  T.  Hunston,  etc. 

Corporations— Subscribers  for  8toci( — Caiis  for  Payment. 

It  is  not  material  whether  a  subscriber  for  stock  had  notice  of 
calls  made  on  the  subscribers  for  payment,  where  his  contract  is 
to  pay  as  the  president  and  directors  may  direct. 

Corporations — Officers  Agents  of  8toci(hoiders. 

The  president  and  directors  of  a  turnpike  company  are  the  agents 
of  stockholders  who  are  bound  to  know  what  the  officers, do. 

Corporations— 8toci(hoider8 — Want  of  Knowiedge. 

A  stockholder  of  a  turnpike  company  can  not  be  allowed  to  rely 
on  his  want  of  knowledge  touching  a  matter  concerning  which  he 
should  have  informed  himself,  when  it  is  within  his  power  to  do  so. 

APPEIAL  FROM  HENRY  CIRCUIT  COURT. 

January  10,  1873. 
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Opinion  by  Judge  Lindsay  : 

Appellant,  being  a  stockholder  in  the  Turapike  Company,  must 
have  known  whether  or  not  it  had  ever  been  organized.  In  fact, 
the  paper  upon  which  he  subscribed  the  stock  shows  that  the  money 
for  the  road  had  been  made  at  the  time  of  the  subscription  and  in 
effect  recognizes  the  existence  of  a  president  and  board  of  directors 
for  the  company. 

It  is  not  material  whether  appellant  had  notice  or  not  of  the  calls 
made  on  the  subscription  for  the  payment  of  their  stock.  His  con- 
tract was  to  pay  as  the  president  and  directors  might  direct.  Be- 
ing a  stockholder  in  the  company,  the  president  and  directors  were 
his  agents,  and  he  was  bound  to  know  what  they  did  in  the  prem- 
ises. Besides  this  he  can  not  be  allowed  to  rely  on  his  want  of 
knowledge  or  information  touching  a  matter  about  which  he  should 
have  informed  himself,  it  being  manifestly  within  his  power  to  do 
so.   Wing  V.  Dugon,  8  Bush  584. 

The  denial  that  the  road  was  built  on  the  route  specified  in  the 
writing,  and  in  accordance  with  the  agreement  of  the  parties,  is  too 
general.  It  raises  no  issue.  If  any  departures  had  been  made  from 
tbe  terms  of  his  subscription  he  should  have  specified  what  they 
were,  so  that  the  court  might  have  determined  whether  or  not  they 
were  material. 

The  remaining  defenses  attempted  to  be  set  up  are  such  as  the 
company  might  have  made  in  a  suit  against  it  by  the  contractor,  but 
which  can  not  avail  a  stockholder  in  an  action  against  him  by  the 
coQipany  to  compel  him  to  pay  his  stock. 

The  demurrer  was  properly  sustained  and  appellant,  failing  to 
answer  further,  the  judgment  against  him  went  as  a  matter  of 
course. 

It  is  therefore  ofRrmed. 

DeHaven,  for  appellant. 
Weeh  &  Barber,  for  appellees. 
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Hopkins,  Smith,  etc.,  v.  R.  J.  Stoner  et  al. 

Adverse  Poseeeeion — Sufficiency  of  Possession. 

To  acquire  title  by  adverae  possession,  the  possession  must  have 
been  such  as  to  authorize  ejectment  every  day  of  the  alleged  pos- 
session. 

APPEAL  FROM  BUIiLITT  CIRCUIT  COURT. 

January  10,  1873. 

Opinion  by  Judge  Lindsay  : 

It  is  not  proved  that  the  parties  under  whom  the  Stoners  claim 
and  the  heirs-at-law  of  John  K[oglan,  deceased,  and  as  this  fact  is 
denied  in  the  answer  of  appellants,  it  was  necessary  to  establish  its 
existence  in  order  to  authorize  the  relief  granted. 

Besides  this,  appellees  do  not  pretend  that  they  or  those  under 
whom  they  claim,  hold  title  by  regular  conveyances  to  the  fifty  acres 
of  land  in  controversy.  There  is  evidence  conducing  to  show  that 
Ben  Doom,  deceased,  sold  by  oral  contract  to  John  Hoglan,  and 
after  an  actual  survey  authorized  him  to  take  possession;  that  he 
afterwards  executed  to  him  a  receipt  for  a  sum  of  money  in  full 
satisfaction  of  the  purchase  price  for  fifty  acres  of  land,  which 
we  may  infer  was  the  land  involved  in  this  litigation.  If  that  re- 
ceipt be  regarded  as  a  bond  for  title  it  is  certain  that  no  conveyance 
was  ever  made  pursuant  to  it. 

The  witnesses  speak  in  general  terms  of  an  actual  possession  by 
Hoglan  and  his  heirs  and  the  ancestor  of  these  appellees,  but  when 
they  come  to  explain,  it  very  clearly  appears  that  the  land  never  has 
been  actually  seized  and  possessed  by  any  of  them.  There 
never  was  a  building  or  enclosure  upon  it.  The  Hoglans  asserted 
claim  to  it,  and  their  claim  was  recognized  by  Doom,  but  there 
never  was  a  day  so  far  as  the  evidence  shows  that  an  action  of  eject- 
ment could  have  been  maintained  against  them.  As  limitation  will 
not  bar  an  ejectment  unless  there  has  been  such  an  actual  adverse 
possession  the  requisite  length  of  time,  as  to  have  fumi^ed  a 
cause  of  action  every  day.  {Jones  v,  McCauley,  2  Duvall  15) ; 
neither  will  any  other  character  of  holding  be  deemed  sufficient  to 
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enable  the  party  claiming  by  prescription  to  maintain  an  action  to 
enjoin  persons  from  trespassing  upon  the  land  claimed. 

We  are  of  opinion  that  the  circuit  court  erred  in  perpetuating  the 
injunction  in  this  cause.  Its  judgment  is  reversed  and  the  cause 
remanded  with  instructions  to  dismiss  appellees'  petition. 

John  E.  Newman,  for  appellant. 

A.  H.  Field,  for  appellees. 


John  Gault  v.  R.  A.  Thompson,  etc. 

Vendor  and  Purchaser — ^Vendor'a  Lien — Pleading. 

Althougrh  it  may  be  necessary  in  a  proceeding  to  enforce  a  vendor's 
lien  to  allege  the  ability  and  willingness  of  the  vendor  to  comply 
with  the  terms  of  his  contract,  such  allegations  are  not-  nece«- 
sary  to  authorize  a  personal  judgment  against  the  vendee. 

Equity — Personal  Judgment. 

A  matter  being  properly  in  the  equity  court,  it  is  error  to  render 
a  personal  judgment,  since  the  parties  have  a  right  to  full  and  com- 
plete relief  at  the  hands  of  the  chancellor. 

APPEAL  FROM  FEIANKLIN  CIRCUIT  COURT. 

January  10,  1873. 

Opinion  by  Judge  Lindsay  : 

Although  it  may  be  necessary  in  a  proceeding  to  enforce  a  ven- 
dor's lien  to  allege  the  ability  and  willingness  of  the  vendor  to 
comply  with  the  terms  of  his  contract,  yet  such  allegations  are  not 
necessary  to  authorize  a  personal  judgment  against  the  vendee. 

The  note  itself  may  be  made  the  foundation  of  the  action,  and 
it  is  not  essential  that  the  consideration  shall  ever  be  referred  to. 
The  petition  in  this  case  is  certainly  sufficient  to  sustain  the  judg- 
ment rendered,  and  appellant  can  not  be  heard  on  this  appeal  to 
complain  that  appellee  failed  to  show  that  it  was  entitled  to  have 
its  lien  enforced,  no  judgment  to  that  effect  having  been  rendered. 

Nor  was  it  erroneous  to  render  the  personal  judgment  at  an 
equity  term.    Being  properly  in  a  court  of  equity,  the  appellee  had 
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the  right  to  demand  at  the  hands  of  the  chancellor  full  and  com^ 
plete  relief. 

The  action  not  being  in  a  condition  to  authorize  the  enforcement 
of  the  lien  did  not  preclude  appellee  from  demanding  a  personal 
judgment  and,  as  appellants  were  in  court  and  interposed  no  ob- 
jection, such  judgment  was  properly  rendered.    Judgment  ofRrmed. 

Drone,  for  appellant 

Julian,  for  appellees. 


Martin  Flannigan  v.  Commonwealth  of  Kentucky. 

Appeal — Reversal — Sufficiency  of  Evidence. 

The  Court  of  Appeals  has  no  power  to  reverse  a  judgment  upon  a 
conyictlon  for  a  felony  on  the  ground  that  it  is  contrary  to  the 
evidence. 

APPBAL.  FROM  McCRAOKBN  CIRCUIT  COURT. 

January  10,  1873. 

Opinion  by  Judge  Pryor  : 

This  court  has  no  power  to  reverse  a  judgment  upon  a  convic- 
tion for  a  felony  because  it  is  against  the  evidence.  There  are  no 
instructipns  in  the  record  and,  the  indictment  being  good,  the  judg- 
ment must  stand. 

Judgment  affirmed. 

T.  H.  Burke,  for  appellant. 

Attorney  General,  for  appellee. 


S.  Lawson  V,  Gardner  &  Co. 

Appeal — Reversal — I  net  ruction. 

Where  the  evidence  does  not  show  a  right  of  recovery  against 
a  principal  on  the  theory  that  the  purchaser  was  an  agent  of  the 
principal,  it  was  held  reversible  error  to  give  an  instruction  based 
on  such  tiieory. 
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APPEAL.  FROM  WARREN  CIRCUIT  COURT. 

January  11,  1873. 

Opinion  by  Judge  Hardin  : 

It  is  neither  alleged  nor  proved  that  when  selling  the  goods  the 
plaintiff  knew  that  Stewart  was  the  agent  of  the  defendant;  but 
the  account  sued  on  shows  the  sales  were  made  to  Stewart,  and 
presumptively  on  his  credit;  but  the  theory  of  the  plaintiff's  case 
seems  to  be  that,  having  sold  the  goods  to  Stewart,  they  had  a  right, 
nevertheless,  to  hold  the  defendant  liable  on  discovering  that  Stew- 
art was  in  fact  his  agent,  and  bought  the  goods  for  him. 

The  evidence  does  not  conduce  to  show  a  right  of  recovery  ex- 
cept upon  this  theory.  Wherefore  the  secorid  instruction  which  the 
court  gave  for  the  plaintiff,  however  correct  it  may  have  been,  if 
there  was  evidence  that  the  sales  were  made  and  the  credit  given  to 
the  defendant  himself  on  the  faith  of  the  known  agency  of  Stewart, 
was  abstract  in  this  case;  and  it  was  misleading  and  erroneous  in 
submitting  to  the  jury  the  irrelevant  question  whether  at  the  time 
the  goods  were  sold  the  supposed  pre-existing  agency  of  Stewart  had 
or  not  been  terminated  with  public  or  private  notice  thereof  to  the 
plaintiffs.  We  need  express  no  opinion  on  the  question  as  to  tEe 
sufficiency  of  the  evidence  to  sustain  the  verdict. 

But,  solely  for  the  error  in  giving  the  second  instruction,  the 
judgment  is  reversed  and  the  cause  remanded  for  a  new  trial  on 
principles  not  inconsistent  with  this  opinion. 

/.  IV.  Gorin,  for  appellant 

,  for  appellee. 


Prescott  &  Bros.  v.  W.  J.  Annis,  etc. 

Pleading — Baaed  on  Information  and  Belief. 

A  petition  based  merely  upon  information  and  belief  that  cer- 
tain property  of  plaintiff  had  been  attached  and  sold  as  the  prop- 
erty of  another,  is  indirect  and  equivocal,  and  insufficient. 

APFDAL  FROM  McCRACKBN  CIRCUIT  COURT. 

January  11,  1873. 
19 
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Opinion  by  Judge  Lindsay  : 

Up  to  the  time  of  the  prosecution  of  this  appeal  it  seems  that  no 
formal  judgment  had  been  rendered  settling  the  rights  of  the  ap- 
pellants, Prescott  &  Bros.  The  judgment  of  August  6,  1870,  makes 
no  allusi<m  whatever  to  the  matters  set  up  in  their  petition  and  an- 
swer. But  treating  the  apfpropriation  of  the  fimds  of  the  court  as 
a  practical  dismissal  of  their  petition,  we  do  not  see  from  the  record 
that  they  have  any  legal  groimd  of  ccmiplaint. 

The  returns  of  the  sheriff  upon  the  orders  t>f  attachment  sued  out 
by  Sanders  and  by  John  Martin  Ison  &  Company,  do  not  show  that 
any  of  the  property  claimed  by  them  was  levied  on  or  sold. 

They  state  in  their  petition  that  they  are  informed  and  believe 
that  certain  organs  and  seats  belonging  to  them  had  been  attached 
and  sold  as  the  property  of  Annis. 

Such  indirect  and  equivocal  pleading  ought  not  to  be  tolerated. 
If  their  petition  had  been  taken  for  confessed,  it  could  not  have 
been  held  that  aj^Uees  admitted  more  than  that  Prescott  Bros, 
had  been  informed,  and  therefore  believed,  that  property  belonging 
to  them  had  been  sold  under  the  attachments  of  appellees.  Appel- 
lants failed  to  show  either  by  their  pleadings  or  by  proof  that  they 
were  entitled  to  any  relief  whatever. 

Wherefore  the  judgment  of  the  circuit  court  must  be  affirmed, 

Rodman,  for  appellants. 

S.  C  Bryce,  /.  W.  Hopkins,  for  appellees. 


John  Campbell's  Adm'r  v.  Jas.  B.  Mitchell. 

Contracts — ^Validity — Drunkenness^ 

Drunkeimess  alone  will  avoid  a  contract  if  it  is  to  such  extent 
as  to  prevent  the  party  from  understanding  the  nature  of  the 
contract 

Specific  Performance^Lease  Contract — Drunlcenness. 

A  chancellor  will  not  enforce  a  lease  contract  which  was  pro- 
cured from  the  lessor  while  in  such  a  state  of  intoxicaticm  as  to 
be  unable  to  understand  the  nature  and  importance  of  the  transac- 
tion, especially  when  the  consideration  for  the  lease  was  less  than 
half  its  real  value. 
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APPEAL  FROM  MADISON  CIRCUIT  COURT. 

January  11,  1873. 

* 

Opinion  by  Judge  Pryor  : 

The  testimony  in  this  case  conduces  to  show  that  John  Campbell, 
for  many  years  prior  to  his  death,  was  much  addicted  to  the  use 
of  ardent  spirits,  and  to  such  an  extent  as  that  many,  if  not  all, 
of  his  neighbors  regarded  him  as  an  habitual  drunkard. 

His  father,  Samuel  Campbell,  with  a  view  of  reforming  his  son, 
and  to  enable  the  latter  to  support  his  family,  placed  him  in  posses- 
sion of  a  valuable  tract  of  land,  with  a  promise  at  the  time,  made 
in  parol,  that  if  he  would  abstain  from  drink  or  abandon  his  intem- 
perate habits  he  would  make  him  an  absolute  deed  to  the  property. 

The  son  entered  into  the  possession  and  assumed  various  acts  of 
ownership  over  it,  by  cultivating  the  soil  and  occasionally  renting 
some  portions  of  the  land. 

His  appetite  for  liquor  seems  to  have  increased  instead  of  dimin- 
ished by  reason  of  the  efforts  upon  the  part  of  the  father  to  reform 
him,  and  before  the  expiration  of  two  years  Samuel  Campbell  sold 
the  land  to  R.  B.  Dunn  and  made  him  a  conveyance  therefor.  Prior 
to  the  execution  of  the  deed  by  Samuel  Campbell  to  Dunn,  John 
Campbell  had,  without  the  knowledge  of  his  father  or  Dunn,  so 
far  as  the  proof  shows,  executed  a  writing  purporting  to  lease  the 
land  to  the  appellee,  Mitchell,  for  the  term  of  three  years,  at  three 
hundred  dollars  per  year.  Mitchell  asserted  his  right  to  the  land, 
and  the  present  suit  in  equity  was  filed  by  the  vendee,  Dunn,  for  the 
purpose  of  quieting  his  title  and  possession. 

Jchn  Campbell  is  made  a  defendant  to  the  cross-petition  of  Mitch- 
ell, by  which  he  is  seeking  to  enforce  his  contract  of  leasing  or  re- 
cover of  the  former  damages  by  reason  of  his  failure  to  comply 
with  his  contract.  The  defense  of  John  Campbell  to  this  cross- 
petition  is  that  he  was  in  such  a  condition  at  the  time  he  signed  the 
lease  by  reason  of  his  drunkenness  as  to  render  him  incompetent 
to  execute  such  a  writing. 

The  court  below  rendered  a  judgment,  quieting  the  title  and  pos- 
session of  the  appellee,  Dunn,  and  rendered  a  further  judgment  in 
favor  of  Mitchell  upon  his  cross-petition  against  John  Campbell's 
administrator  (John  Campbell  having  died)  for  six  hundred  dollars 
in  damages. 
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The  depositions  of  J<Jin  Campbell  and  his  wife  having  been  taken 
prior  to  the  passage  of  the  law  permitting  parties  to  testify  were 
inccxnpetent  to  be  read  upon  the  issue  made  between  Mitchell  and 
John  Campbell  on  the  cross-petition.  The  testimony,  however,  as 
to  the  intemperate  habits  of  John  Campbell,  viz. :  His  constant  and 
excessive  use  of  stimulating  drinks,  is  so  conclusive  that  any  con- 
tract made  with  him  that  failed  to  evidence  fair  dealing  must  be 
regarded  by  the  chancellor  with  suspicion. 

It  may  be  that  his  mental  capacity  was  not  questioned  by  many 
of  his  neighbors,  for  the  reason  that,  although  constantly  under  the 
influence  of  liquor,  his  contract  gave  evidence  of  his  own  knowledge 
of  what  he  was  doing,  for  in  nearly  all  the  contracts  made  by  him 
prior  to  the  date  of  this  pretended  lease,  he  seems  to  have  given, 
and  always  received,  a  fair  consideration. 

When  this  lease  was  signed,  however,  there  is  no  doubt  but  what 
he  was  so  drunk  as  to  destroy  every  faculty  necessary  to  enable  him 
to  understand  an  ordinary  business  transaction. 

Mitchell  found  him  in  this  condition  when  he  proposed  to  have 
the  writing  executed,  and  not  content  with  delaying  its  execution 
until  the  man  had  regained  his  reason,  he  left  Campbell's  house  and 
went  to  a  neighboring  school  house  and  there  dictated  the  terms 
of  the  contract  to  the  teacher  and  the  latter  drafted  the  lease.  On 
his  way,  either  to  or  from  the  school  house,  he  was  told  by  a  wit- 
ness whose  veracity  is  not  questioned  that  as  soon  as  Campbell  got 
sober  he  would  refuse  to  abide  the  contract,  as  Mitchell's  resp<Hise 
was,  in  substance,  that  he  intended  to  have  it  executed  before  he  got 
sober,  or,  in  the  language  of  the  witness,  "to  fasten  him  whilst  he  is 
in  the  humor." 

The  contract  was  at  once  signed  by  Campbell,  but  seems  never 
to  have  been  delivered,  why  it  was  not  delivered,  does  not  appear 
from  the  proof.  It  is  true  that  the  appellee,  Mitchell,  attempted  to 
show  that  a  few  days  after  this  writing  is  said  to  have  been  executed, 
Campbell  wanted  to  know  of  Mitchell  if  he,  Mitchell,  was  satisfied 
with  the  contract,  and  the  latter  answering  in  the  affirmative,  pro- 
pounded the  same  question  to  Campbell  and  he  responded  in  the 
same  way.  This  manifestation  of  anxiety  so  clearly  proven  of  the 
appellee,  creates  of  itself  a  suspicion  as  to  the  fairness  of  the  trans- 
action. 

It  is  shown  by  one  witness  that  in  the  morning  of  the  day  this 
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trade  is  said  to  have  been  made,  that  Campbell  had  a  jug  of  whisky 
at  his  house,  but  was  then  sober ;  it  is  shown  by  another  witness  that 
Campbell  was  not  only  drinking  but  drunk. 

The  best  evidence,  however,  of  his  drunkenness  is  to  be  found 
in  the  statements  of  the  appellee's  own  witness.  They  all,  or  most 
of  them,  prove  that  Campbell  was  competent  to  trade  and  had  mental 
capacity  sufficient  to  enable  him<  to  understand  and  know  what  he 
was  doing;  and  still,  in  order  to  enable  the  appellee  to  recover  in 
this  case,  he  shows  by  more  than  one  witness  that  the  land  rented 
him  by  Campbell  was  worth  more  than  double  what  he  was  to  give 
for  it. 

Qark  swears  that  the  place  was  worth  four  hundred  dollars  per 
year  more  than  Mitchell  gave  him  for  it,  and  that  Mitchell  sustained 
that  much  damages,  in  other  words,  it  was  worth  for  the  three 
years  $2,100  instead  of  $900. 

The  judgment  of  the  chancellor  is  that  from  the  testimony  it 
was  worth  six  hundred  dollars  more  than  the  appellee  agreed  to 
give  for  it,  and  the  opinion  of  this  court  from*  the  proof  is  that 
it  was  worth  double  the  amount  of  the  agreed  price,  and  these 
opinions,  added  to  the  stupid  and  drunken  condition  of  Campbell 
at  the  time,  are  deemed  sufficient  reasons  for  disregarding  this 
pretended  claim.  Drunkenness  alone  will  avoid  a  contract,  if  to 
such  an  extent  as  to  prevent  a  party  from  understanding  the  nature 
of  the  contract  he  is  making.    1  Hilliard  on  Contracts  308. 

When  you  add  to  drunkenness  the  fact  that  the  property  has  been 
sold  or  purchased  by  the  inebriate  at  less  than  half  its  value,  neither 
the  father's  silence,  if  proven,  or  John  Campbell's  great  desire  to 
know  if  the  appellee  was  satisfied  with  the  terms  will  induce  the 
chancellor  to  enforce  such  an  unconscientious  bargain. 

The  judgment  of  the  court  below  in  favor  of  Mitchell  against 
John  Campbell's  administrator  is  reversed,  with  directions  to  dis- 
miss his  cross^petition,  and  is  affirmed  on  the  cross-appeal. 

Bumcun,  Carpenter,  for  appellants, 

Barnett,  Turner  &  South,  for  appellee. 
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Lou.  &  Nashville  R.  R.  Co.  v.  Albert  LiCKiNa 

Appeal — Reversal — I  nstnictlon. 

It  is  reyersible  error  to  instruct  the  jury  that  they  have  a  right 
to  award  pnnitiye  damages  in  the  evoit  d^endant  was  guilty  of 
gross  negligence,  where  there  are  no  facts  warranting  an  instructicMK 
as  to  punitive  damages. 

APPEAL.  FROM  WASHINGTON  CIRCUIT  COURT. 

January  11,  1873. 

Opinion  by  Judge  Pryor  : 

In  a  former  opinion  rendered  by  this  court  touching  the  facts  in 
controversy,  it  was  adjudged  that,  "as  there  was  no  intentional  in- 
jury, nor  such  gross  neglect  as  to  manifest  recklessness  or  bad  faith, 
even  if  a  recovery  could  be  had,  it  must  be  limited  strictly  to  com- 
pensation." 

The  facts,  as  they  now  appear  upon  the  question  of  negligence, 
are  identical  with  those  proven  on  the  first  trial.  It  is  true  that 
a  jury,  upon  a  proper  state  of  case  presented,  such  as  a  permanent 
injury  to  the  appellee's  arm,  would  have  the  right  to  consider  this 
permanent  injury  in  making  compensation  by  way  of  damages,  and 
this  court  would  not  disturb  such  a  verdict  unless  it  evidenced  a 
departure  from  a  mere  compensation,  and  a  desire  to  punish  the 
party  for  the  alleged  negligence.  The  jury,  however,  are  told  by 
Instruction  No.  2  that  they  have  the  right  to  award  punitive  dam- 
ages in  the  event  the  appellant  was  guilty  of  gross  negligence,  basing 
the  instructions  upon  a  state  of  facts  not  appearing  in  the  record,  for 
there  is  no  evidence  showing  that  the  injury  was  intentional  or  that 
the  appellants  were  guilty  of  such  negligence  as  amounted  to  reck- 
lessness or  bad  faith.  Louisville  &  Portland  R.  Co,  v.  Smith,  2  Du- 
vall  559. 

We  are  satisfied  that  the  question  of  punishment  was  considered 
by  the  jury  in  making  up  their  verdict. 

We  perceive  no  error  to  the  prejudice  of  either  the  appellants  or 
appellee  in  the  other  instructions  given  or  refused.  The  judgment 
of  the  court  below  is  reversed,  with  directions  to  award  the  appel- 
lants a  new  trial  and  for  further  proceedings  consistent  with  this 
opinion. 

Noble  &  Brown,  Ramsey,  for  appellant. 


Hays  &  Thurman,  Lee  &  Rodman,  for  appellee. 
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R.  F.  A.  Grigsby  v.  Ann  M.  Grigsby,  Adm'x. 

Wilis— Construction. 

A  construction  of  a  will  which  harmonizes  with  the  language  used 
by  the  testatrix,  and  which  has  the  effect  of  carrying  out  her  con- 
ceptions of  Justice  and  equity  among  her  children,  will  be  upheld. 

Wills— Probate^Pleading. 

An  allegation  that  the  will  was  duly  proven  and  admitted  to 
record  in  the  clerk's  office  of  the  county  clerk,  sufficiently  alleges  the 
probate  of  the  will. 

APPEAL  FROM  MONTGOMERY  CIRCUIT  COURT. 

January  11,  1873. 

Opinion  by  Judge  Lindsay: 

It  is  manifest  that  Mrs.  Grigsby  intended  to  dispose  of  her  en- 
tire estate,  and  that  after  the  payment  of  debts,  funeral  expenses, 
and  the  specific  devise  to  Mrs.  Hinton,  she  intended  the  remainder 
to  go  to  the  five  children  named  in  the  will.  The  mere  fact  that 
she  used  the  term  "money"  is  not  enough  to  defeat  this  evident  in- 
tention. 

She  seems  to  have  contemplated  that  her  estate  should  first  be 
converted  into  money  (for  she  devises  nothing  in  kind),  the  debts, 
expenses,  and  specific  devises  paid,  and  then  the  remainder  of  such 
"money"  divided  as  directed.  This  construction  harmonizes  with 
the  language  used  by  her,  and  will  have  the  effect  of  carrying  out 
her  "conceptions  of  justice  and  equality  among  *her'  several  chi- 
dren."  The  court  below  therefore  properly  adopted  it.  The  objec- 
tion that  the  petition  does  not  sufficiently  allege  the  probate  of  the 
will  is  not  well  taken.  It  is  distinctly  alleged  that  the  will  was 
duly  proven,  and  admitted  to  record  in  the  clerk's  office  of  the  Clark 
County  Court.  The  rules  of  pleading  do  not  require  that  this 
statement  of  facts  shall  be  so  punctuated  as  to  make  it  appear  that 
the  will  was  proven  in  the  clerk's  office,  as  well  as  admitted  to  record 
therein.  Besides  this,  appellant  by  his  amended  answer  of  June 
21,  1871,  in  effect  admits  that  some  portions  of  his  mother's  estate 
passed  by  her  will,  which  could  not  have  been  the  case  unless  it 
had  been  properly  probated. 

Judgment  affirmed. 

Apperson,  for  appellant. 
Turner  &  Reid,  for  appellee. 
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John  R.  Prentiss,  etc.,  v,  Samuel  Sanders. 

Infaqta — Suit  to  Confirm  Sale  of  Land. 

In  a  suit  in  equity  to  confirm  the  sale  of  infant's  lands  it  can 
not  avail  the  plaintilT  that  no  objection  was  made  by  the  infants 
to  the  order  declaring  the  sale,  nor  to  the  <me  affirming  it 

Infants— Sale  of  Infants'  Lands. 

Where  8.  joined  in  an  application  to  have  land  of  infSnts  sold, 
it  impliedly  raises  an  implication  on  his  part  to  bid  for  the  land 
the  amount  which  he  had  promised  to  pay  for  it 

Infants— Bid  for  Lands. 

Where  one,  by  joining  in  an  application  for  the  sale  of  infants' 
lands,  promised  to  bid  them  in  at  their  full  yalue,  but  refused  to 
do  so,  and  only  bid  aiwut  two-thirds  the  actual  value,  he  will  be 
required  to  increase  his  bid  to  the  amount  which  he  originally 
agreed  to  pay  with  interest  from  the  time  the  deferred  payments 
would  have  fallen  due,  or  lose  his  right  under  his  bid. 

APPEAL.  FROM  OWEN  CIRCUIT  COURT. 

January  12,  1873. 

Opinion  by  Judge  Lindsay  : 

It  is  evident  from  the  original  petition  filed  in  this  case,  in  which 
petition  the  appellee,  Sanders,  joined,  that  the  object  of  this  proceed- 
ing was  to  have  the  sale  to  Sanders  by  John  R.  and  Luther  R.  Pren- 
tiss ratified  and  confirmed  by  the  court  of  chancery. 

The  fact  that  Sanders  joined  in  the  application  to  the  chancellor 
to  have  the  interests  of  the  two  infants,  Houghton  I.  and  Carrie  A. 
Prentiss,  sold,  raised  by  implication  a  promise  upon  his  part  to  bid 
for  the  land  the  amount  he  had  previously  agreed  to  pay  for  it. 
The  assurance  thus  made  to  the  chancellor  that  the  lands  of  these 
infants  would  certainly  be  sold  for  their  full  value  may  have  exer- 
cised a  controlling  influence  in  inducing  him  to  render  the  judg- 
ment for  the  sale  thereof.  These  lands  have  been  three  times  offered 
for  sale  under  a  judgment  rendered  at  the  instance  of  Sanders,  and 
he  has  three  times  failed  and  refused  to  comply  with  his  express 
agreement  with  John  R.  and  Luther  R.  Prentiss  and  his  implied 
agreement  with  the  chancellor,  and  is  now  attempting  to  hold  the 
lands  of  the  infant  appellees  under  a  sale  at  which  he  agreed  to  pay 
scarcely  two-thirds  of  their  value.    It  does  not  avail  him  that  no 


p.  B.  O'Daniel  v.  John  D.  Flannigan.  297 

■ 

Opinion  of  the  Court. 

objection  was  made  by  the  infants  to  the  order  directing  the  last 
sale,  nor  to  the  order  confirming  it.  They  can  not  be  prejudiced  by 
the  failure  of  those  representing  them  to  object  to  these  orders. 
In  a  case  like  this  it  is  the  duty  of  the  chancellor  to  see  that  their 
interests  are  protected,  and  as  it  is  manifest  that  if  the  sale  to 
Sanders  be  permitted  to  stand,  they  will  get  under  it  greatly  less 
than  the  value  of  their  estate,  and  therefore,  such  sale  ought  not  to 
have  been  confirmed.  Wherefore  that  order  confirming  it  is  re- 
versed. Upop  the  return  of  the  cause  the  original  proceeding  will 
be  stricken  from  the  docket  and  no  further  steps  will  be  taken  to 
carry  into  execution  the  judgment  of  sale,  unless  the  appellee,  San- 
ders, will  increase  his  bid  to  the  amount  he  originally  agreed  to  pay, 
with  interest  thereon  from  the  time  the  two  deferred  payments 
would  have  fallen  due. 

If  he  fails  to  do  this  within  a  reasonable  time  the  infants  should 
have  the  partition  prayed  for  by  them  and  the  contract  of  sale  be- 
tween John  R.  Prentiss  and  Sanders  should  be  rescinded  upon 
equitable  terms,  the  court  being  careful  to  see  that  no  steps  are 
taken  to  the  prejudice  of  the  infant  appellants.  They  should  be 
allowed  a  fair  rent  for  their  lands,  and  should  account  for  no  im- 
provements or  ameliorations  that  do  not  actually  add  to  the  vendible 
value  of  their  estate,  and  in  no  state  of  case  shall  they  be  held  to 
account  for  improvements  exceeding  the  rents  adjudged  to  be  due 
them. 

Scott,  for  appellant, 

Drane,  Ford,  for  appellee. 
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Oepotitfont— Depotition   in   Another  CauM— Admltslbllfty. 

It  is  error  to  allow  the  deposition  of  the  witness,  taken  in  another 
cause,  to  be  read  in  evidence,  although  the  deposition  was  referred 
to  by  the  witness  and  made  a  part  of  hie  deposition  In  the  pending 
cause,  where  It  related  to  a  different  transaction  and  was  calculated 
to  confuse  and  mislead  the  jury. 

Insane  Persons— Presumption-^Proof. 

Insanity  can  not  be  presumed  of  a  person  who  has  never  been 
judicially  declared  insane,  but  must  be  established  by  affirmative 
proof. 
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Intane  Pertons— Right  to  8ue  For. 

No  one  has  a  right  to  institute  or  prosecute  a  suit  for  an  insane 
person,  until  such  person  has  been  judicially  declared  insane  or  of 
unsound  mind,  and  a  mere  suggestion  of  insanity  and  an  order  of 
the  court  that  a  certain  attorney  prosecute  the  suit  as  next  friend  ot 
plaintiff  is  not  sufficient. 

APPEAL.  FROM  MARION  CIRCUIT  COURT. 

January  12,  1873. 

Opinion  by  Judge  Lindsay  : 

The  notice  to  take  the  deposition  of  P.  B.  O'Daniel  was  suflS- 
ciently  explicit  as  to  the  time  it  was  to  be  taken.  The  fact  that 
the  witness  was  in  the  control  of  the  land  under  the  charge  of  forg- 
ing the  names  of  these  appellants  to  the  note  sued  on  may  affect 
his  credibility,  but  does  not  render  him  an  incompetent  witness. 
The  exceptions  to  this  deposition  were,  therefore,  properly  over- 
ruled. It  was  error,  however,  to  allow  the  deposition  given  by  the 
same  witness  in  the  suit  of  Appellee  v.  Sheriff  and  others  to  be  read 
as  evidence  on  the  trial  of  this  cause,  although  it  was  referred  to  by 
the  witness  and  made  part  of  his  deposition  in  this  cause.  The  evi- 
dence thus  brought  before  the  jury  related  to  an  entirely  different 
transaction  from  that  being  litigated,  and  was  not  only  irrelevant, 
but  calculated  to  confuse  and  mislead  the  jury. 

We  are  also  of  opinion  that  it  was  error  upon  the  part  of  the 
court  to  refuse  to  permit  appellants  to  testify. 

Section  58  of  the  Civil  Code  of  Practice  provides  that  "The  ac- 
tion of  a  person  judicially  found  to  be  of  unsound  mind  must  be 
brought  by  his  committee,  or  if  he  has  none,  by  his  next  friend." 

And  Section  62  authorizes  the  committee  of  a  person  judicially 
found  to  be  a  lunatic  pending  an  action  to  be  joined  with  him  as  a 
plaintiff. 

We  are  aware  of  no  provision  of  law  authorizing  courts  to  assume 
that  a  person  once  sane  has  become  a  lunatic  until  such  fact  has 
been  judicially  ascertained.  It  is  true  that  where  frauds  have  been 
practiced  upon  such  persons,  or  unconscientious  bargains  driven 
with  them,  the  question  of  sanity  may  be  collaterally  inquired  into 
in  order  to  give  them  proper  relief,  but  no  person  has  the  right  to 
institute  or  prosecute  suits  for  them  until  they  have  been  judicially 
found  to  be  of  unsound  mind.    In  this  case,  after  the  institution  of 
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♦he  action  upon  the  suggestion  of  the  attorney  that  his  client  had 
become  insane,  it  was  ordered  that  it  be  prosecuted  by  W.  D.  Flan- 
nigan,  his  next  friend.  It  is  not  pretended  that  there  had  been  any 
judicial  finding  as  to  the  sanity  of  appellee,  and  there  is  nothing  in 
the  record  showing  that  he  is  insane,  except  the  statements  of  one 
or  two  of  the  witnesses  made  upon  the  trial  of  the  issues  of  non  est 
factum. 

As  W.  D.  Flannigan  would  not  have  been  allowed  to  sue  for  ap- 
pellee upon  his  mere  suggestion  of  his  insanity,  neither  could  the 
court,  after  the  suit  had  been  commenced,  allow  him  to  come  in  and 
undertake  its  prosecution. 

Upon  each  suggestion  we  are  of  opinion  that  the  order  allowing 
him  to  do  so  was  unauthorized  and  void,  and  that  the  action  as 
matter  of  law  progressed  just  as  though  no  such  order  had  been 
made. 

W.  D.  Flannigan  was  neither  the  committee  nor  next  friend  of  a 
lunatic,  nor  was  there  any  competent  evidence  before  the  court 
showing  that  the  real  plaintiff  was  a  person  of  unsound  mind,  conse- 
•quently  the  exceptions  contained  in  Sec.  4  of  the  act  of  January 
30,  1S72,  did  not  preclude  the  appellants  from  exercising  the  right 
to  testify  in  their  own  behalf  under  Section  1  of  the  same  act. 

It  is  proper  to  say,  however,  that  we  are  of  opinion  that  the  ex- 
<:eptions  set  out  in  Section  4  apply  as  well  in  a  suit  in  which  the 
witnesses  of  an  idiot  or  lunatic  are  being  produced  or  represented 
hy  a  next  friend,  as  when  by  a  committee. 

For  the  reasons  indicated  the  judgment  is  reversed.  The  cause 
is  remanded  for  a  new  trial  upon  principles  consistent  with  this 
q)inion.  Upon  its  return,  if  it  shall  be  made  to  appear  to  the  court 
that  appellee  has  been  found  to  be  a  lunatic  by  a  proper  judicial 
proceeding,  his  committee  or  next  friend  should  be  allowed  to  make 
himself  a  party  to  this  proceeding,  as  provided  for  in  Section  62, 
Civil  Code  of  Practice. 

Lindsay,  Russell,  for  appellant. 

Thomas,  Harrison  &  Knott,  for  appellees. 
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C.  E.  Pearl  v,  H.  C.  Elliott,  etc. 

Trusts — Dsbts  Creatsd  by  Trustee — Liability. 

Where  a  deed  of  trust  was  executed  for  the  benefit  of  a  widow 
and  her  infant  children,  empowering  the  trustee  to  continue  the 
business  of  selling  drugs  and  applying  the  profits  to  replenishing 
the  stock  and  supporting  the  widow  and  children,  the  trustee  can 
not  purchase  goods,  convert  them  into  trust  property  and  then 
escape  liability  of  payment  for  them,  «but  the  trust  property  is  liable 
for  the  debts,  and  the  debtors  are  not  jconflned  to  the  profits  allowed. 

Trusts— Subjecting  Trust  Property  to  Debts — Parties. 

In  a  suit  to  subject  trust  property  converted  for  the  benefit  of  a 
widow  and  her  infant  children,  to  th«  payment  of  creditors  who 
furnished  goods  in  replenishing  the  trust  property,  the  Infant  chil- 
dren are  necessary  parties. 

Trusts— -Liability  of  Infant  Beneficiaries. 

Infant  beneficiaries  are  not  subject  to  judgment  rendered  in  a 
suit  to  subject  a  trust  fund  to  the  payment  of  creditors,  unless 
they  were  parties  to  the  suit  and  failed  to  respond,  and  not  then 
without  proof  as  to  the  nature  of  the  liability. 

Trusts — Suit  to  Subject  Trust  Property  to  Payment  of  Creditors. 

In  a  «uit  to  subject  trust  property  to  the  payment  of  creditors 
all  the  creditors  should  be  placed  on  an  equal  footing,  except  where 
liens  have  been  actually  created,  and  where  one  creditor  contributed 
means  to  aid  in  paying  on  the  goods,  and  if  the  extent  of  his  inter- 
est in  the  goods  on  hand  or  sold  by  the  receiver  can  not  be  ascer^ 
talndd  all  the  creditors  should  ibe  placed  on  an  equal  footing. 

APPEAL  FROM  DAVIE3SS  CIRCUIT  COURT. 

January  12,  1873. 

Opinion  by  Judge  Pryor: 

There  is  no  doubt  but  what  the  goods  and  effects  belonging  to 
the  firm  of  Elliott  &  Pearl,  or  the  firm  as  Elliott  as  trustee  for 
Pearl,  were  liable  for  the  firm  debts. 

The  deed  of  trust  from  Smith  to  Elliott  expressly  authorizes  the 
latter  to  continue  the  business  of  selling  drugs  and  to  apply  the 
profits  to  replenishing  the  stock,  supporting  the  family  of  Mrs. 
Pearl,  etc.    We  can  not  well  see  how  the  business  could  be  con- 
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ducted  without  selling  the  goods  or  drugs  in  the  establishment  when 
the  trust  was  created.  This  was  done  by  the  trustee  and  other  pur- 
chasers. There  is  no  equity  in  permitting  the  purchase  of  good§  in 
a  case  like  this,  and  then  sanctioning  a  refusal  to  pay  for  them  for 
the  reason  that,  after  the  purchase,  they  were  converted  into  trust 
property. 

Counsel  for  Mrs.  Pearl  insists  that  if  this  trust,  guarded  as  it  is, 
can  not  be  enforced  so  as  to  secure  Mrs.  Pearl  in  the  property,  that 
it  would  be  difficult  to  create  one  where  the  rights  of  a  married 
woman,  the  beneficiary  of  the  trust,  could  be  secured.  It  must  be 
recollected  that  in  this  case  the  deed  creating  the  trust  expressly 
confers  upon  the  trustee  the  power  to  sell  and  purchase.  It  may  be 
that  he  is  required  to  purchase  with  the  profits,  but  if  this  construc- 
tion be  given  the  instrument,  it  was  not  the  duty  of  the  vendor  of 
the  goods  to  know  whether  profits  were  realized  or  not.  The  par- 
ties, however,  when  the  deed  was  executed,  did  not  anticipate  loss ; 
if  so,  the  trust  would  not  have  been  made.  Elliott  was  vested  with 
all  the  power  necessary  to  conduct  such  an  establishment,  and  the 
firm  property  must  pay  the  debts.  The  infant  children  of  Mrs. 
Pearl  were  necessary  parties  to  the  proceeding  to  subject  this  prop- 
erty. They  were  the  beneficiaries  of  the  trust  as  well  as  the  mother. 
They  seem  not  to  have  been  made  defendants  and  no  appearance 
by  guardian  ad  litem. 

Many  of  the  claims  against  the  trust  estate,  so  far  as  appears  from 
the  record,  were  audited  and  allowed  without  proof.  Jewell,  who 
is  also  an  appellant  in  this  case,  insists  that  as  the  debt  asserted  by 
him  is  against  Smith  and  created  prior  to  the  voluntary  conveyance 
to  his  daughter,  he  should  occupy  the  position  of  a  preferred 
creditor.  Neither  Mrs.  Pearl  nor  the  children  are  made  defendants 
to  his  petition  and  there  is  no  proof  as  to  his  claim.  The  judgment 
against  Smith  and  the  payment  by  Jewell  of  the  bill  is  no  evidence 
as  against  the  beneficiaries  of  the  trust  unless  they  were  made  de- 
fendants and  failed  to  respond,  and  not  then  without  proof  as  to  the 
nature  of  the  liability  on  the  bill  as  the  parties  who  are  interested 
in  the  property  sought  to  be  subjected  are  infants.  If  the  claim  is 
established,  however,  as  alleged,  it  is  not  superior  to  that  of  the 
other  creditors.  These  goods,  or  the  proceeds,  constitute  the  fund 
out  of  which  the  payment  of  the  debts  are  to  be  realized,  but  in- 
asmuch as  Smith  contributed  the  means  to  aid  in  carrying  on  the 
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business  and  the  extent  of  that  interest  in  the  goods  on  hand,  or 
sold  by  the  receiver,  can  not  be  ascertained,  it  was  equitable  to  place 
all  the  creditors  on  the  same  footing,  except  where  liens  actually 
existed. 

The  only  error  in  the  record  is  as  to  the  proof  of  claims  and  the 
failure  to  make  the  infants  defendants,  so  that  the  guardian  ad 
litem,  when  appointed,  may  contest  them.  The  case  should  again 
be  referred  to  the  commissioner  to  hear  the  proof  of  these  claims 
when  the  infants  are  made  defendants. 

The  judgment,  for  the  reason  indicated  on  the  appeal  of  Mrs. 
Pearl,  is  reversed,  and  affirmed  on  the  appeal  of  Jewell.  The  cause 
is  remanded  for  further  proceedings  consistent  herewith. 

Rodman,  Sweeney  &  Sweeney,  McKee,  for  appellant.  . 

Weir,  for  appellees. 


H.  C.  PiNDELL  V.  A.  O.  Brown. 

Blllt  and  Notes — Purchater  of  Mortgage  Notea. 

One  who  purchased  mortgage  notes  did  not  acquire  a  greater  equity 
therein  than  the  vendor  had. 

Mortgages — ^Application  of  Proceeds  of  Mortgaged  Property. 

Where  one  executes  a  mortgage  securing  the  mortgagee  as  surety, 
also  a  creditor  of  the  mortgagor,  the  mortgagee  on  sale  of  the  prop- 
erty must  apply  the  proceeds  to  the  payment  of  the  debt  on  which 
the  mortgagor  is  surety,  and  then  apply  the  balance,  if  any,  to  indi- 
Yidual  debts  of  the  mortgagor. 

Mortgages— Waiver  of  Prior  Lien. 

Where  a  party  takes  a  mortgage  on  land  for  the  fiole  purpose 
of  indemnifying  himself  as  surety,  he  does  not  thereby  waive  his 
right  to  the  enforcement  of  a  prior  lien  on  the  land  previous  to  the 
taking  of  the  mortgage,  for  a  different  liability. 

Chattel   Mortgages — On  Stock  of  Goods. 

A  mortgage  on  a  stock  of  goods  is  inoperative  as  to  property 
acquired  and  added  to  the  stock  after  the  execution  of  the  mort- 
gage. 
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APPEAL  FROM   LOUISVILLE   CHANCERY   COURT. 

January  12,  1873. 

Opinion  by  Judge  Pryor  : 

Under  the  agreement  between  the  parties  constituting  the  firm 
of  J.  M.  Cross  &  Co.,  the  receiver,  Pindell,  must  recover  on  the 
notes  executed  to  him  upon  the  sale  of  the  partnership  eifects,  as 
much  as  may  be  necessary  to  pay  the  firm  debts,  the  cost  of  set- 
tling the  partnership  and  also  what  may  be  required  to  pay  the  co- 
partners of  Cross  the  sums,  if  any,  they  may  be  entitled  to  upon  a 
final  settlement.  The  purchase  by  Brannin  of  the  notes  belonging 
to  Tinker  under  the  sale  made  by  the  trustees  of  the  latter,  sub- 
stituted Brannin  to  the  rights  of  Tinker,  and  in  determining  the  legal 
questions  involved,  Brannin's  equitable  rights  are  only  such  as 
Tinker  would  be  entitled  to  if  he  still  owned  the  notes. 

In  the  month  of  May,  1868,  or  shortly  before,  Pindell,  as  the 
receiver  of  John  Cross  &  Co.,  sold  all  the  goods  of  the  firm,  and 
John  Cross  became  the  purchaser.  He  executed  his  notes  to  Pin- 
dell for  the  purchase  price,  amounting  to  over  a  thousand  dollars, 
with  Tinker  as  his  surety.  Cross,  in  order  to  indemnify  Tinker,  on 
the  1st  of  May,  1868,  executed  to  the  latter  a  mortgage  on  the  stock 
of  goods  purchased  by  him  of  Pindell  and  also  on  any  future  ac- 
quired goods  that  might  be  purchased  and  placed  by  him  in  the 
store.  The  mortgage  also  included  certain  real  estate  in  the  city 
of  Louisville,  and  was  executed  not  only  to  secure  Tinker  in  his 
liability  as  surety  to  Pindell,  but  also  to  secure  him  in  the  payment 
of  certain  notes  owing  him  by  Cross — one  for  $3,500  due  the  1st 
of  May,  1868;  one  for  $3,162.62  dated  the  25th  of  October,  1867. 
Cross,  having  purchased  the  firm  property  with  a  view  of  continu- 
ing the  business,  Tinker,  in  order  to  protect  himself  more  fully  in 
his  liability  as  surety,  required  Cross  by  the  terms  of  the  mortgage 
to  apply  the  proceeds  of  the  sales  of  his  goods  as  fast  as  made,  to 
the  payments  of  the  notes  due  Pindell,  and  was  to  deposit  the 
amount  of  sales  thus  made  in  the  banking  house  of  Tinker,  etc.,  in 
order  that  the  money  might  be  so  applied.  The  firm  of  Tinker  & 
Co.,  prior  to  the  bankruptcy  of  Tinker,  had  received  seven  hundred 
and  ten  dollars  on  deposit  from  Cross,  and  Brannin,  after  his  pur- 
chase of  the  notes  received  various  sums  of  money  from  Cross, 
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the  proceeds  of  the  sale  of  the  goods,  etc.,  in  the  store,  whether  from 
the  goods  in  the  house  at  the  time  of  the  mortgage  or  afterwards, 
does  not  appear,  nor  do  we  deem  it  material  to  ascertain  this  fact,  so 
far  as  the  equities  of  the  appellant  Pindell  and  Brannin  are  con- 
cerned. Brannin  is  asserting  his  right  to  the  notes  evidenced  by 
the  mortgage  of  1868  and  all  the  equities  pertaining  to  them  by 
reason  of  that  mortgage  and  by  his  purchase  did  not  acquire  any 
greater  equity  than  Tinker  himself  had.  Tinker  was  liable  for  the 
notes  due  Pindell  and  we  know  of  no  rule  of  law  or  equity  by 
which  Tinker  could  apply  the  proceeds  of  the  sale  of  the  property 
under  the  mortgage  of  May,  1868,  to  payments  of  his  own  debts 
mentioned  therein,  and  avoid  the  payment  of  the  debts  for  which  he 
was  liable  as  surety  and  for  the  payment  of  which  the  very  same 
mortgage  was  executed  to  secure.  He  must  first  pay  the  two  debts 
included  in  the  mortgage,  for  which  he  is  liable,  and  the  balance,  if 
any,  will  be  applied  to  his  own  debts.  He  must  also  account  for 
the  moneys  deposited  with  him  by  Cross  under  the  provisions  of 
the  mortgage  for  the  payment  of  the  Pindell  notes,  and  will  not  be 
allowed  to  say  in  the  court  of  equity  as  between  himself  and  Pin- 
dell that  he  has  applied  the  money  thus  deposited  to  the  payment 
of  some  other  debt.  Brannin,  the  purchaser,  must  occupy  the  same 
position  toward  Pindell  that  Tinker  did.  His  purchase  neither  di- 
minished nor  enlarged  the  equities  of  the  parties  connected  with 
the  mortgage.  He  holds  the  notes  subject  to  all  the  equities  by 
which  Tinker  was  bound.  He  had  notice  of  the  manner  in  which 
Tinker  held  the  notes  and  the  terms  of  the  mortgage  given  to  secure 
them,  and  we  perceive  no  error  in  the  judgment  of  the  court  below 
requiring  Brannin  to  account  for  the  moneys  paid  him  by  Cross. 
We  can  not,  however,  concur  with  counsel  for  Pindell  that  Tinker 
by  reason  of  the  execution  of  the  mortgage  executed  in  May,  1868, 
abandoned  his  lien  on  the  real  estate  described  in  the  mortgage  of 
1868.  It  seems  that  Cross,  in  addition  to  the  debts  owing  Tinker 
and  described  in  the  mortgage  of  1868,  was  also  indebted  to  him 
by  note  in  the  sum  of  $7,000  and  to  secure  which  the  mortgage  of 
1867  was  executed.  We  have  already  adjudged  that  the  proceeds 
of  the  mortgage  given  to  Tinker  to  secure  debts  for  which  he  was 
bound  as  surety,  and  also  his  undivided  debts  must  first  be  applied 
to  the  payment  of  the  debts  for  which  he  is  liable  as  surety,  but  we 
can  not  adjudge  upon  any  principle  of  law  or  equity  that  the  se- 
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curity  of  taking  a  mortgage  for  the  sole  purpose  of  indemnifying 
himself  waives  his  rig^t  to  the  enforcement  of  a  prior  lien  exist- 
ing on  the  firm  previous  to  the  taking  of  the  mortgage  and  for  a 
different  liability  on  the  payment  of  other  debts  than  that  men- 
tioned in  the  mortgage.  The  $7,000  note  due  Tinker,  and  to  secure 
which  the  mortgage  of  1867  was  executed,  is  not  secured  by  the 
mortgage  of  May,  1868,  and  counsel  for  appellant  in  the  brief  filed, 
must  quote  from  recollection  the  contents  of  the  mortgage  of  1868, 
as  the  view  therein  taken  and  the  quotations  made  are  not  sus- 
tained by  the  language  of  that  instrument.  The  mortgage  of  1868 
recites  the  debts  for  which  Tinker  is  liable  as  surety  and  also  the 
two  notes  due  Tinker  by  Cross  for  upwards  of  three  thousand  dol- 
lars each,  and  by  its  terms  conveys  the  property  mentioned  to  se- 
cure the  payment  thereof.  The  seven-thousand-dollar  note  for  the 
payment  of  which  the  mortgage  of  1867  was  given  to  secure,  is  not 
alluded  to  in  the  mortgage  of  1868  until  after  all  the  covenants 
and  conditions  are  recited,  and  only  then  for  the  purpose,  as  we 
sui^x>se,  of  showing  that  the  surety  for  its  payment  was  still  re- 
tained. The  clause  is  as  follows:  "And  shall  well  and  truly  pay 
to  the  second  party  the  debts  due  him,  including  the  debt  of  $7,000 
executed  by  mortgage  dated  ISth  of  April,  1867,  and  recorded  in 
deed  book  No,  131,  page  585,  Jefferson  County  Court,  then  this 
conveyance  shall  be  null  and  void."  This  clause  is  the  only  refer- 
ence made  to  the  note  for  $7,000,  and  if  intended  to  be  secured 
by  the  last  mortgage  it  would  have  been  described  and  set  forth 
with  the  other  notes  as  a  part  consideration  for  the  execution 
of  that  instrument.  The  language  used  in  regard  to  this  note  in  the 
mortgage  of  1868,  instead  of  evidencing  an  abandonment  of  the 
lien  created  by  the  mortgage  of  1867,  shows  an  intention  not  to 
surrender  any  lien  acquired  by  it,  and  we  therefore  concur  with  the 
chancellor  in  the  opinion  that  Brannin  has  a  prior  lien  for  the  $7,000 
note  upon  the  real  estate  therein  mentioned. 

The  appellant,  Amelia  Codun,  after  the  mortgage  executed  to 
Tinker  in  1868,  by  Cross,  upon  the  goods  so  purchased  by  Cross 
from  Pindell,  being  a  creditor  of  Cross,  obtained  a  judgment  against 
him  upon  which  an  execution  was  issued  and  levied  by  the  sheriff 
of  Jefferson  County  upon  the  equity  of  redemption  of  Cross  in  the 
goods  mortgaged.  It  seems  that  under  the  agreement  with  Tinker, 
Cross,  by  the  terms  of  the  mortgage,  continued  his  business  in 
20 
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selling  his  goods  and  merchandise  and  in  replenishing  his  stock  by 
making  additional  purchases.  Then  appellants  insist  that  the  mort- 
gage to  Tinker  is  a  nullity  so  far  as  he  attempts  by  that  instru- 
ment to  acquire  a  lien  for  the  goods  purchased  by  Cross  after  the 
execution  of  that  instrument,  and  that  the  after-acquired  goods 
were  liable  to  be  subjected  to  the  payment  of  their  debts.  They 
were  about  to  proceed  to  sell  the  goods  or  the  interest  of  Cross 
therein  under  their  execution,  and  whilst  their  execution  was  in 
full  force  and  in  the  hands  of  the  sheriff,  Pindell,  the  receiver,  by  an 
amended  petition,  obtained  an  injunction  staying  all  sales  of  the 
property  until  the  rights  of  the  parties  could  be  determined  by 
the  chancellor.  The  property  was  afterwards  sold  by  a  commis- 
sioner under  an  order  of  the  chancellor,  and  it  appears  from  the 
proof  that  $900  of  the  proceeds  of  the  sale  was  from  goods  pur- 
chased by  Cross  after  the  execution  of  the  mortgage  to  Tinker. 
The  court  in  the  case  of  Ross  v,  Wilson,  Peter  &  Co.,  reported 
in  7  Bush  33,  adjudged  that  a  mortgage  was  inoperative 
and  void  as  to  after-acquired  property,  and  after  a  careful  perusal 
of  the  able  argument  of  counsel  for  Pindell  upon  this  point,  we 
are  still  constrained  to  adhere  to  the  principles  announced  in  that 
case,  sustained  as  it  is  by  the  weight  of  authority  in  this  country 
and  in  England  and  by  nearly  all  the  elementary  writers  on  the  sub- 
ject. Tinker  permitted  Cross  to  promote  his  business  by  the  ex- 
press terms  of  the  mortgage,  and  although  the  goods  afterward 
purchased  were  so  mingled  with  the  old  goods,  upon  which  the 
mortgage  was  properly  executed,  as  not  to  distinguish  the  one 
from  the  other,  still  this  confusion  and  mingling  of  the  stock  was 
the  fault  of  Tinker,  the  mortgagee,  and  if  any  of  the  parties  are 
to  suffer,  the  party  causing  the  trouble  should  bear  the  loss.  (  Weil 
&  Brother  v.  Silverstone,  6  Bush  703,)  Pindell  is  asserting  his 
right  to  the  mortgaged  property  by  reason  of  its  execution  to  Tin- 
ker, and  as  he  is  claiming  alone  under  Tinker  upon  the  issue  made 
between  himself  and  Amelia  Cochran,  etc.,  his  equity  is  no  greater 
than  that  of  Tinker;  if  Tinker  had  no  lien  on  the  after-acquired 
property  by  reason  of  the  mortgage,  Pindell  can  have  none.  The 
execution  of  the  appellants,  Amelia  Cochran,  etc.,  whether  properly 
levied  or  not,  was  a  lien  on  the  after-acquired  goods.  This  lien 
they  could  not  enforce  by  right  of  the  injunction  in  this  case  and  the 
chancellor,  in  determining  the  equities  of  the  parties,  should  have 
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allowed  the  appellants,  Amelia  Cochran,  etc.,  the  sum  of  $900,  the 
proceeds  of  the  sale  of  the  goods  made  by  the  cemmissioner  and 
purchased  by  Cross  after  the  execution  of  the  mortgage.  The 
only  question  of  doubt  is  as  to  the  extent  of  the  appellants'  recov- 
ery out  of  the  proceeds  of  the  goods  as  against  Tinker  and  those 
claiming  under  him  by  reason  of  the  mingling  of  the  after-acquired 
goods  with  those  on  hand  when  the  mortgage  was  executed.  We 
are  of  the  opinion,  looking  to  all  the  equities  of  the  case,  that  Amelia 
Oochran  should  only  recover  the  amount  for  which  the  after-ac- 
quired property  was  sold.  We  perceive  no  error  in  the  settle- 
ment of  the  accounts  of  the  firm  against  Cross  to  the  prejudice 
of  any  of  the  parties. 

The  judgments  in  the  appeal  of  Pindell  and  the  cross-appeal  of 
Brannin,  is  affirmed  and  reversed  on  the  appeal  of  j\melia  Cochran, 
etc.,  for  further  proceedings  consistent  with  this  opinion. 

Pindell,  Barrett  &  Roberts,  for  appellants. 

Thompson,  for  appellees. 


L.  L.  North  v.  Irvin  Turnpike  Road. 

Pleading — Corporate  Existence— Uncertainty. 

Where  paragraphs  of  answer  which  attempt  to  deny  the  ex- 
istence of  a  corporation  are  uncertain  whether  the  defendant  in- 
tends to  allege  that  there  never  was  such  a  corporation  or  to  allege 
that  the  corporation  had  ceased  to  exist,  it  is  insufficient  for  un- 
certainty. 


Pleading — ^Answer — Intufflciency. 

A  paragraph  of  answer  to  a  complaint  of  a  corporation,  which 
fails  to  allege  the  facts  from  which  it  appears  that  the  charter 
granted  by  the  county  court  was  void,  is  insufficient. 

Subscriptions— Plea  of  Non  Est  Factum. 

In  an  action  on  a  subscription  contract  to  a  turnpike  company,  an 
answer  of  non  est  factum  was  held  to  be  defective  for  failure  to 
show  the  facts  upon  which  the  alleged  corporation  differed  from 
the  agreement  or  subscription,  and  how  defendant  was  prejudiced 
thereby. 
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Corporations— Stock  8ubocribor— Waiver. 

Where  a  subscriber  to  stock  in  a  turnpike  company  took  part 
in  the  organization  of  the  company,  and  paid  the  first  claim  or 
assessment  on  his  subscription,  he  thereby  waived  all  technical  ob- 
jection to  antecedent  proceedings. 

APPEAL  FBXm  OWEN  dROUIT  OOtJRT. 

January  13,  1873. 

Opinion  by  Judge  Peters  : 

Appellant,  by  subscribing  his  name  either  by  himself  or  agent,  to 
the  paper  filed,  and  designated  as  the  subscription,  with  the  amount 
opposite  his  name  that  he  would  pay,  undertook  to  pay  said  sum 
of  money  to  aid  in  building  a  turnpike  road  from  the  particular 
point  designated  in  said  writing  to  another  designated  point.  At 
the  time  there  was  no  incorporated  company  to  build  the  road, 
but  the  subscribers,  as  they  state  in  the  writing,  had  expected  to 
get  a  charter  from  the  next  Legislature,  and  the  road  when  char- 
tered was  to  be  called  the  Big  Irvin  &  Brocke  Road. 

A  company  was  incorporated  by  the  county  court  of  Owen  County 
under  Chap.  103  of  the  R.  S.,  pp.  440-9,  2  Vol.,  by  the  name  and 
style  of  the  "Irvin  Turnpike  Road/'  and  by  that  name  the  com- 
pany was  organized  under  the  charter  granted  by  the  county  court 
aforesaid,  elected  a  president  and  directors,  located  its  road  over 
the  lands,  and  from  and  to  the  points  designated  in  the  subscrip- 
tion, let  the  building  of  it  to  the  lowest  bidders.  Calls  were  made  on 
the  subscribers  for  the  stock  subscribed  by  each  upon  proper  and 
legal  notice,  and  it  is  alleged  and  not  denied  that  appellant  paid 
the  first  call  of  his  subscription.  This  action  was  brought  for  the 
second  call  on  his  subscription,  for  which  a  verdict  and  judgment 
were  rendered  against  him,  and  he  had  appealed. 

After  a  demurrer  to  the  petition  had  been  overruled  the  appel- 
lant filed  an  answer  containing  five  paragraphs,  alleging  in  the  first 
that  at  the  commencement  of  this  action  there  was  not,  nor  was 
there  when  the  answer  was  filed,  any  such  corporation  as  the  Irvin 
Turnpike  Road;  nor  the  president,  directors  and  company  of  the 
Irvin  Turnpike  Road  named  as  plaintiffs.  That  the  Irvin  Turnpike 
Road  named  as  plaintiff  in  this  action  has  never  been  incorporated 
according  to  law,  and  the  pretended  charter  said  to  have  been 
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granted  by  the  Owen  County  Court  is  null  and  void,  and  the  said 
court  had  no  authority  to  grant  the  same. 

The  third  paragraph  is  a  plea  of  non  est  factum.  In  this  para' 
graph  appellant  merely  denies  that  the  charter  granted  by  the  Owen 
County  Court  is  in  accordance  with  the  terms  of  the  subscription. 
And  in  the  last  paragraph  he  says  he  never  subscribed  any  stock  to 
the  Irvin  Turnpike  Road,  and  never  authorized  any  one  to  sub- 
scribe the  same  for  him. 

The  first  and  second  paragraphs  of  the  answer  are  attempts  to 
deny  the  existence  of  the  plaintiff  as  a  corporation,  but  from  the 
first  it  is  uncertain  whether  the  pleader  intended  to  allege  that 
there  never  was  such  a  corporation  as  the  one  set  forth  in  the 
petition  or  whether  he  intended  to  allege  that  the  corporation  had 
ceased  to  exist.  It  was  therefore  insufficient  for  uncertainty.  It 
fails  to  allege  that  there  never  was  such  corporation  as  the  plaintiff, 
and  if  its  existence  had  terminated  the  facts  which  produced  that 
termination  should  have  been  alleged. 

The  second  paragraph  was  insufficient  because  it  failed  to.  state 
the  facts  from  which  it  would  appear  that  the  charter  granted  by 
the  Owen  County  Court  was  void.  The  whole  paragraph  is  a 
mere  deduction  from  facts  which  may  exist,  but  which  the  pleader 
failed  to  state  so  as  to  enable  the  court  to  determine  whether  they 
authorized  his  deductions. 

The  third  paragraph  is  a  plea  of  non  est  factum,  forming  an  issue 
which  was  tried  by  the  jury,  and  their  verdict  is  fully  sustained  by 
the  evidence.  The  validity  of  the  charter  did  not  depend  upon  the 
question  whether  it  accorded  with  some  one  agreement  or  an 
agreement  or  subscription.  That  paragraph,  as  must  be  apparent, 
was  defective  because  it  failed  to  state  facts  showing  how  it  differed 
from  the  agreement,  or  subscription,  and  how  appellant  was  preju- 
diced thereby. 

As  to  the  fifth  paragraph,  it  is  sufficient  to  say  that  it  is  alleged 
in  the  petition  that  appellant  paid  the  first  call  on  his  subscription, 
thereby  fully  recognizing  his  subscription  of  stock  to  appellee,  which 
allegation  he  does  not  deny,  and  instruction  No.  3,  as  asked  by  ap- 
pellant, was  properly  refused,  and  the  other  two  instructions  asked 
by  appellant  presented  mere  abstract  propositi<»is  not  raised  by  the 
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pleadings,  and  were  properly  refused,  and  no  objection  is  per- 
ceived to  the  instruction  given  by  the  court. 
The  judgment  must  be  affirmed. 


Drone,  for  appellant, 
Craddock,  for  appellee. 


RESPONSE  TO  PETITION   FOR  REHEARING. 

April  25.  1873. 

Opinion  by  Judge  Peters  : 

The  paper  upon  which  the  subscription  for  the  stock  to  build  the 
road  was  made,  without  giving  its  name  to  the  company,  recites 
that  the  subscriptions  are  made  to  build  a  turnpike  road  from  Mrs. 
Gip  Simpson's,  by  T.  J.  Brown's,  thence  by  John  Vallandingham's  to 
Thomas  Blackburn's  on  Big  Irvin ;  the  money  subscribed  to  be  paid 
to  the  order  of  the  president  and  directors  of  said  road  when 
elected;  the  road  to  be  called  the  "Big  Irvin,  and  branch  road  to 
New  Liberty."  The  width  and  manner  of  grading  and  complet- 
ing the  road  are  provided  for  in  the  paper  which  is  made  a  part 
of  the  petition,  and  it  is  further  provided  how  the  officers  are  to 
be  elected  when  $400  are  subscribed,  who  are  to  hold  their  offices 
for  one  year  from  their  election  and  until  their  successors  shall 
be  elected  under  a  charter  which  we  (the  subscribers  of  stock) 
expect  to  get  from  the  next  Kentucky  Legislature. 

From  this  language  it  is  perfectly  evident  that  the  payment 
of  the  subscriptions  did  not  depend  upon  the  procurement  of  a 
charter  from  the  Legislature,  nor  upon  the  particular  name  that 
might  be  given  to  the  corporation  or  association. 

The  object  of  the  subscribers  of  stock  was  to  construct  a  turn- 
pike road  between  the  designated  points,  to  be  located  on  the  par- 
ticular route  described.  Whether  the  company  was  to  be  incor- 
porated by  an  act  of  the  Legislature  or  under  the  general  law  by 
the  county  court,  and  by  what  name  it  was  to  be  called,  formed 
no  part  of  the  consideration  for  making  the  subscription,  and  the 
same  could  not  be  conditions  precedent  to  the  payment  of  the  money. 
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The  ordier  of  incorporation  directs  that  the  turnpike  road  shall 
be  located  and  constructed  as  provided  for  in  said  paper,  and 
that  paper  shows  that  more  than  $400  of  stock  was  subscribed.  And 
in  the  amended  petition  it  is  expressly  alleged  that  after  a  charter 
had  been  granted  by  the  Owen  County  Court,  to-wit:  on  the  16th 
of  October,  1869,  the  stockholders  in  said  road,  pursuant  to  said 
charter,  after  having  ten  days'  notice  thereof,  published  in  the 
Owenton  News,  met  together,  and  elected  a  president,  etc.,  and  ap- 
pellant does  not  in  his  answer  deny  that  he  met  with  them  and  par- 
ticipated in  the  election.  Appellant  was  a  stockholder,  and  the 
language  of  the  petition  is  broad  enough  and  does  include  him, 
and  having  taken  part  in  the  election,  he  thereby  waived  all  tech- 
nical objections  to  the  antecedent  proceeding. 

We  may  have  taken  the  word  "recovered"  in  the  amended  peti- 
tion as  "received,"  but  even  if  the  last  word  had  been  used  there 
were  other  and  stronger  reasons  for  affirming  the  judgment. 

The  petition  must  be  overruled. 

Drone,  appellant, 
Craddock,  appellee. 


J.  H.  Rappell  v.  J.  Rebham. 

Joint  Adventures— Recovery. 

Where  property  is  sold  to  a  firm  engaged  in  busring  live  stock,  and 
they  are  all  charged  with  having  purchased  the  stock,  a  joint 
recovery  may  'be  had  without  an  allegation  that  they  were  part- 
ners. 

APPEAL  FROM  JEFFERSON  CIR<:JUIT  OOtJRT. 

January  13,  1873. 

Opinion  by  Judge  Pryor: 

The  evidence  in  this  case  conduces  to  show  a  partnership  be- 
tween the  defendant  to  the  action  in  the  purchase  of  hogs.    They  are 
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declared  against  as  joint  purchasers  of  the  hogs  alleged  to  have 
been  sold  them  by  the  appellee,  and  although  the  proof  may  disclose 
the  existence  of  a  partnership,  still  it  does  not  defeat  the  right  of 
recovery  because  they  are  declared  against  as  jointly  liable. 

If  the  hogs  were  sold  to  them  jointly  the  proof  that  they  were 
partners  only  shows  their  joint  liability.  If  property  is  sold  to  a 
firm  engaged  in  buying  stock  or  in  other  business  pursuits,  if  they 
are  all  declared  against  as  having  purchased  it,  we  see  no  reason 
why  a  recovery  cannot  be  had  in  the  absence  of  any  allegation  that 
they  were  partners.  That  they  are  jointly  liable  is  unquestioned,  and 
they  are  presumed  to  know  whether  this  joint  liability  arises  from  a 
contract  of  partnership  or  otherwise,  and  not  the  party  instituting 
the  action.  If  one  of  the  parties  should  be  omitted  the  only  mode 
of  taking  advantage  of  it  under  the  ruling  in  Chitty  was  by  plea  in 
abatement    The  weight  of  the  testimony  shows  a  joint  liability. 

Judgment  affirmed. 


T,  B.  Fairleigh,  appellant. 

Gazlay,  Yeoman  &  Reinecke,  appellee. 


Leroy  H.  Follis  v.  John  N.  Follis,  etc. 

Trutt»— Property  Conveyed  to   Wife. 

Property  conveyed  to  a  wife  decided  to  be  lield  by  her  In  trust 
for  her  husband,  and  subject  to  payment  of  his  debts. 

APPEAL  FROM  OAMPBELI4  CIRCUIT  COURT. 

January  14,  1873. 

Opinion  by  Judge  Peters: 

The  evidence  wholly  fails  to  sustain  the  view  that  appellee  John 
N.  Follis  was  in  a  condition  financially  to  make  a  settlement  of  the 
property  claimed  by  his  wife  on  her.  If  he  and  his  partner  had  a 
capital  of  $10,000  in  their  business  and  made  the  profit  of  $7,000 
within  the  space  of  less  than  two  years,  they  have  been  unable, 
or  at  least  they  have  wholly  failed,  to  give  any  consistent  and 
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intelligent  account  of  the  manner  in  which  the  original  capital  or  the 
profits  have  been  disposed  of. 

In  1864  the  personal  estate  given  in  by  N.  Fallis  to  the  assessor 
of  the  town  of  Wilmington,  Ohio,  which  seems  then  to  have  been 
the  residence  of  Fallis  and  wife,  for  taxation,  amounted  to  the 
sum  of  $350,  and  from  the  evidence  it  appears  that  a  piano  worth 
some  $400  or  $500  was  the  only  valuable  personal  estate  of  the 
wife  that  the  witnesses  knew  anything  about,  and  that  she  may 
have  yet. 

In  1862  it  appears  by  an  instrument  in  the  nature  of  a  mortgage 
on  real  estate  near  to  or  in  Wilmington,  Mrs.  A.  E.  Farris  loaned 
to  her  husband  $709,  to  secure  which  said  instrument  was  executed. 
Then  that  must  have  been  the  extent  of  his  indebtedness  to  her,  as 
she  only  included  that  sum.  On  the  2d  of  August  she,  by  her 
writing  endorsed  on  the  mortgage,  released  the  same,  reciting  that 
it  was  for  value  received. 

A.  S.  Berry  proves  he  sold  the  lots  in  Bellevue  to  J.  N.  Fallis 
for  $1,200;  that  he  paid  him  for  them  and  he  knew  no  one  else  in 
the  transaction.  Also  that  he  was  the  agent  who  negotiated  the 
sale  of  the  Timberlake  property.  He  sold  it  to  J.  N.  Fallis,  who 
paid  $1,200.  He  (Berry)  went  his  surety  for  $800  to  Timberlake, 
the  balance  of  the  first  payment,  and  he  transacted  the  business 
with  Mr.  Fallis  and  made  the  deed  to  the  Bellevue  lots  to  Mrs. 
Fallis  by  the  direction  of  her  husband. 

It  is  apparent  from  the  evidence  that  Mrs.  Fallis  has  secured 
to  her  a  much  larger  amount  in  the  Timberlake  house  than  she 
has  shown  she  advanced  to  her  husband,  and  that  the  Bellevue  lots 
and  the  lot  conveyed  to  her  by  Raipe  are  held  in  trust  for  her 
husband,  and  should  be  subjected  to  the  payment  of  appellant's 
demand. 

Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  to  sell  so  much  of  the  Bellevue  lots  and  the  lot  in 
Newport  conveyed  by  Raipe  to  Mrs.  A.  E.  Fallis  as  will  be  suffi- 
cient to  satisfy  appellant's  debts,  and  for  further  proceedings  con- 
sistent herewith. 

Hallam  &  Hdlam,  for  appellant. 

Hawkins,  for  appellee. 
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William  East  v,  Eliz.  Canady,  etc. 

Witnesses — i  nconsistent  Statements. 

Where  a  witness'  statements  are  not  consistent,  but  he  is  not 
impeached,  or  directly  contradicted,  his  evidence  can  not  properly 
be  disregarded. 

APPEAL  FROM  WAYNE  CIRCUIT  COURT. 

January  14,  1873. 

Opinion  by  Judge  Lindsay: 

Martin  Silvees  was  a  competent  witness  in  favor  of  the  widow  and 
children  of  John  Silvees,  deceased.  He  had  no  interest  with  them  in 
their  defense,  but  was  rather  interested  in  compelling  them  to 
pay  his  debt,  and  as  the  proceeding  against  him  was  upon  a  return 
of  nulla  bona  he  was  liable  for  costs,  whether  it  resulted  in  the 
discovery  and  subjection  of  any  of  his  estate  to  the  payment  of 
his  debt  or  not. 

His  statements  are  not  altogether  consistent,  but  as  he  is  neither 
impeached  noi*  directly  contradicted,  his  evidence  could  hardly 
have  been  properly  disregarded. 

Even  if  it  be  true  that  he  voluntarily  and  without  consideration 
remitted  to  appellees  two  hundred  dollars  of  the  purchase  price 
originally  agreed  to  be  paid  for  the  land,  we  do  not  well  see  how 
appellant  can  complain  on  that  account. 

By  the  sale  of  what  he  claimed  to  be  Martin  Stevens'  equity  of 
redemption  in  a  tract  of  land,  he,  by  his  own  bid,  satisfied  his  execu- 
tion in  full.    This  was  done  on  the  3d  day  of  January,  1865. 

The  deed  to  these  appellees  was  made  fifteen  days  afterwards, 
when  appellant  had  no  apparent  claim  against  Martin  Silvees.  Hav- 
ing elected  to  take  Martin  Silvees'  title  to  this  land,  in  satisfaction 
of  his  debt,  these  appellees  had  the  legal  right  to  make  any  ar- 
rangement with  the  latter  they  could  to  perfect  this  title,  and 
it  can  scarcely  be  inferred  that  by  releasing  a  portion  of  the  pur- 
chase money,  as  matters  then  stood,  the  parties  intended  to  practice 
fraud  on  appellant.  His  petition  as  to  appellees  was  properly  dis- 
missed. 

Van  Winkle,  for  appellant. 

James,  for  appellees. 
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K  W.  Len  v.  John  Henson,  etc. 

Landlord  and  Tenant — ^Transfer  of  Lease. 

Where  one  who  was  a  conditional  purchaser  of  land  as  tenant  of 
the  vendor,  abandoned  his  attitude  as  a  purchaser  after  cultivating 
the  land  one  year,  and  sold  his  interest  to  another  and  put  him  in 
possession,  the  landlord  had  the  right  to  treat  the  transaction  as 
a  transfer  of  the  lease  only. 

APPEAL  FROM  BRACKEN  CIRCUIT  COURT. 

January  14,  1873. 

Opinion  by  Judge  Hardin  : 

As  we  construe  the  contract  of  March  29,  1862,  Black  was  con- 
ditionally a  purchaser  of  the  land,  as  the  tenant  of  Len,  depending 
on  the  payment  or  non-payment  of  the  stipulated  price  in  tobacco, 
annually.  It  appears  that  Black,  after  cultivating  the  land  one 
year  and  making  some  improvements,  elected  to  abandon  the  atti- 
tude of  a  purchaser,  and  sought  to  dispose  of  his  alternate  rights, 
under  the  contract,  and  upon  the  failure  of  Len  to  pay  him  for  his 
improvements  he  sold  to  Henson  for  $30  and  put  him  in  possession. 
Len  seems  to  have  treated  this  transaction,  as  he  had  a  right  to  do, 
as  a  transfer  of  the  lease,  which  began  and  took  effect  upon  the 
election  of  Black  that  he  would  not  hold  the  land  as  a  purchaser. 

There  is  not,  we  think,  any  such  evidence  of  an  adverse  holding 
of  the  land  by  Henson  as  to  entitle  him  to  the  benefit  of  the  statute 
of  limitation,  as  applying  before  the  expiration  of  the  lease,  which 
was  less  than  two  years,  six  months  before  the  institution  of  this 
action. 

It  results  that,  in  our  opinion,  upon  the  fact  proved  on  the  trial, 
the  court  erred  in  adjudging  the  inquisition  found  in  the  country  to 
be  true. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial  and  proceedings  not  inconsistent  with  this  opinion. 

B.  C.  Willis,  H.  Taylor,  for  appellants. 

Doniphan,  for  appellee. 
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Paint  Lick  Turnpike  Co.  v.  E.  B.  Wallace  &  Others. 

Subtcriptiona — Payment. 

Persons  who  subscribe  for  stock  in  a  turnpike  company  can  not 
refuse  to  pay  their  subscriptions  until  th.e  road  has  been  built 
through  their  lands,  in  the  absence  of  a  stipulation  in  a  subscrip- 
tion contract  to  that  effect. 

APPEAL.  FROM  MADISON  CIRCUIT  COURT. 

January  14,  1873. 

Opinion  by  Judge  Pryor: 

There  is  some  conflict  in  the  testimony  as  to  the  benefits  resulting 
to  the  appellees  from  the  partial  construction  of  the  turnpike  road  to 
or  near  their  lands.  It  is  evident  from  the  statements  of  the  appel- 
lees themselves  that  the  original  design  of  the  company  was  to 
build  the  road  from  the  railroad  as  far  as  Flat  Gap. 

The  stockholdeis  or  subscribers  were  all  desirous  of  having  the 
road  located  on  a  certain  route,  and  so  far  as  the  proof  shows  and 
to  the  extent  the  road  had  been  completed,  it  is  located  on  the 
ground  contemplated  by  all  the  parties.  The  testimony  is  clear  and 
conclusive  that  Wallace,  one  of  the  appellees,  was  satisfied  with 
Its  location  and  construction  with  reference  to  his  farm  on  which 
he  lived,  but  he  is  insisting,  as  well  as  his  co-appellees,  the  two  bank- 
ers, that  before  they  can  be  compelled  to  pay  their  money  sub- 
scribed the  road  must  be  finished  to  Mason's  Fork,  or  extended  up 
that  branch  of  the  principal  creek.  Their  subscription,  however,  is 
not  based  upon  the  condition  that  the  road  is  to  be  completed  to 
that  point  before  they  are  made  to  pay.  If  so,  the  road  must  be 
abandoned  and  the  subscribers  released  from  the  payment  of  the 
money  claimed.  They,  h<^wever,  agree  to  pay,  provided  the  road 
runs  to  a  certain  point  and  then  up  a  particular  creek,  having 
reference  to  the  location  of  the  road  and  not  the  payment  of  the 
money. 

They  agree  to  pay  in  such  calls  as  are  made  upon  them  by  the 
company,  and  if  when  these  calls  are  made  it  appeared  that  the 
route  had  been  changed  and  the  company  had  located  the  road  upon 
a  different  creek  than  the  one  agreed  on,  then  no  recovery  could 
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be  had.  The  only  mode  of  making  the  road  run  to  the  point  desig- 
nated by  the  subscription  is  for  the  appellees  to  pay  the  money,  so 
as  to  enable  the  company  to  construct  it.  Wallace  and  I.  A.  Baker 
own  land  very  near  this  turnpike  road.  It  runs  onto  the  land  of 
Wallace,  and  within  a  few  hundred  yards  of  the  land  of  I.  A. 
Baker.  Prior  to  its  construction  they  had  from  five  to  seven  miles 
of  dirt  road  to  travel  over  in  order  to  get  to  the  railroad  depot. 
Now  they  have  five  miles  of  turnpike  to  travel  upon. 

If  these  appellees  are  released,  all  the  parties  to  the  contract, 
or  who  subscribed,  might  have  refused  to  pay  until  the  road  was 
completed  through  their  lands,  and  thus  prevented  any  effort  at  its 
construction.  If  the  parties  did  not  intend  to  pay  the  money  until 
the  road  was  finished,  they  should  have  so  stipulated.  No  road 
could  be  made,  as  said  by  this  court  in  the  case  of  McMillan  v.  The 
MaysvUle  and  Lexington  Road,  15  B.  Monroe  234,  if  under 
such  subscription  the  payment  can  be  postponed  and  the  comple- 
tion of  the  road  demanded.  There  was  no  objection  in  the  court 
below  to  a  prosecution  of  the  joint  action  for  these  several  liabilities. 

The  judgment  is  reversed  with  directions  to  the  court  below 
to  render  a  separate  judgment  for  the  amount  due  by  each  of  the 
appellees,  to  be  credited  by  any  amount  due  them  by  the  road,  and 
if  the  appellees  desire  to  take  proof  on  this  subject  they  should  be 
permitted  to  do  so. 

Bumam,  for  appellant. 

Carpenter,  for  appellees. 


Jackson  Bradburn  v,  Chas.  W.  Warnock,  etc 

Appeal — Review. 

The  Court  of  Appeals  can  not  review  matters  not  raised  by  the 
issues  and  not  adjudged  by  the  trial  court. 

APPEAL.  FROM  OAETER  CIRCUIT  OOURT. 

January  14,  1873. 

Opinion  by  Judge  Peters: 

The  judgment  appealed  from  was  rendered  on  the  25th  of  Au- 
gust, 1871,  and  is  that  in  which  certain  matters  between  C.  W. 
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Wamock,  J.  Bradbum,  Robt.  Shaw  and  John  Holbrook  are  litigated, 
involving  the  right  of  Wamock  to  be  reimbursed  the  amount  paid 
by  him  to  extinguish  the  lien  of  Garbell,  and  how  the  same  shall 
be  paid,  or  apportioned  out  of  or  on  the  notes  given  by  said  War- 
nock  to  Gent  for  the  price  of  the  land  purchased  of  him,  ind  by 
Gent  assigned  to  Bradbum,  Holbrook  and  Shore. 

By  the  judgment  of  the  court  below,  Wamock  was  credited  on  the 
note  held  by  Bradburn  $143.14,  the  full  amount  thereof,  he  having 
reduced  that  note  to  that  sum  by  payment ;  and  the  balance  of 
$164.06,  to  make  up  the  whole  amount  to  satisfy  the  Gartrell  lien, 
was  credited  on  the  note  held  by  Holbrook,  and  further  adjudged 
that  Holbrook  by  the  pleadings  was  not  entitled  to  a  judgment 
against  Warnock  for  the  balance  of  the  note  he  held  on  Warnock, 
and  that  the  case  was  not  in  a  state  of  preparation  to  try  as  be- 
tween him  and  Shore,  and  as  to  those  matters  and  all  others  not 
settled,  and  in  litigation,  the  case  was  continued  on  the  cross-claims 
of  Holbrook,  and  that  appropriate  pleadings  should  be  filed  to  enable 
the  court  to  dispose  of  the  whole  cause,  and  Bradbum  has  appealed. 

Of  the  four  notes  executed  by  appellant  first,  and  unpaid,  the 
one  held  by  appellant  first  matured,  and  if  at  the  time  Warnock 
paid  the  money  to  remove  the  lien,  Gent,  to  whom  it  was  given, 
had  then  been  the  holder,  there  can  be  no  doubt  that  he  would 
have  been  entitled  to  have  the  credit  therefor  on  the  note,  or  notes, 
first  maturing,  and  he  lost  none  of  his  equities  by  the  assignment 
of  said  notes  to  others,  consequently  the  court  did  not  err  in 
adjudging  his  credits  to  be  placed  on  the  notes  held  by  Bradbum 
and  Holbrook.  And  as  there  is  no  judgment  adjusting  the  rights 
as  between  the  several  assignees  of  Gent,  on  that  branch  of  the 
case,  there  is  nothing  for  this  court  to  review.  But  it  may  not  be 
improper  to  suggest  that,  if  it  is  intended  by  all  the  holders  of  the 
four  notes  to  have  the  equities  adjusted  as  between  them,  it  would 
be  proper  for  the  parties  to  amend  the  pleadings  to  raise  these 
issues. 

But  the  final  judgment  between  Bradbum  and  Wamock  as  to 
the  right  of  the  latter  to  his  credits  is  affirmed. 


R.  D.  Dofvis,  for  appellant. 
Dulin,  for  appellees. 
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Fowler,  Lee  &  Co.  v,  Howell  Gano,  etc. 

Carriers — Insurer  of  Goods. 

A  common  carrier  is  an  insurer  of  the  goods  transported  by  it» 
while  a  warehouseman  is  liable  only  for  want  of  ordinary  care. 

Judgment — Persons  Included. 

A  Judgment  against  three  parties,  where  the  record  only  shows 
that  two  of  them  have  any  interest  in  the  controversy,  is  erroneous. 

Pleading — ^Amendment  After  Reversal  and  Remand. 

Plaintiffs  were  held  entitled,  upon  reversal  and  remand  of  the 
case,  to  amend  their  petition  to  conform  to  the  facts  established  by 
the  evidence. 

APPEAL  FROM  McCRACKBN  CIRCUIT  COURT. 

January  14,  1873. 

Opinion  by  Judge  Pryor: 

Upon  a  careful  consideration  of  the  petition  it  is  evident  that  the 
appellees  were  seeking  to  make  appellants  liable  by  reason  of  their 
alleged  wrongful  act  in  shipping  the  goods  in  controversy  on  the 
Rapidow  No.  1  instead  of  the  Rapidow  No.  2,  and  the  court,  there- 
fore, very  properly  overruled  appellants'  motion,  to  require  the 
appellees  to  elect  as  to  the  manner  in  which  they  should  declare 
against  them.  The  court,  however,  after  overruling  the  motion, 
proceeded  to  render  judgment  against  the  appellants,  first,  as 
common  carriers,  and  second,  as  forwarding  and  commission  mer- 
chants. It  seems  to  us  in  either  view  of  the  case  presented,  a  judg- 
ment should  have  been  rendered  dismissing  the  appellee's  ac- 
tion. The  appellants,  after  having  placed  the  goods  on  board  the 
Rapidow  No.  1,  had  performed  their  part  of  the  undertaking  and 
were  released  from  all  liability  as  forwarding  merchants,  and  there 
is  no  proof  whatever  that  one  of  the  appellants  might  have  any  inter- 
est in,  or  was  a  joint  owner  of  either  of  the  boats,  and  still  a  joint 
judgment  is  rendered  against  him  and  his  co-appellant  by  reason 
of  this  alleged  ownership.  There  is  a  material  difference  between 
the  liability  of  a  carrier  of  goods  and  that  of  a  warehouseman,  or 
forwarding  merchant.    The  former  is  held  to  a  greater  degree  of 
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care  than  the  latter.  The  one  is  the  insurer  of  the  goods,  the  other 
only  liable  for  the  want  of  ordinary  care,  etc.  The  goods  had  been 
consigned  to  the  steamer,  Rapidow  No.  2,  at  Paducah,  and  placed 
on  board  the  steamer  Hale  at  Qncinnati'to  be  transported  to  that 
point.  The  delivery  was  made  by  the  Hale  to  these  appellants,  who 
were  forwarding  merchants  at  Paducah  and  agents  for  both  steam- 
ers, Rapidow  No.  1,  and  2.  The  Rapidow  No.  2,  the  consignee  of 
the  goods,  refused  to  receive  them  on  account  of  the  heavy  load 
that  boat  was  then  carrying,  and  directed  the  appellants  to  ship  them 
by  the  steamer  Rapidow  No.  1.  When  this  shipment  was  made 
their  liability  terminated.  (Stacey  on  Bailments.)  If  the 
Rapidow  No.  2  undertook  to  carry  the  goods  to  their  place  of 
destination,  or  as  consignee,  and  being  a  common  carrier  i^aced 
them  on  another  boat,  then  the  boat  on  which  the  goods  were 
placed  must  be  deemed  as  carrying  them  for  the  Rapidow  No.  2, 
and  as  its  agent  knew  if  the  goods  were  lost  the  liability  of  the 
Rapidow  No.  2  or  its  owners  must  be  determined  by  the  law 
applicable  to  carriers  of  freight  upon  the  principle  that  common 
carriers  are  liable  for  the  acts  of  their  agents  and  those  in  their 
employ.  This  action,  however,  is  not  instituted  against  the  appel- 
lants as  carriers,  and  even  if  the  complaint  had  been  made  in  that 
way  the  judgment  against  three  of  the  parties  on  this  implied 
undertaking  is  erroneous  when  the  record  shows  that  only  two  of 
them  have  an  interest  in  the  boats.  Whether  these  two  appellants, 
Lee  and  Fowler,  or  this  company  to  which  they  belong,  are  liable 
to  the  appellees  are  questions  not  proper  to  determine  upon  the 
case  as  now  presented.  The  appellees  can  maintain  their  action, 
as  it  appears  they  not  only  failed  to  ship  the  goods  to  Curd  as 
directed,  but  for  the  additional  reason  that  they  have  forwarded 
to  Curd  a  duplicate  of  the  goods  alleged  to  have  been  lost.  These 
facts  should  be  alleged  and  Curd  made  a  party  to  the  action.  The 
appellees  should  be  permitted  to  amend  their  pleadings.  The  judg- 
ment of  the  court  below  is  reversed  and  cause  remanded  with  direc- 
tions to  award  the  appellants  a  new  trial  and  for  further  proceedings 
consistent  with  this  opinion. 


/.  Campbell,  for  appellants, 
/.  Q.  Quigley,  for  appellees. 


Geo.  W.  Rhodes  v.  J.  R.  Gillispie  &  Wife.  321 


Opinion  of  the  Court. 


Geo.  W.  Rhodes,  etc.,  v.  J.  R.  Gillispy  &  Wife. 

Pleading — Defects  In  Petition  Cured  by  Answer. 

A  petition  relating  to  real  estate,  whicli  is  fatally  defective  for 
want  of  description  of  the  property,  may  be  cured  by  averments 
of  the  answer  supplying  such  defects. 

Appeal — Grounds — Premature  Hearing. 

The  fact  that  a  case  was  prematurely  heard  is  not  ground  for 
appeal  to  the  Court  of  Appeals  until  the  question  has  been  pre- 
sented and  acted  upon  by  the  trial  court. 

Appeal — Matters  Not  Presented. 

The  Court  of  Appeals  can  not  prejudge  matters  not  presented  to 
it  on  appeal. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

January  14,  1873. 

Opinion  by  Judge  Peters: 

There  is  not  an  averment  in  the  petition  that  appellee,  Sarah  A. 
Gillispy,  was  a  married  woman,  or  labored  under  any  disability  when 
she  signed  and  acknowledged  the  deed. 

The  petition  contains  no  description  whatever  of  the  lot  or  real 
property  sought  to  be  recovered.  A  large  space  is  left  blank  in 
the  copy  furnished  us,  apparently  to  be  filled  by  some  one  at  some 
future  period,  and  the  name  of  the  grantor  in  the  deed,  which 
is  referred  to  for  the  purpose  of  giving  a  location  to  the  property, 
is  left  blank.  It  is  therefore  a  petition  without  one  material  alle- 
gation, and  upon  which  no  valid  judgment  could  have  been  ren- 
dered, if  it  had  stood  alone  and  unaided  by  the  answer;  but  all 
the  material  aid  needed  is  elaborately  and  fatally  furnished  by  the 
answer,  and  with  the  omissions  thus  supplied  the  court  below 
had  no  alternative  and  could  do  nothing  less  than  render  judg- 
ment for  the  surrender  of  the  possession  of  the  land  to  appellees. 

But  the  ulterior  questions  which  relate  to  the  lien  of  appellants 
for  unpaid  purchase  money,  and  for  money  advanced  on  the  sub- 
sequent contract  for  the  purchase  of  the  lot  or  for  the  previous 
sale  thereof  and  rents  and  improvements,  are  undetermined  by 
the  circuit  court,  and  these  questions  this  court  cannot  anticipate 
nor  prejudge.  But  for  the  reasons  stated  the  judgment  for  the 
recovery  of  the  possession  of  the  lot  must  be  affirmed. 

C  JV.  Swope,  appellants. 

Sweeney.  &  Sweeney,  for  appellees. 

21 
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RBSPONSB  TO  PETITION  FOR  REHEARINO. 

January  14,  1873. 

Opinion  by  Judge  Peters: 

If  the  case  was  prematurely  heard,  that  was  no  ground  for  an 
appeal  to  this  court  until  the  question  had  been  presented  and 
acted  upon  in  the  court  below  (Sees.  577,  578,  Civ.  Code),  and  no 
action  appears  to  have  been  taken  in  that  court  on  the  question. 

The  case  <mi  the  cross-petition,  asserting  a  lien  on  the  lot  for 
unpaid  purchase  money,  was  continued,  and  what  was  '^understood" 
in  that  court  further  than  is  expressed  in  the  record  this  court  has 
no  means  of  knowing,  and  if  it  had  and  the  understanding  was 
erroneous,  this  court  has  no  power  to  correct.  But  in  the  opinion 
delivered  in  the  case  it  is  stated  that  the  question  as  to  the  lien 
of  appellants  for  purchase  money  on  the  lot  is  undetermined  by 
the  court  below,  and  this  court  can  not  prejudge  the  question.  We 
add  that  this  court  must  presume  that  the  circuit  court  will,  on  final 
hearing,  give  to  appellants  all  the  relief  they  shall  show  themselves 
entitled  to. 

The  answer  fails  to  allege  a  failure  on  the  part  of  appellees  to 
give  appellants  notice  to  quit,  but  places  the  defense  on  entirely 
different  grounds. 

We  are  constrained  to  adhere  to  the  opinion  delivered. 

Petition  overruled. 

G.  W,  Swope,  for  appellants. 
Sweetly  &  Sweeney,  for  appellees. 


William  Dilworth,  Jr.,  v.  William  L.  Murphy. 

Mortgages — Surrender  of  Lien. 

A  mortgagee  should  not  be  compelled  to  surrender  bis  lien  on 
any  of  the  property  embraced  in  the  mortgage  until  all  parties 
in  interest  are  brought  into  court  and  their  respective  interests 
adjudged. 

APPEAL  PROM  LOUISVILLE  CHANCERY   COURT. 

January  14,  1873. 
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Opinion  by  Judge  Lindsay  : 

It  is  not  pretended  that  the  wharf  property  will  sell  for  a  sum 
sufficient  to  satisfy  the  claims  of  all  persons  holding  liens  on  it 
The  note  transferred  to  Dilworth  .by  the  Bank  of  Kentucky  is  se- 
cured by  a  mortgage  on  both  the  wharf  property  and  the  Preston 
Street  lot.  Except  for  the  fact  that  the  latter  property  has  been 
purchased  by  Murphy,  it  is  clear  that  those  holding  liens  on  the 
wharf  property  subordinate  to  the  lien  in  favor  of  the  note  now 
held  by  IMlworth,  could  in  equity  compel  him  in  the  collection  of 
the  note  assigned  to  him  by  the  bank  to  resort  first  to  the  Preston 
Street  lot. 

The  decree  of  the  vice-chancellor  is  doubtless  based  upon  the 
idea  that  the  purchase  by  Murphy  gives  him  an  equity  superior 
to  those  of  the  holders  of  the  junior  mortgage  on  the  wharf  lot, 
and  that  as  they  can  not  compel  Dilworth  to  look  primarily  to  his 
lot  without  disregarding  the  superior  equity,  they  will  not  be  al- 
lowed to  do  so. 

It  is  not  necessary  that  we  should  express  an  opinion  as  to 
whether  or  not  this  view  is  correct.  The  holders  of  the  subordi- 
nate or  inferior  liens  on  the  wharf  property  are  not  parties  to 
this  suit  and  are  in  no  way  bound  by  the  judgment  herein.  If  in  the 
contest  between  Dilworth  and  the  holders  of  these  Hens  a  different 
conclusion  as  to  their  respective  rights  shall  be  reached,  they  can 
insist,  notwithstanding  such  judgment,  that  he  shall  satisfy  the 
note  assigned  to  him  by  the  bank  out  of  the  Preston  Street  lot,  and 
thus  be  deprived  of  the  benefit  of  his  superior  lien  on  the  wharf 
property,  which,  upon  the  other  hand,  the  judgment  in  the  case 
will  debar  him  from  looking  to  said  lot  for  the  payment  of  his 
debt. 

It  seems  to  the  court  that  the  appellee  should  have  been  re- 
quired to  make  the  holders  of  the  liens  on  the  wharf  property 
parties  to  his  suit,  or  else  it  should  have  bieen  consolidated  with  suit 
No.  21,622,  which,  it  appears,  is  pending  in  the  chancery  court, 
for  the  purpose  of  settling  the  superiority  of  the  various  liens  on 
the  wharf  property. 

Until  all  the  parties  in  interest  are  in  some  manner  brought 
before  the  court  in  the  same  proceeding  and  their  respective  rights 
adjudged,  Dilworth  ought  not  to  be  compelled  to  surrender  his 
lien  on  any  of  the  property  embraced  in  the  mortgage  to  the  bank. 
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The  judgment  appealed  from  is  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Speed,  Boyle,  for  appelUmt. 

Elliott,  for  appellee. 


A.  H.  Pollock  v,  Germantown  &  Bridgeville  Turnpike  Co. 

Estoppel — Right  of  Way. 

Where  defendant  must  be  regarded  by  his  defense  made  as  hav- 
ing consented  that  plaintiff  should  have  a  right  of  way  over  de- 
fendant's land  in  consideration  of  a  sum  allowed  therefor  by  the 
Jury,  he  is  estopped  to  claim  possession  as  against  plaintiff,  and  it 
does  not  matter  that  he  had  not  parted  with  the  title  by  conyey- 
ance,  or  bound  himself  by  writing  to  do  so. 

Estoppel — Possession — Record  of  Suit. 

The  record  of  a  suit  concerning  land  held  sufficient  to  estop  de- 
fendant from  questioning  plaintiff's  right  to  possession  of  the  land. 

Frauds,  Statute  of — Memorancfum — Record  of  Suit. 

The  record  of  a  suit  concerning  land  held  sufficient  to  take  the 
transaction  out  of  the  statute  of  frauds. 

APPEAL.  FROM  BRACKEN  CIRCUIT  COURT. 

January  15,  1873. 

Opinion  by  Judge  Lindsay: 

In  the  suit  against  appellant  to  compel  him  to  pay  the  amount 
subscribed  for  stock  he  defended  upon  the  ground  that  the  appellee 
had  unlawfully  taken  and  appropriated  a  portion  of  his  lots  in  Ger- 
mantown. 

By  an  amended  answer  he  claimed  that  its  road  had  been  un- 
lawfully located  on  his  said  lots.  Upon  his  motion  the  jury  was 
instructed  that  if  they  believed  that  appellee,  without  appellant's 
consent,  entered  upon  this  land  and  ploughed  or  dug  up  his  soil, 
"and  removed  or  destroyed  his  fencing,  and  appropriated  any  part 
thereof,  thereby  depriving  him  of  the  use  thereof,"  they  should  find 
for  him  the  damages  thereby  sustained.  Under  this  pleading  and 
instruction  he  recovered  on  his  set-off  seventy-five  dollars.     We 
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can  not  escape  the  conclusion  that  the  fact  of  the  appropriation  of 
the  land  in  the  location  of  the  road,  and  his  being  thereby  deprived 
of  its  use,  was  considered  by  the  jury  when  the  verdict  was  made  up. 
The  nature  of  his  plea  and  the  instruction  asked  by  him  clearly 
imports  the  fact  that  he  regarded  and  treated  the  appropriation  of 
the  land  or  right-of-way  as  complete.  He  must,  therefore,  be  re- 
garded by  thie  defense  thus  made  as  having  consented  that  appellee 
should  have  the  right  of  way  over  his  said  land  in  consideration  of 
the  amount  allowed  therefor  by  the  verdict  of  the  jury.  It  does 
not  matter  that  he  had  not  parted  with  the  title  by  conveyance,  or 
bound  himself  to  do  so  by  a  written  obligation.  He  has  estopped 
himself  to  claim  possession  as  against  the  appellee.  Judgment 
affirmed. 

WUls,  Taylor,  for  appellant 

Donaphin,  for  appeUee. 


RE3SIFON3B  TO  PETITION  FOR  RBHBARING. 

Deliveiied  by  Judge  Lindsay  : 

This  court  is  satisfied  that  the  opinion  in  the  cause  can  stand 
without  the  introduction  of  a  new  mode  of  passing  possession  and 
title  to  real  estate.  Oral  contracts  for  the  sale  of  lands  can  not  be 
enforced,  yet  if  the  vendor  sues  for  the  purchase  money  and  the 
vendee  permits  judgment  to  go,  and  the  judgment  is  paid,  the  rec- 
ord of  the  suit  will  certainly  estop  the  vendor  from  maintaining 
an  action  for  the  recovery  of  the  realty. 

Where  appellee  entered  on  and  appropriated  appellant's  land  with- 
out right,  an  action  either  for  trespass,  or  for  the  recovery  of  the 
possession  would  have  lain  in  favor  of  appellant,  but  he  had  the 
right  to  waive  both  the  trespass  and  the  unlawful  holding,  and 
recognize  the  appropriation  and  recover  the  value  of  the  land  or 
easement  appropriated.  He  exercised  this  right  when  sued  by 
the  company,  and  by  his  pleading  and  the  instructions  given  at  his 
instance,  asked  to  be  credited  by  the  value  thereof.  The  company 
accepted  the  issue,  and  the  judgment  of  the  court  gave  him  the 
credit  asked. 
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The  record  of  that  suit  is  sufficient  to  take  the  transfer  of  the 
title  to  the  land  or  easement  out  of  the  statute  of  frauds,  and  in 
equity  and  good  conscience  estops  appellant  from  questioning  ap- 
pellee's right  to  the  possession.  Appellant  ought  not  to  have  pay 
for  the  land,  and  have  the  land  also. 

It  is  a  matter  of  no  consequence  whether  appellee  had  the  right 
to  construct  its  road  inside  the  corporate  limits  of  Germantown  or 
not,  appellant  has  in  effect  sold  his  land  to  it  and  received  pay 
therefor.  If  it  has  no  right  to  hold  the  land  the  question  is  between 
it  and  the  commonwealth  and  in  its  settlement  appellant  has  no 
interest. 

Petition  for  rehearing  overruled. 

Willis,  Taylor,  for  appellant. 

* 

Donaphin,  for  appellee. 


RoBT.  Rutherford's  Heirs  v.  Francis  Clark's  Heirs. 

Executors  and  Administrator*— Sale  of  Land. 

An  administrator  with  tlie  will  annexed  held  authorized  under 
the  circumstanceGT  to  sell  the  land  in  controversy. 

APPEAL  FROM  UNOOLN  CIRCUIT  COURT. 

January  15,  1873. 

Opinion  by  Judge  Peters: 

When  this  case  was  here  on  a  former  appeal,  it  was  said  in  the 
opinion  then  delivered  by  this  court  that  the  question  of  an  indebt- 
edness on  the  part  of  appellants,  authorizing  the  sale  and  convey- 
ance in  1847,  seems  to  have  been  comparatively  overlodced  or  neg- 
lected, and  possible  injustice  may  have  been  done  to  innocent  oc- 
cupants, who  were  not  parties.  We  have  concluded,  at  the  urgent 
appeal  of  counsel,  to  exercise  a  liberal  discretion  and  give  leave 
on  Ae  return  of  the  cause  to  take,  without  available  delay,  testimony 
on  that  subject,  if  either  party  may  choose  to  do  so.    4  Bush  27. 

By  an  examination  of  that  opinion  it  will  also  be  seen  that,  from 
the  evidence  in  the  cause,  the  consideration  paid  for  the  land  seemed 
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to  be  very  inadequate,  which  contributed  in  no  inconsiderable  de- 
gree to  the  revarsal  of  the  judgment  then  complained  of;  but  after 
the  return  of  the  cause  to  the  court  below  quite  a  number  of  depo- 
sitions have  been  taken  directly  on  that  point.  And  without  enter- 
ing upon  an  analysis  of  that  evidence,  we  remark  it  has  greatly 
lessened,  if  not  entirely  removed,  that  objection. 

But  the  main  question  in  the  case,  and  that  which  must  decide 
the  fate  of  this  litigation,  is  whether  there  was  "an  indebtedness" 
authorizing  the  sale  and  conveyance  in  1847. 

After  the  return  of  the  cause  additional  evidence  was  taken  un- 
der leave  of  the  circuit  court  as  to  the  indebtedness  of  appellants, 
or  the  estate  of  their  testator,  to  the  representatives  of  Morrow, 
the  executor,  and  on  final  hearing  with  the  additional  testimony  in, 
the  petitions  of  appellants  were  dismissed,  and  from  that  judgment 
they  have  appealed. 

In  order  to  present  a  connected  and  comprehensive  view  of  the 
matters  involved  it  is  necessary  to  refer  to  some  of  the  facts  stated 
in  the  former  opinion  of  this  court. 

From  a  settlement  made  by  Morrow  of  his  executorial  accounts 
in  1814,  it  appears  that  the  estate  of  his  testator,  Rutherford,  was 
indebted  to  him  in  the  sum  of  $5,377.22.  No  exceptions  seem  to  have 
been  taken  to  the  report  of  that  settlement ;  hence  it  may  be  assumed 
that  it  was  acquiesced  in  by  all  parties.  No  other  settlement  was 
made  till  October,  1819;  then  a  second  one  was  made,  and  by  it  the 
estate  of  the  testator  was  reported  to  be  indebted  to  Morrow  in  the 
sum  of  $9,008.90.  In  1822  commissioners  were  appointed  to  review 
the  settlement  of  the  accounts  of  Morrow,  who  approved  the  set- 
tlement of  1819  by  a  report  made  in  February,  1822,  and  on  the 
27th  of  March,  1823,  the  administrators  of  Morrow  returned  the 
approved  settlement  to  the  proper  court,  which  was  confirmed  by 
the  court  and  ordered  to  record.  Morrow  having  died  in  1820,  Rob- 
ert Worthington  and  John  T.  Cooper  were  appointed  and  qualified 
as  administrators  with  the  will  annexed  of  Robert  Rutherford,  de- 
ceased, and  continued  to  act  in  that  capacity  until  March,  1833, 
when  on  their  failure  to  give  to  their  surety  in  their  administration 
bond  counter-security  on  a  rule  against  them  for  that  purpose,  they 
were  removed ;  and  in  April  following  W.  C.  Worthington  was  ap- 
pointed by  the  county  court  of  Jefferson,  Va.,  their  successor,  and 
in  1836  Lot  Kttman,  as  his  attorney  in  fact,  contracted  to  sell  the 
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land  to  Clark  &  Bright.  Of  Worthington's  subsequent  appointment 
in  Kentucky,  and  his  confirmation  of  the  contract  of  his  agent, 
and  conveyance  of  the  land  to  the  vendees  in  1847,  a  history  is  given 
in  the  former  opinion. 

It  may  be  remarked  that  the  representatives  of  Rutherford  and 
Morrow,  or  the  greater  part  of  them,  lived  in  Virginia,  were  well 
known  to  each  other,  as  must  be  presumed  from  the  facts  appear- 
ing in  this  record,  and  could  not  have  been  strangers  to  the  condi- 
tions of  the  estates  they  were  respectively  interested  in,  and  the 
transactions  connected  therewith.  The  returned  settlements,  when 
approved,  were  adjudications  of  an  indebtedness  on  the  part  of 
Rutherford,  spread  on  the  public  records,  to  be  sent  and  read  by 
all  who  would  take  the  trouble  to  examine  them. 

From  the  evidence  of  Geo.  W.  Chase,  recorder  of  the  county  of 
Jefferson,  Virginia,  it  appears  that  the  settlement  before  referred 
to,  showing  a  balance  of  $9,008.90  in  favor  of  Morrow  as  executor, 
was  upon  the  records  of  his  office,  and  upon  examination  he  found 
no  exceptions  taken  to  said  settlement,  a  copy  of  which  he  filed 
with  his  deposition. 

Redenow,  the  administrator  of  Wm.  C.  Worthington,  proves  that 
during  the  time  he  has  been  acting  as  such  administrator,  he  had 
heard  from  the  parties  connected  with  the  estates  of  Rutherford 
and  Morrow,  that  there  was  a  large  balance  due  from  the  estate  of 
Rutherford  to  that  of  Morrow,  the  heirs  of  Morrow  always  claim- 
ing a  large  balance  from  Rutherford's  estate ;  and  he  had  no  recol- 
lection of  ever  having  heard  any  of  the  heirs  of  Rutherford  deny 
such  indebtedness,  unless  it  may  be  that  Jas.  L.  Ranson,  whose  wife 
was  an  heir,  may  have  done  so  "in  a  general  way."  And  Sarah 
Hawks,  who  was  a  daughter  of  Robert  Worthington  and  sister  of 
Wm.  C.  Worthington,  who  were  successively  administrators  of 
Rutherford,  proved  that  they  claimed  a  large  indebtedness  of  the  es- 
tate of  Morrow  from  Rutherford's  estate. 

It  appears  from  the  opinion  of  the  court  below  that  appellants 
orally  excepted  to  these  last  depositions  and  that  the  same  were 
overruled  and  appellants  excepted  to  that  ruling  of  the  court. 

Sec.  650,  Civil  Code,  provides  that  exceptions  to  depositions  shall 
be  in  writing,  specifying  the  grounds  of  objection  filed  with  the 
papers  of  the  case,  and  noted  on  the  record.  The  oral  exceptions 
as  expressed  by  the  court  were  therefore  properly  disregarded,  the 
written  exceptions  having  been  withdrawn. 
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The  parties  interested  in  the  estates  of  Morrow  and  Worthing- 
ton  were  related;  the  reputed  or  ascertained  indebtedness  of  the 
one  to  the  other  was  a  frequent  subject  of  conversation  between 
them.  The  claim  was  the  subject  of  discussion  in  the  suit  of  Brown 
V.  Appellees  on  his  bond  for  1,000  acres  of  the  land  conveyed  by 
Wm.  C  Worthington  to  the  latter.  The  claim  of  this  indebtedness 
was  frequently  brought  to  the  knowledge  of  appellants,  and  yet 
no  effort  was  made  by  them  through  a  long  course  of  years  to  dis- 
prove  it,  nor  does  it  seem  to  have  been  scarcely  called  in  question. 

Under  these  circumstances  we  can  not  judicially  determine  that 
the  administrator  with  the  will  annexed  was  not  authorized  to  make 
the  sale  and  conveyance  to  Clark  &  Bright. 

Wherefore  the  judgment  is  affirmed. 

Van  Winkle,  Lindsey,  for  appellants. 
James,  Durham,  F.  T.  Fox,  for  appellees. 


G.  B.  Connelly  v.  T,  Webster. 

Prisons— Ouardt. 

If  a  Jailor  can  not  procure  the  servlcea  of  proper  guards  upon  tlie 
terms  prescribed  by  law,  he  should  report  such  fact  to  the  county 
Judge. 

Prisons— Ouards— Payment. 

It  is  not  the  duty  of  a  Jailor  to  pay  persons  employed  as  Jail  guarda 

Prisons— Ouards^Payment. 

Where  a  Jailor  voluntarily  paid  Jail  guards  for  their  services,  he 
thereby  becomes  purchaser  of  their  claims  against  the  county,  and 
receives  the  amount  due  them  as  their  assignee,  and  not  in  hi6 
capacity  as  Jailor. 

Attachment — Property  Subject  to. 

Money  received  by  a  Jailor  as  assignee  of  the  claims  of  Jail 
guards  Is  attachable  and  subject  to  payment  of  the  debts  of  the 
owner  even  though  he  be  the  Jailor. 

APPEAL  FROM  KENTON  CHANOBRT  COURT. 

January  15,  1873. 
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Opinion  by  Judge  Lindsay: 

It  was  not  the  duty  of  the  appellant  as  jailor  of  Kenton  County 
to  pay  the  persons  employed  as  jail  guards  for  their  services.  If 
he  could  not  procure  the  services  of  proper  guards  upon  the  terms 
prescribed  by  law,  he  should  have  reported  that  fact  to  the  county 
judge. 

When  he  voluntarily  became  paymaster  to  the  guards,  he  merely 
made  himself  the  purchaser  of  their  claims  against  the  county,  and 
he  receives  the  amounts  due  them  respectively  as  their  assignee,  and 
not  in  his  capacity  of  jailor. 

Such  funds  are  not  exempt  from  attachment,  but  may  be  subjected 
to  the  payment  of  the  owner's  debt,  although  he  be  a  jailor. 

The  principles  governing  the  cases  of  Webb  v.  McCauley,  4  Bush 
8,  and  Divine  v.  Harvie,  7  Monroe  439,  do  not  apply  in  a  case  like 
this. 

Judgment  aMrmed, 

Hallam  &  Hallam,  for  apfellant 
Frisks,  for  appellee. 


John  Welsh  v.  Lou.,  Cin.  &  Lex.  R.  Co. 

Limitation  of  Actions— Personal  injuries— Suspension  of  Statute. 

To  suspend  tlie  operation  of  the  statute  of  limitations  against  an 
action  for  personal  injuries,  plaintlft  should  have  alleged  and  proven 
facts  showing  either  that  the  defendant  had  prevented  him  from 
suing,  or  by  agreement,  contract,  or  understanding  had  induced 
him  to  refrain  from  bringing  suit. 

Limitation  of  Actions— Personal  Injuries— When  Statute  Begins  to  Run. 

The  statute  of  limitations  begins  to  run  against  an  action  for 

personal  injuries  on  the  day  of  the  injury,  and  the  fact  that  plaintiff 

did  not  discover  the  extent  of  his  Injuries  imtll   several  months 

thereafter  can  not  relieve  him  from  the  operation  of  the  statute. 

APPEAL  PROM  KENTON  CIRCUIT  COURT. 

January  16,  1873. 

Opinion  by  Judge  Lindsay: 

There  is  nothing  in  this  record  from  which  we  feel  authorized  to 
conclude  that  there  existed  between  the  parties  any  such  contract 
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or  agreement  as  would  suspend  the  running  of  the  statute  of  lim- 
itation. 

Appellant  states  that  immediately  after  being  injured,  the  rail- 
road company  caused  him  to  be  taken  to  a  hospital  at  G>vington, 
paid  for  his  board  and  the  attention  bestowed  upon  him,  and  also 
employed  a  surgeon  to  give  him  medical  attention  and  to  restore, 
if  possible,  his  injured  leg  to  such  an  extent  as  to  render  him  able 
to  take  care  of  himself  in  the  future,  and  that  at  the  end  of  eight 
months  such  attention  was  withdrawn.  He  does  not  claim  that  he 
received  this  care  and  attention  in  pursuance  to  any  contract  or 
understanding  with  the  company  that  he  was  to  be  so  taken  care 
of,  or  that  he  was  to  be  restored  at  its  expense,  as  would  enable 
him  to  earn  a  living,  but  leaves  it  to  be  inferred  that  it  was  a  mere 
gratuity. 

To  suspend  the  operation  of  the  statute  he  should  have  alleged 
and  proved  such  a  state  of  case  as  would  show,  either  that  the 
company  had  prevented  him  from  suing,  or  by  an  agreement,  con- 
tract or  understanding  had  induced  him  to  refrain  from  doing  so. 
And  upon  this  latter  hypothesis  it  would  be  necessary  to  place 
the  company  in  such  a  position  that  the  plea  of  limitaticxi  upon  its 
part  would  amount  to  a  fraud. 

The  fact  that  appellant  did  not  discover  the  extent  of  his  injuries 
for  several  months  can  not  avail  him.  The  cause  of  action  occurred, 
the  day  the  injury  was  inflicted,  and  from  that  day  the  statute  com- 
menced to  run. 

The  peremptory  instruction  to  find  for  the  appellee  was  proper. 

Judgment  afHrmed. 

Fisks,  for  appellant. 


-,  for  appellee. 


Norton,  etc.,  v.  L.  Anderson. 

Costs— -Accruing   Under  Cross-Action — Liability   For. 

One  who  undertakes  to  pay  the  defehdant  all  the  costs  that  may 
accrue  to  him  at  the  suit  of  plaintiffs  is  not  liable  for  the  costs  in- 
curred by  a  cross-action  against  plaintiff. 
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APPEAL  PROM  GRAVES  CIRCUIT  COURT. 

Jaauary  16,  1873. 

Opinion  by  Judge  Lindsay  : 

Lucien  Anderson  covenanted  by  the  bond  executed  January  7, 
1867,  that  the  president  and  directors  of  the  Bank  of  Tennessee 
should  pay  to  Qanton  &  McFadden,  the  defendants  to  the  action, 
and  to  the  officers  of  the  court  all  costs  that  might  accrue  to  them 
in  that  action,  either  in  the  Graves  Circuit  Court  or  any  other  court 
to  which  it  might  be  carried. 

That  action  was  never  carried  to  any  other  court,  and  the  Bank 
of  Tennessee  recovered  judgment  in  the  Graves  Circuit  Court.  The 
appeal  that  was  brought  to  this  court  was  from  the  judgments  in 
favor  of  Norton,  Hall  &  Morse  on  cross-actions  brought  by  them 
against  the  bank.  Anderson  did  not  undertake  to  secure  the  pay- 
ment of  the  costs  incurred  in  these  suits  either  in  the  Graves  Cir- 
cuit Court  or  in  this  court.  Hence  the  rule  against  him  must  be 
discharged,  at  the  costs  of  Norton,  Hall  &  Morse. 

,  for  appellant 

,  for  appellee. 


J.  H.  Curd  v.  R.  F.  Mix,  Adm'r  of  E.  H.  Curd. 

Executors  and  Administrator*— Action  Between  Administrators. 

A  suit  can  not  be  maintained  by  an  administrator  de  bonis  non 
against  a  former  administrator  of  the  same  estate  for  failing  to  dis- 
charge the  obligations  of  his  bond. 

Executors  and  Administrators— Action  for  Waste. 

The  right  of  action  in  a  suit  for  waste  is  in  the  distributees,  and 
not  in  the  administrator  de  bonis  non. 

Executors  and  Administrators — Liability  for  Uncollected  Claim. 

Before  an  administrator  de  bonis  non  is  chargeable  with  an  un- 
collected claim  of  the  estate  for  failure  to  collect  it,  it  should  ap- 
pear not  only  that  the  party  owing  the  debt  Is  solyent*  but  that  a 
fee  bill  could  have  been  levied  upon  the  property  of  the  debtor. 

Executors  and  Administrators — Surcharging  Settlements. 

Previous  settlements  are  prima  facie  evidence  of  the  correctness 
of  the  various  vouchers  filed  therein,  and  before  they  will  be  re- 
jected by  the  court,  if  there  are  any  affidavits  other  than  the  claim- 
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ants  as  to  the  Justness  of  the  act  and  a  receipt  therefor,  it  should 
be  made  to  appear  by  the  parties  surcharging  the  settlement,  that  the 
credit  was  Improperly  allowed  for  the  reason  that  It  was  not  owing, 
or  that  the  administrator  had  a  valid  defense  thereto. 

Executors  and  Administrators— Claims  Against  Estates. 

Where  claims  against  an  estate  are  authenticated  by  sworn  state- 
ments of  witnesses  and  claimants,  they  ought  not  to  be  rejected, 
especially  after  they  have  been  allowed  In  a  coimty  court 

Executors  and  Administrators— Ciaims  Against  Estate. 

Where  claims  against  an  administrator  are  sustained  by  affida- 
vits of  witnesses  as  to  their  correctness,  and  presented  by  the  claim- 
ants, and  allowed  the  administrator  in  settlement  by  the  county 
commissioner,  they  will  not  after  six  or  seven  years  be  rejected 
for  want  of  proof,  unless  their  validity  Is  successfully  assailed  and 
a  state  of  case  presented  showing  that  the  administrator  ought  to 
have  paid  them. 

Executors  and  Administrators — Liability  of  Executor  for  Fee  Bill. 

An  administrator  ought  not  to  be  charged  with  a  fee  bill  which 
he  failed  to  return  to  the  clerk's  office.  If  he  oan  show  that  the 
parties  owing  It  were  insolvent 

Executors  and  Administrators — Judgment  Against 

A  Joint  Judgment  In  favor  of  an  administrator  de  bonis  non  and 
the  distributees,  against  the  administrators,  where  the  administrator 
de  bonis  non  was  not  a  party  to  the  action  and  was  not  entitled  to 
Judgment,  Is  erroneous. 

Executors  and  Administrators^Liability  for  Fee  Bills. 

An  administrator  should  not  be  charged  with  fee  bills,  unless  It 
appears  that  they  were  collected,  or  that  the  parties  were  solvent, 
lived  In  the  county,  and  they  should  have  been  levied  and  made 
as  provided  by  law  after  they  came  Into  the  hands  of  the  admin- 
istrator. 

Executors  and  Adminlstrators^Llabillty  for  Fee  Bills. 

Where  fee  bills  have  not  been  returned  by  the  administrator,  he 
should  be  allowed  to  show  that  the  parties  liable  thereon  were  In- 
solvent. 

Executors  and  Administrators — Liability  for  Fee  Bills. 

Fee  bills  returned  to  office  by  administrator  should  be  treated  as 
accounts  unadmlnlstered,  and  passed  to  the  administrator  de  bonis 
non,  and  the  admlniistrator  should  not  be  charged  with  them,  unless  It 
is  shown  that  while  they  were  In  his  hands  they  could  have  been 
collected,  and  that  their  return  to  the  office  has  resulted  In  a  loss 
to  the  estate  by  reason  of  Insolvency  of  the  parties. 


334  Kentucky  Opinions. 

Opinion  of  the  Court. 

Executors  and  Admlnittratort— Claims  Against  Estate. 

Where  there  are  written  evidences  of  debt  on  tlie  part  of  tlie  de- 
cedent, and  they  are  filed  as  vouchers  and  have  been  credited,  and 
a  county  court  settlement,  with  the  receipt  of  the  claimant,  they 
should  be  allowed. 


Court  Commissloners^Report. 

Manner  of  making  report  of  claims  against  estate  stated. 

Executors  and  Administrators— Settiement  Between  Administrators. 

Where  administrators  desire  a  settlement  of  accounts  as  between 
each  other,  such  requirement  must  be  inserted  in  the  order  of  re- 
versal, or  they  must  file  a  cross-pleading  for  that  purpose. 

Executors  and  Administrators^Fee  Bills— Collection. 

An  administrator  may  be  called  upon  to  show  whether  he  has  col- 
lected any  of  the  fee  bills  returned  to  the  county  court,  as  he  is 
entitled  to  all  the  assets  not  administered. 

Executors  and  Administrators— Settlement  Between  Acftnlnistrators. 

A  settlement  between  two  administrators  in  regard  to  their  ac- 
counts should  not  be  allowed  to  delay  the  prosecution  of  a  suit  by 
the  distributees. 

Executors  and  Administrators— Suit  by  Distributees. 

In  a  suit  >by  distributees  against  administrators  to  recover  money 
in  their  hands  for  which  they  had  fttiled  to  account,  it  is  proper  to 
make  the  administrators  liable  for  any  assets  not  reported  by  them 
and  for  which  they  failed  to  account. 

APPEAL  PROM  CALLOWAT  CIRCUIT  COURT. 

January  16,  1873. 

Opinion  by  Judge  Pryor: 

The  administrator  de  bonis  non  of  E.  H.  Curd  was  only  inter-  ■ 
ested  in  the  assets  of  the  decedent  unadministeredy  and  the  action 
was  properly  instituted  by  the  distributees  against  the  former  admin- 
istrator of  the  intestate  to  recover  of  them  the  moneys  in  their 
hands,  for  which  they  had  failed  to  account,  and  also  for  the  alleged 
failure  of  their  part  to  administer  the  estate  as  required  by  the 
terms  and  stipulations  of  their  bond. 

No  suit  can  be  maintained  by  an  administrator  de  bonis  non 
against  a  former  administrator  of  the  same  estate  for  failing  to  dis- 
charge the  obligations  of  his  bond,  and  in  a  suit  for  waste,  the  right 
of  action  is  in  the  distributees  and  not  the  administrator  de  bonis 


J.  H,  Curd  v.  R.  F.  Mix,  Adm'r  of  E.  H.  Curd.  335 

Opinion  of  the  Court. 

non.  Felts  v.  Brown,  7  J.  J.  Marshall  147 ;  Graves  v.  Downey,  3 
Monroe  355 ;  Carroll  v.  Connet,  2  J.  J.  Marshall  205. 

If  this  suit  is  to  be  regarded  as  an  action  for  waste  and  not  upon 
the  bond,  no  joint  liability  can  exist  when  it  appears  that  the  wrong 
is  attributable  to  the  acts  only  of  one  of  the  administrators. 

A  joint  bond  was  executed  by  the  appellants,  and  although  the 
sureties  in  this  bond  are  not  declared  against,  still  we  are  satisfied 
after  a  careful  reading  of  the  petition  that  the  bond  is  the  founda- 
tion of  the  action.  Its  execution  is  not  only  alleged,  but  the  stipu- 
lations therein  contained,  that  the  appellants  as  administrators  would 
make  a  true  and  correct  inventory  of  the  personal  estate  of  the  de- 
cedent, and  account  for  all  the  assets  that  might  come  to  their  hands. 
The  bond  is  then  made  part  of  the  petition  and  various  breaches 
assigned  for  failing  to  account  for  moneys  collected,  to  pay  over 
the  same,  or  to  faithfully  administer  the  estate. 

The  settlements  made  by  the  appellants  in  the  county  court  are 
attacked,  and  various  items  of  credits  alleged  to  have  been  improp- 
erly allowed  the  administrators. 

The  intestate  at  the  time  of  his  death  left  his  estate  in  such  a  con- 
dition as  necessarily  rendered  a  settlement  of  it  troublesome,  and  at- 
tended with  more  than  ordinary  delay.  He  had  been  clerk  of  the 
court  in  Calloway  County  for  many  years;  was  a  partner  in  the 
firm  of  Shelby  &  Curd,  and  of  Shelby,  Curd  &  Company,  two  mer- 
cantile establishments  doing  considerable  business;  also  a  partner- 
ship in  farming  with  one  McDevitt.  His  business  was  complicated 
and  it  must  of  necessity  have  required  some  considerable  length  of 
time  before  the  administrators  could  ascertain  and  report  the  true 
condition  of  the  estate. 

The  decedent  died  in  1849  and  these  administrators  qualified  in 
the  same  year  and  were  removed  as  such  in  the  year  1853,  which 
year  they  made  a  settlement  of  their  acts  as  administrators  in  the 
Calloway  County  Court.  In  the  year  1859  the  present  suit  was  in- 
stituted, six  years  after  these  settlements  were  made,  and  the  case 
referred  to  the  commissioner  to  audit  and  settle  the  accounts  of  the 
appellants.  Upoa  the  settlements  made  in  the  county  court  these 
appellants  retain  many  of  the  fee  bills,  belonging  to  the  estate  with 
the  settlement,  and  state  that  they  were  so  retained  because  they 
were  insolvent,  or  not  collectible  by  law. 

The  administrator  de  bonis  non  was  then  entitled  to  the  fee  bill 
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and  all  other  claims  for  assets  due  or  belonging  to  the  estate  unad- 
ministered,  and  if  they  were  solvent  and  placed  in  his  hands,  should 
have  proceeded  to  have  collected  them.  Whether  the  administrator 
de  bonis  non  received  them  or  not  does  not  appear  from  the  record, 
but  whether  he  did  or  not,  in  the  administration  and  settlement  of 
so  many  small  items,  with  the  difficulty  always  attending  the  col- 
lection of  such  claims,  there  should  be  discretion  allowed  a  personal 
representative  with  reference  to  his  action  in  regard  to  them. 

By  placing  them  in  the  hands  of  an  officer  for  collection  he  may 
but  add  cost  against  the  estate,  and  before  he  is  chargeable  with 
such  a  claim,  or  a  failure  to  collect  under  the  circumstances  of  this 
case,  it  should  appear  not  only  that  the  party  owing  it  was  solvent, 
but  that  the  fee  bill  could  have  been  levied  upon  the  property  of 
the  debtor.  If  it  was  out  of  date  the  administrator  should  have 
returned  it,  for  at  least  he  would  have  created  no  liability  in  doing 
so.  Many  of  these  fee  bills  were  in  such  a  condition  as  that  no  levy 
could  have  been  made  upon  the  property  of  those  against  whom  they 
were  issued  by  reason  of  lapse  of  time,  and  therefore  should  not 
have  been  charged  against  the  administrators. 

The  settlement  made  by  the  administrators  was  shortly  after  the 
adoption  of  the  revised  statute,  and  the  acts  of  the  administrators 
in  administering  the  estate  and  for  which  they  are  sought  to  be 
made  responsible,  were  all,  or  nearly  all,  prior  to  July,  1852.  These 
settlements  are  prima  facie  evidence  of  the  correctness  of  the  various 
vouchers  filed  in  these  settlements,  and  before  they  are  rejected  by 
the  court,  where  there  is  any  affidavit  other  than  the  claimants  as 
to  the  justness  of  the  account  and  a  receipt  therefor,  it  should  be 
made  to  appear  by  the  party  surcharging  the  settlement  that  the 
credit  was  improperly  allowed  for  the  reason  that  it  was  not  owing, 
or  that  the  administrator  had  some  valid  defense  to  it.  Voucher 
67,  rejected  by  the  commissioner  in  this  case  as  an  account  of 
John  Curd,  is  sufficiently  proven.  This  account  is  for  $168.43,  and 
the  appellants  are  now  charged  with  the  amount  of  the  account  and 
interest,  making  the  whole  amount  $349.  It  was  allowed  in  the 
county  court  and  is  proven  by  the  oath  of  one  of  the  administra- 
tors as  well  as  John  Curd  and  receipted  by  him. 

Voucher  110  should  have  been  allowed  as  a  credit.  It  had  been 
credited  to  the  administrators  in  the  settlement  and  seems  to  have 
been  money  expended  by  them  in  the  building  of  new  ferry  boats 
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after  the  death  of  Curd.  The  affidavit,  however,  of  the  administra- 
tor should  be  appended  to  it  Voucher  82  should  have  been  allowed 
as  it  was  paid  by  the  administrators  and  receipted  by  the  creditor, 
and  was  for  work  done  by  them  as  carpenters  for  E.  Curd. 

Voucher  37  should  have  been  credited  by  the  commissioners,  as  it 
was  paid  for  the  estate  and  proven  by  the  oath  of  two  parties.  This 
should  be  credited  by  the  fee  bills  against  the  parties. 

Voucher  50  should  have  been  allowed.  It  is  proven  by  the  oath 
of  Ellison  and  that  of  a  claimant  and  receipt. 

Voucher  14  should  have  been  allowed.  It  was  proven  by  the  affi- 
davit of  one  witness  and  the  claimant  and  receipted.  The  items 
alluded  to  and  rejected  by  the  commissioners  were  all  included  in 
the  county  court  settlement  and  the  accounts  of  the  administrators 
credited  by  them.  Some  of  them  were  for  work  and  labor  done  for 
the  decedent  and  for  articles  produced,  sold  and  delivered  him.  They 
are  all  authenticated  by  the  sworn  statements  of  witnesses  and  claim- 
ants, and  ought  not  to  have  been  rejected,  particularly  after  they 
had  been  allowed  by  the  county  court  settlement.  Many  other 
items  rejected  are  proven  in  the  same  way  and  should  not  have 
been  charged  to  the  appellants.  This  does  not  preclude  the  appel- 
lees, however,  from  showing  that  the  accounts  and  claims  were  im- 
properly paid,  as  that  the  administrators  knew  that  they  were  un- 
just, or  that  they  had  set-offs  against  them  which  they  failed  to 
use  or  apply  as  a  payment,  but  where  claims  are  paid  by  administra- 
tors prior  to  1852,  based  upon  the  affidavits  of  the  claimant  and 
others  as  to  their  correctness  and  receipted  by  the  claimants  and 
allowed  the  administrators  in  a  settlement  by  the  county  commis- 
sioners, it  will  not  do  after  the  lapse  of  six  or  seven  years  to  reject 
the  claims  for  the  want  of  proof  unless  their  validity  is  success- 
fully assailed  and  a  state  of  case  presented  showing  that  the  admin- 
istrator ought  not  to  have  paid  them.  Nor  ought  the  administra- 
tor be  charged  with  fee  bills  that  they  failed  to  return  to  the  clerk's 
office  if  they  can  show  that  the  parties  owning  them  were  insolvent, 
with  an  absence  of  proof  that  they  were  ever  collected.  The  final 
judgment  in  this  case  is  also  erroneous.  Mix  was  not  properly  a 
party  to  the  action.  Duncan,  the  former  administrator  de  bonis 
non,  was  not  made  a  defendant  and  never  answered,  and  the  order 
substituting  Mix,  the  present  administrator,  as  a  defendant  as  plain- 
tiff, and  the  adoption  of  Duncan's  answer  by  him  was  erroneous, 
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as  Duncan  had  never  filed  an  answer  and  seenis  not  to  have  been 
a  party  plaintiflf  or  defendant.  The  judgment  is  a  joint  judgment 
in  favor  of  Mix  as  administrator  de  bonis  non  and  the  distributees 
against  the  administrators  when  Mix  was  not  seekipg  any  judgment, 
and  entitled  to  none. 

This  case  should  go  back  to  the  commissioner  for  settlement  with- 
out reference  to  the  settlement  heretofore  made  by  him.  He  should 
allow  all  claims  or  demands  sustained  by  affidavits  of  the  claimants 
and  a  single  witness  as  to  their  justice  that  have  been  allowed  by 
the  county  court  unless  it  is  shown  that  they  were  not  valid,  or  that 
the  administrators  had  set-offs  and  failed  to  apply  them.  No  such 
affidavit  or  authentication  should  be  required,  as  it  is  made  unneces- 
sary by  the  existing  law.  The  administrators  should  not  be  charged 
with  fee  bills  unless  it  appears  they  were  collected  or  that  the  parties 
were  solvent,  lived  in  the  county  and  that  they  could  have  been 
levied  and  made  as  provided  by  law  after  they  came  to  the  hands  of 
the  administrator,  as  they  had  been  allowed  by  the  county  court, 
and  this  was  prima  facie  evidence  that  he  acted  right  in  refusing 
them. 

Where  fee  bills  have  not  been  returned  by  the  administrators  they 
should  be  allowed  to  show  that  the  parties  were  insolvent.  As  to 
the  fee  bills  returned  to  the  office,  we  are  inclined  to  the  opinion 
that  they  were  accounts  unadministered  and  passed  to  the  admin- 
istrator de  bonis  non,  and  the  administrator  should  not  be  charged 
with  any  of  them  unless  it  is  shown  that  whilst  these  fees  were 
in  their  hands  they  could  have  been  collected  and  the  return  of 
them  to  the  office  has  caused  a  loss  to  the  estate  by  reason  of  the 
insolvency  of  the  parties.  Where  there  are  written  evidences  of 
debt  on  the  part  of  the  decedent  and  they  are  filed  as  vouchers  and 
have  been  credited  in  the  county  court  settlement,  with  the  receipt  of 
the  claimant,  they  should  be  allowed. 

The  firm  of  Shelby  &  Curd  seems  to  have  been  conducted  by 
Shelby  and  there  was  no  laches  on  the  part  of  the  administrator  in 
failing  to  sue  or  settle  with  Shelby  until  the  year  1850.  This  was 
about  a  year  after  the  administration,  and  as  the  decedent  Curd 
seems  to  have  entrusted  him  with  the  entire  business  during  the 
existence  of  the  partnership,  his  administrators  should  not  be  held 
responsible,  when  they  in  fact  proceeded  by  suit  against  him  within 
a  year  after  the  death  of  their  intestate.    When  the  case  is  again 
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before  the  commissioner  in  making  out  his  report,  he  should  annex 
with  each  item  or  voucher  attached  the  proof  of  each  party,  viz. : 
the  evidence  upon  which  it  was  paid  and  the  evidence  against  it,  or 
where  it  is  excluded  for  want  of  proof  the  authentication  should  ac- 
company the  voucher  so  that  the  court  can  see  from  the  report 
itself,  first,  the  voucher ;  second,  the  proof  to  sustain  it,  and  third, 
the  proof  against  it,  or  the  reason  for  excluding  the  voucher. 

If  the  administrators  desire  a  settlement  of  the  accounts  as  be- 
tween each  other,  they  must  have  it  inserted  in  the  order  of  reversal, 
or  file  a  cross-pleading  for  that  purpose.  The  administrator  can  be 
called  upon  to  show  whether  or  not  he  has  collected  any  of  the  fee 
bills  returned  to  the  county  '•ourt,  as  he  was  entitled  to  all  the  as- 
sets unadministered.  The  settlement  between  the  two  administra- 
tors in  regard  to  their  accounts  should  not  delay  the  prosecution  of 
the  suit  by  the  distributees.  It  is  also  proper  in  this  proceeding 
to  make  the  administrators  liable  for  any  assets  never  reported  by 
them  and  for  which  they  have  failed  to  account 

The  settlement,  however,  must  be  made  de  novo.  The  judgment 
is  reversed  and  catise  remanded  for  further  proceedings  consistent 
with  this  opinion. 

The  appellants  should  be  permitted  to  introduce  additional  proof 
in  regard  to  their  claims  and  inasmuch  as  they  are  in  default  and 
obtain  this  relief  they  should  pay  one-half  the  costs  in  this  court 

Although  there  is  no  evidence  of  any  improper  conduct  on  the 
part  of  the  commissioner  in  this  case,  as  the  errors  might  well 
have  been  committed  by  either  commissioner  or  judge,  and  were  in 
fact  sanctioned  by  the  court,  still,  if  parties  desire  they  should  have 
a  commissioner  in  no  wise  interested  or  related  to  the  parties. 

Brown,  Bush,  Alexander,  for  appellant. 

Williams,  Stubblefield,  Beckham,  for  appellee. 
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Ordinarily  courts  will  not  hear  oral  evidence  as  to  what  parties 
understood  to  be  the  meaning  of  a  written  contract,  but  will  look 
alone  to  the  language  used  to  ascertain  the  meaning. 
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Contract* — Construction — Meaning  of  Words. 

Wliere  it  Is  cleaxly  and  unmistakably  shown  that  both  parties 
to  a  contract  attached  to  a  word  or  expression  used  a  meaning  dif- 
ferent from  that  ordinarily  applied  to  it,  and  that  to  refuse  to  allow 
such  understanding  to  control  would  be  to  enforce  a  contract  which 
they  did  not  intend  to  make,  oral  evidence  is  admissible  to  show  what 
the  understanding  of  the  parties  was  as  to  the  contract. 

APPEAL  FROM  MADISON  CIRCUIT  COURT. 

January  17,  1873. 

Opinion  by  Judge  Lindsay  : 

Appellees'  first  instruction  is  irreconcilable  with  the  only  instruc- 
tion given  at  appellant's  instance,  and  is  erroneous  and  misleading. 
The  writing  must  be  regarded  as  containing  the  contract  actually 
made  and  finally  consummated  by  the  parties. 

The  contract  as  therein  expressed  must  be  taken  as  the  true  one, 
notwithstanding  any  other  different  agreement  or  understanding  be- 
tween the  parties  before  the  paper  was  signed.  There  is  no  suffi- 
cient allegation  of  mistake  or  fraud  in  reducing  the  contract  to  writ- 
ing, and  it  must  be  enforced  as  written. 

Appellees'  second  instruction  is  also  liable  to  objection.  Ordinari- 
ly courts  will  not  hear  oral  evidence  as  to  what  the  parties  under- 
stood to  be  the  meaning  of  their  written  contract,  but  will  look 
alone  to  the  language  used,  to  ascertain  that  meaning. 

If  it  can  be  clearly  and  unmistakably  shown  that  both  parties 
attached  to  a  word  or  expression  used  a  meaning  different  from 
that  ordinarily  and  generally  applied  to  it,  and  that  to  refuse  to  al- 
low their  understanding  to  control  would  be  to  enforce  between 
thetn  a  contract  they  neither  intended  to  make  nor  supposed  they 
had  made.  The  general  rule  heretofore  stated  may  be  relaxed. 
But  in  this  case,  as  the  application  of  this  exceptional  rule  of  prac- 
tice will  essentially  change  the  legal  effect  of  the  contract  of  leasing 
as  written,  this  second  instruction  should  have  been  so  framed 
as  not  to  have  withdrawn  from  the  consideration  of  the  jury  the 
testimony  conducing  to  prove  that,  although  Marshall  may  not  have 
regarded  Benge  as  liable  to  pay  rent  accruing  thereafter  in  case 
the  hotel  building  should  be  destroyed  by  fire,  he  nevertheless 
expected  and  intended  that  he  should  be  bound  to  him  in  the  same 
manner  and  to  the  same  extent  that  he  was  bound  to  his  lessor. 
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We  are  of  oprnion  that  the  second  instruction  is  calculated  to  have 
this  effect. 

The  numerous  instructions  asked  for  by  appellant  and  refused  by 
the  court  ought  not  to  have  been  given.  His  first  instruction,  which 
was  given,  correctly  states  the  law  of  his  case. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial  consistent  with  the  principles  herein  set 
out 

Bumam,  Chenault,  for  appellant 

Breck,  Turner,  Smith,  for  appellees. 


S.  S.  Watkins,  etc.,  v.  Wm.  Summers  &  Co. 

Judgment — Description  of  Land. 

V^ere  a  petition  and  a  Judgment  described  land  as  the  land  on 
"TeUow  Bank  Islandr  the  description  Ib  too  indefinite  and  uncer- 
tain to  enable  the  commisisioner  to  execute  a  judgment  without 
danger  of  Injustice  to  the  owners  and  probable  sacrifice  of  their 
rights. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

January  17,  1873. 
Opinion  by  Judge  Hardin  : 

We  see  no  objection  to  the  personal  judgment  against  Watkins ; 
but  the  description  g^ven  in  the  petition  as  well  as  the  judgment  of 
the  interest  adjudged  sold  to  her,  in  the  land  on  "Yellow  Bank 
Island"  is,  according  to  previous  decisions  of  this  court,  too  indefi- 
nite and  uncertain  to  enable  the  commissioner  to  execute  the  judg- 
ment without  g^eat  danger  of  injustice  to  the  owners  of  the  prop- 
erty and  probable  sacrifice  of  their  rights.  The  petition  and  judg- 
ment should  have  described  the  property  and  interests  to  be  sold  with 
reasonable  certainty  and  the  judgment  should  have  directed  a  sale 
of  all  or  so  much  as  was  necessary  only  to  pay  the  debt  and  costs. 

Wherefore,  the  judgment  being  inconsistent  with  this  opinion,  so 
far  as  it  directs  a  sale  of  the  land,  it  is,  to  that  extent  only,  reversed 


342  Kentucky  Opinions. 

Opinion  of  the  Court. 

and  the  cause  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion. 
The  personal  judgment  is  not  disturbed. 

Ray,  Walker,  for  appellants. 

Owen,  for  appellees. 


Wm.  Piatt  &  Wm.  Watts  v.  John  Piatt's  Adm'r. 


Executors  and  Administrators— Assignee  of  Claim. 

The  estate  of  an  assignee  of  a  claim  can  not  be  held  to  lose  the 
benefit  of  the  assignment  merely  because  the  personal  representa- 
tive failed  to  become  a  party  to  the  suit  In  which  the  assignor  was 
prosecuted,  and  which  he  might  well  belleye  would  secure  the 
rights  of  the  estate. 

APPEAL  from  BOONE  CIRCUIT  COURT. 

January  17,  1873. 

Opinion  by  Judge  Peters: 

By  a  transfer  in  writing  dated  April  18,  1861,  Jacob  Piatt  and  his 
wife,  for  the  expressed  consideration  of  $900,  assigned  to  John 
Piatt  all  their  interest  in  a  judgment  which  then  had  been  recov- 
ered against  David  Piatt,  executor  of  Robert  Piatt,  deceased,  and 
all  their  interest  in  the  estate  of  said  testator. 

After  that  judgment  was  rendered,  and  said  assignment  was  made, 
said  judgment  was  reversed,  and  upon  entering  the  mandate  of  the 
court,  it  seems  that  Jacob  Piatt  prosecuted  the  claim  against  the  ex- 
ecutor, which  finally  resulted  in  a  judgment  for  a  much  smaller 
amount  than  was  the  first  judgment;  but  there  is  neither  allega- 
tion nor  evidence  that  the  contract  for  his  assignment  was  ever  re- 
scinded, or  that  John  Piatt  or  his  representative  had  abandoned  their 
claim  to  it  Cauby  proves  he  was  present  when  the  contract  was 
made ;  that  the  consideration  named  in  the  writing  was  actually  paid 
in  his  presence,  partly  in  money  and  partly  in  a  debt  which  Jacob 
owed  John  Piatt. 

It  does  not  appear  that  Jacob  was  indebted  to  appellants  when 
he  assigned  the  claim  to  John  Piatt  and  we  can  not  conclude  that 
the  estate  of  the  assignee  should  lose  the  benefit  of  the  assignment 
merely  because  the  personal  representative  failed  to  become  a  party 
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to  the  suit  which  his  assignor  was  prosecuting,  and  which  he  might 
well  believe  would  secure  his  right. 
Judgment  affirmed.    Judge  Pryor  not  sitting. 

Drone,  for  appellants. 

Rodman,  for  appellee. 


W.  O.  Crenshaw  v.  W.  B.  Keen's  Adm'r. 

Parties — Partners. 

One  who  alleges  that  he  is  a  partner  of  a  defendant,  and  exhibits 
the  articles  of  partnership,  shows  sufficient  interest  in  the  result 
of  the  litigation,  as  to  entitle  him  to  'be  made  a  party  to  the  action. 

APPEAL  FROM  SCOTT  CIRCUIT  COURT. 
January  17,  1873. 

Opinion  by  Judge  Pryor: 

In  the  amended  petition  filed  by  Keen's  administrator  against 
Ashurst  and  Brother  it  is  alleged  that  the  mortgage  includes  all 
the  improvements,  buildings,  etc.,  upon  the  factory  lot  and  all  the 
machinery  and  apparatus  thereon  the  7th  of  February,  1871. 

The  judgment  foreclosing  the  mortgages  is  to  sell  the  whole  of 
this  property,  or  so  much  as  will  pay  the  debts. 

Crenshaw  alleges  that  he  became  a  partner  in  the  firm  of  Adent 
&  Bro.  in  the  year  1867  and  paid  into  the  partnership  to  be  in- 
vested in  the  enterprise  ten  thousand  dollars  or  upwards.  The 
money  was  used  as  alleged  for  the  purposes  of  the  partnership  and 
a  large  portion  of  the  machinery  now  sought  to  be  sold  by  the 
judgment  of  the  appellees,  was  purchased  and  placed  in  the  mill 
whilst  he  was  a  partner ;  that  the  greater  portoin  of  his  money  is  still 
due  him.  He  exhibits  the  articles  of  partnership,  and  we  think 
manifests  such  an  interest  in  the  result  of  the  litigation  as  to  re- 
quire the  court  to  make  him  a  party  so  that  he  can  assert  his  claim 
in  the  present  equitable  action,  by  the  creditors  of  the  other  part- 
ners to  subject  it  to  the  payment  of  their  debts.  The  only  cause 
of  complaint  Crenshaw  has  is  in  the  refusal  of  the  court  to  make 
him  a  party.  The  remaining  errors  assigned,  if  they  exist,  are  not 
compUdnod  of  by  the  parties  affected  by  them.     It  being  error, 
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however,  to  refuse  the  appellant  the  right  to  be  heard  in  the  pres- 
ent action. 

The  judgment  must  be  reversed  and  cause  remanded  so  as  to 
permit  him  to  be  made  a  party  to  the  action  and  for  further  pro- 
ceedings consistent  herewith. 


Polk,  for  appellant. 
Robinson,  for  appellee. 


Thos.  S.  Ellis  v.  Trustees  of  Richmond. 

Municipal  Corporations — Retcistion  of  Order  Opening  Street. 

Where  town,  trustees  have  appropriated  property  In  the  opening 
of  a  street,  and  have  litigated  the  question  of  damages,  the  trustees 
have  no  power  to  rescind  the  order  opening  the  street  to  the  in- 
Jury  of  the  property  owner. 

Municipal  Corporations — Opening  Street — Right  of  Action  for  Damages. 
A  judgment  or  order  in  an  action  for  mandamus,  "that  the  mo- 
tion for  a  mandamus  as  prayed  Is  overruled,"  Is  not  such  a  judgment 
as  will  har  the  right  of  action  to  collect  damages  assessed  in  open- 
ing a  street 

Municipal  Corporations — Opening  Street — Right  of  Action  for  Damages. 

The  fact  that  plaintiff  was  a  trustee  of  the  town  where  an  order 

to  open  the  street  was  made,  does  not  affect  his  right  to  payment  of 

damages  sustained  hy  opening  the  street,  or  give  the  trustees  the 

right  to  take  his  land  without  compensation. 

Municipal  Corporations — Requirement  of  Tax  Levy  to  Pay  Claim. 

Where  In  an  action  against  a  town  for  damages  sustiUned  by  the 
opening  of  a  street,  the  answer  of  the  town  dlscloelng  that  It  has 
no  property  out  of  which  the  damages  can  be  made,  and  that  its 
treasury  Is  empty,  the  court  should  require  the  trustees  at  their 
next  annual  assessment  to  levy  a  tax  sufficient  to  pay  the  claim. 

APPEAL  FROM  MADISON  CIRCUIT  COURT. 

January  17,  1873. 

Opinion  by  Judge  Pryor: 

The  trustees  were  vested  with  the  power  to  open  new  streets  by 
the  act  approved"  January  18,  1868.  They  did  open  the  street  upon 
appellant's  land,  as  appears  from  the  record  of  their  own  proceed- 
ings, and  the  appellant  at  the  time  being  himself  a  member  of  the 
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board  of  trustees,  agreed  to  postpone  his  right  to  any  payment  for 
damages  sustained  until  the  next  succeeding  assessment  for  taxes  in 
the  town.  This  on  the  part  of  the  appellant  and  the  directors  to 
open  the  street  was  all  embraced  in  one  order.  The  street  was 
opened  and  the  damages  to  which  appellant  was  entitled  properly 
ascertained.  The  act  under  which  they  claimed  the  power  to  open 
the  street  authorized  the  county  judge  to  empanel  a  jury  to  assess 
the  damages.  This  was  done  by  the  county  judge  on  the  motion  of 
the  trustees,  and  a  verdict  was  rendered  awarding  the  appellant  $916 
in  damages.  Ellis  had  sold  various  lots  bordering  upon  this  street 
and  it  was  the  only  mode  of  ingress  and  egress  to  and  from  the 
property.  These  lots  were  occupied  and  in  the  possession  of  his 
vendees.  The  trustees  had  no  power  to  rescind  the  order  opening  this 
street  so  as  to  affect  appellant  after  they  had  appropriated  his  prop- 
erty, and  placed  him  in  a  condition  where  he  must  necessarily  be 
subjected  to  great  loss,  in  the  event  this  right  is  conceded  to  the 
trustees.  They  had  not  only  litigated  the  right  of  appellant  to  dan»- 
ages,  but  had,  in  fact,  taken  hi«  property.  He  had  the  right  to  post- 
pone the  time  of  pa3rment  for  these  damages  as  long  as  he  saw 
proper  by  the  consent  of  those  contracting  with  him.  The  town  was 
not  bound  by  this  agreement  not  to  demand  the  money  prior  to  the 
opening  of  the  street,  and  there  is  no  rule  of  law  or  equity  that 
authorizes  such  an  entire  disregard  of  the  rights  of  a  party  as 
shown  in  this  case  towards  the  appellant  by  the  trustees.  If  the  dam- 
ages were  excessive,  the  same  law  authorizing  them  to  open  the 
street  gave  them  the  right  of  appeal  to  the  circuit  court,  and  having 
failed  to  do  so,  they  must  pay  the  appellant  the  damages  he  is  en- 
titled to,  unless  he  is  barred  of  his  right  to  recover  by  reason  of  the 
dismissal  of  a  foraier  petition  filed  by  him,  to  enforce  this  claim 
against  the  same  parties.  There  is  no  pretense  on  the  part  of  the 
trustee  that  these  damages  have  ever  been  paid  by  them,  or  any  of 
the  city  authorities;  and  the  only  defense  made  is  that  they  had 
the  power  to  rescind  the  order  opening  the  street,  and  thereby  avoid 
the  verdict  in  favor  of  appellant  for  damages.  The  present  peti- 
tion not  only  alleges,  but  the  order  opening  the  street  and  by  which 
Ellis  agreed  to  indulge  the  town  for  the  payment  of  his  claim 
shows,  that  this  money  was  to  be  collected  out  of  the  assessment  for 
the  year  1869  and  it  was  not  in  the  power  of  the  appellant  to  co- 
erce it  sooner,  as  by  his  consent  of  record  he  had  given  this  in- 
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dulgence.  It  is  also  alleged  that  the  petition  in  1868  was  prema- 
turely brought,  and  that  on  this  account  the  motion  for  a  mandamus 
was  overruled  and  it  is  manifest  that  no  trial  was  had  upon  the  mer- 
its. The  judgment,  or  rather  order,  in  the  original  action  "That  the 
motion  for  a  tnandamus  as  prayed  is  overruled/'  is  not  in  our 
opinion  such  a  judgment  as  will  bar  the  right  of  appellant  to  collect 
the  amount  of  damages  assessed. 

The  attempt  to  coerce  the  money  in  1868  was  a  premature  pro- 
ceding  and  was  properly  dismissed.  The  fact  that  Ellis  was  a  trus- 
tee at  the  time  the  order  to  open  the  street  was  made,  does  not 
preclude  him  from  his  right  to  demand  pa)rment  of  the  corporation, 
or  give  to  the  trustee  the  right  to  take  from  him  his  land  without 
compensation. 

The  answer  of  the  appellees  discloses  the  fact  that  the  corporation 
has  no  property  out  of  which  the  damages  can  be  made  and  also  that 
its  treasury  is  empty.  The  court  below  therefore  should  require 
the  trustees  at  their  next  annual  assessment  as  for  taxation  to  levy 
a  tax  sufficient  to  pay  appellant's  claim,  with  interest  from-  the  date 
of  the  assessment  made  in  1869.  The  judgment  is  reversed  and 
cause  remanded  for  further  proceedings  consistent  with  this  opin- 
ion.   Duncan,  etc..  Trustee,  v.  City  of  Louisville,  8  Bush  99. 

Bwrnofm,  for  appellant. 

Turner,  Smith,  for  appellee. 


Robert  A.  O'Bryan  v.  Sarah  E  CBryan,  etc 

Executors  and  Administrators — Purchase  and  Sale  of  Land  by  Adminis- 
trator as  Commissioner. 

W>here  an  administrator  was  appointed  commissioner  to  sell  land 
of  the  estate,  and  purchased  the  land  at  the  sale,  and  afterwards 
«old  it  at  an  advance  over  the  price  paid  by  him,  he  will  be  held  to 
account  for  the  excese  of  the  price  received  over  the  price  paid 
by  him. 
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APFE2AL.  FROM  MEADB  CIRCUIT  COURT. 

January  17,  1873. 

Opinion  by  Judge  Peters:  * 

It  is  authoritatively  settled  that  if  an  executor  or  other  trustee 
at  a  sale  of  the  trust  property  buy  it,  the  beneficiary  shall  have  the 
election  to  hold  him  to  the  purchase,  or  disregard  it,  and  claim  res- 
titution of  the  thing  sold,  or  payment  of  its  full  value.  All  profits 
made  by  a  trustee,  by  the  use  of  any  trust  property,  belongs  to  the 
beneficiary.    Longesfs  Adm'r  v.  Tyler's  Ej/r,  1  Duvall  192. 

In  this  case  the  administrator  was  the  commissioner  to  make  the 
sale,  and  while  it  is  true  that  he  did  not  as  auctioneer  cry  the  sale, 
still  it  was  a  sale  conducted  by  himself ;  he  alone  could  approve  the 
bonds  which  the  purchaser  might  tender,  report  whether  it  was  made 
in  conformity  to  the  judgment,  and  the  manner  it  was  conducted. 
He  may  be  said  to  be  seller  and  buyer,  vendor  and  vendee,  positions 
inconsistent,  and  such  as  the  chancellor  can  not  recognize,  although 
the  sale  may  have  been  conducted  with  the  utmost  fairness. 

Appellant  certainly  sold  the  land  for  a  considerable  advance, 
which  is  conclusive  of  the  fact  that  he  purchased  the  property  at 
a  reduced  price,  and  besides  the  indebtedness  of  the  estate  for  which 
the  land  was  sold  amounted  to  only  $157.60,  and  it  does  not  appear 
that  it  was  necessary  to  sell  the  whole  tract  to  pay  that  sum. 

The  court  below  adjudged  correctly  in  holding  appellant  liable  for 
the  amount  he  sold  the  land  for  after  crediting  him  by  the  amount 
he  paid  for  it,  and  what  the  estate  of  his  intestate  owed  him. 

Judgment  cdHrmed. 

Fairleigh,  far  appellant. 
Kinchloe,  Lewis,  for  appellee. 


Berry's  Station  &  Raven  Creek  Tpk.  Co.  v,  L.  Redmon^  etc. 

Trial — Direction  of  Verdict. 

A  peremptory  instruction  to  find  for  defendants  in  an  action  on 
Bubscriptiona  to  a  turnpike  road,  was  held  erroneous,  wliere  there 
was  evidence  to  show  that  the  road  was  not  put  under  contract 
before  a  certain  amount  of  the  stock  was  subscribed  for,  and  that 
the  road  was  properly  located. 
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APPEAL.  FROM  HARRISON  CIRCUIT  COURT. 

January  17,  1873. 

Opinion  by  Judge  Lindsay: 

Appellees  rely  upon  these  grounds  of  defense : 

First.  That  the  road  was  not  located  on  the  nearest  and  most 
practicable  route  from  Berry's  Bridge  to  the  Lexington  and  Coving- 
ton Turnpike  road. 

Second.  That  the  road  was  put  under  contract  before  one  hun- 
dred shares  of  stock  had  been  subscribed  for. 

Third.  That  the  company  was  not  expending  and  had  not  ex- 
pended all  its  means  on  the  end  of  the  road  beginning  at  Berry's 
Bridge.  Upon  the  testimony  of  the  appellant  the  court  peremptorily 
instructed  the  jury  to  find  for  appellees. 

This  action  of  the*  court  can  only  be  sustained  upon  the  idea  that 
appellant  wholly  failed  to  make  out  its  alleged  cause  of  action. 

So  far  as  the  location  of  the  road  is  concerned,  it  is  proved  by 
the  witness,  McNees,  that  the  location  selected  by  way  of  Colemans- 
ville  "was  the  nearest,  best,  cheapest,  and  most  practicable  route." 
It  is  further  shown  that  after  the  road  was  located  appellees  were 
present  at  a  meeting  of  the  stockholders  and  voted  in  the  election  for 
directors,  and  that  one  of  them.  Lair,  superintended  the  construc- 
tion of  one  mile  of  the  road  on  the  route  now  complained  of. 

As  to  the  second  ground,  it  is  shown  that  a  portion  of  the  money 
of  the  company  was  expended  in  constructing  the  road  from  String- 
town  towards  Berry's  Bridge  at  the  suggestion  and  request  of  these 
appellees. 

The  third  ground  is  clearly  shown  to  be  untenable,  even  if  the 
contract  or  subscription  paper  is  susceptible  of  the  construction  ap- 
pellees put  upon  it.  Including  the  subscriptions  conditional  upon 
the  road  being  located  by  way  of  Colemansville  and  Moore's  farm, 
which  became  absolute  by  the  compliance  of  the  company  with  such 
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condition,  more  than  one  hundred  shares  of  stock  (exclusive  of  the 
county  subscription)  was  taken  before  the  work  was  commenced. 

In  this  appears  not  only  that  there  is  evidence  conducing  to  show 
that  the  road  has  been  properly  located,  but  that  appellees  have  rati- 
fied and  approved  the  action  of  the  company  and  that  they  were 
actively  instrumental  in  bring^g  about  the  action  upon  which  they 
now  base  their  second  ground  of  defense,  and  further  that  their 
third  ground  is  wholly  untenable ;  under  such  a  state  of  case  it  was 
manifestly  improper  for  the  court  to  take  the  case  from  the  jury. 

Instructions  as  in  case  of  a  nonsuit  can  only  be  given  when  there 
is  no  evidence  to  support  some  material  fact.  3  Monroe  366.  To 
authorize  such  an  instruction  it  must  appear,  admitting  the  testimony 
to  be  true,  and  every  inference  which  is  fairly  inferable  from  it  that 
the  plaintiff  has  still  failed  to  support  his  claim.  6  J.  J.  Marshall 
22;  7  J.  J.  Marshall  411 ;  2  B.  Monroe  129. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial 

Cleary  &  West,  for  appellants. 
J.  Q,  Ward,  for  appellees. 


Milton  Grohagan  &  Co.  v.  Head  Quarters  &  Steel  Run  Turn- 
pike R.  Co. 

Reformation  of  Inttrumenta — Vagueness  and  Uncertainty  of  Instrument. 
The  evidence  was  held  too  vague  and  uncertain,  both  as  to  the 
existence  of  mistake  of  fact  and  the  character  of  the  obligation 
intended  to  be  imposed  by  a  resolution  passed  by  stockholders  of  a 
turnpike  company,  to  authorize  the  chancellor  to  reform  the  con- 
tract, either  for  the  purpose  of  giving  it  a  certain  legal  effect  or 
of  adjudging  relief  against  it 

APFBAL  FROM  NICHOLAS  CIRCUIT  COURT. 

January  17,  1873. 

Opinion  by  Judge  Hardin  : 

In  this  action,  which  was  brought  by  Milton  Grohagan  against 
the  Head  Quarters  and  Steel  Run  Turnpike  Company,  on  the  note  of 
its  board  of  directors  to  him,  for  $538,  the  corporation  filed  an  an- 
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swer,  admitting  the  execution  of  the  note,  and  that  it  was  given  as 
expressed  on  its  face,  for  work  done  on  the  defendant's  road,  but 
alleging,  by  way  of  cross-petition  against  the  individual  stockholders 
in  said  company,  including  the  plaintiff,  in  substance,  that  it  be- 
ing ascertained  after  the  organization  of  the  company  and  the  sub- 
scription of  part  of  the  stock  which  was  necessary  to  construct  the 
contemplated  turnpike  road  of  six  and  three-quarters  miles  in  length, 
that  about  $5,000  more  than  had  been  subscribed  would  be  required 
to  enable  the  company  to  complete  the  road,  a  meeting  of  the  stock- 
holders was  called  and  held  on  the  28th  day  of  July,  1866,  '*for  the 
express  purpose  of  devising  some  means  of  making  and  completing 
said  road."  That  after  considering  and  rejecting  other  proposi-  • 
tions,  the  meeting,  by  the  vote  of  a  majority,  adopted  a  resolution 
which,  as  shown  by  the  record  kept  by  the  clerk  and  signed  by  the 
president  of  the  board,  is  as  follows :  "That  the  stockholders  au- 
thorize the  board  of  directors  to  go  ahead  and  let  out  all  the  sec- 
tions on  the  road  they  could  at  a  cost  of  not  more  than  three  thou- 
sand dollars.  ($3,000)  per  mile  and  the  company  be  respons- 
ible for  all  indebtedness  that  may  accumulate  in  completing  the  road, 
until  the  same  is  all  paid."  That  by  mistake  in  reducing  this  resolu- 
tion to  writing,  the  word  "Company'*  was  used  instead  of  the  word 
'^Stockholders,"  the  meaning  and  intention  of  those  who  voted  for 
the  resolution  being  that  the  stockholders  who  were  present  at  the 
meeting  would  "be  responsible  for  all  indebtedness  over  and  above 
the  sums  thus  subscribed  that  might  accumulate"  in  c<xnpleting  the 
road  as  aforesaid.  And  that  on  the  faith  of  that  undertaking,  con- 
tracts were  made  and  four  miles  of  the  road  finished,  and  the  residue 
was  graded ;  but  to  complete  the  road  and  pay  the  indebtedness  of 
the  company  it  was  necessary  that  the  stockholders  contribute,  and 
to  that  end  they  sought  to  have  said  mistake  corrected,  and  that  the 
court  ascertain,  adjudge  and  enforce  the  liability  of  the  individual 
stockholders  accordingly. 

Some  of  the  stockholders  answered  the  cross-petition  controvert- 
ing the  alleged  mistake  in  said  resolution  and  questioning  the  power 
of  the  court  to  reform  it;  and  others  traversed  the  material  facts 
conducing  to  bind  them  by  it  in  any  form.  The  relief  sought  against 
them  was,  moreover,  resisted  on  the  ground  that  the  legal  effect 
of  the  resolution  was  not  such  as  to  authorize  it.  On  hearing  the 
cause,  it  was  adjudged  in  substance  and  effect  that  the  stockholders 
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who  voted  for  or  acquiesced  in  said  resolution  were  bound  to  con- 
tribute in  proportion  to  their  respective  amounts  of  stock  towards 
providing  for  the  deficiency  of  stock,  and  that  said  writing  be  so 
reformed  as  to  impart  that  obligation  on  their  part;  and  the  court 
referred  the  case  to  a  commissioner  to  ascertain  and  report  on  this 
basis  the  sums  to  be  so  contributed,  and  further  adjudged  that  for 
the  amount  so  to  be  collected,  the  parties  should  be  respectively  en- 
titled to  additional  stock  in  the  corporation. 

This  appeal  is  prosecuted  for  a  reversal  of  that  judgment.  Ac- 
cording to  the  decided  weight  of  the  evidence,  it  was  the  intention 
of  a  majority  of  those  who  were  present  and  participating  in  said 
meeting,  that  the  action  taken  by  the  adoption  of  said  resolution 
should  be  essential  for  binding  those  who  participated  in  some  form, 
individually,  and  not  as  mere  members  of  the  corporation,  but  it  does 
not  appear  whether  that  intention  was  to  indemnify  the  directors 
in  proceeding  to  complete  the  road,  or  guarantee  the  payment  of 
debts  to  be  incurred  by  them,  or  to  devolve  on  the  directors  an  agency 
for  them  to  make  contracts  on  their  individual  responsibility ;  nor 
is  it  at  all  certain  from  the  evidence  that  the  supposed  mistake  in 
the  resolution,  if  there  was  any,  was  not  merely  as  to  its  legal  effect, 
as  it  was  written,  and  not  as  to  the  language  used  in  expressing  it. 

Without  considering  the  grave  and  difficult  question  as  to  the 
power  of  the  court  to  reform  a  written  instrument  on  the  ground  of 
mistake,  by  the  interpretation  of  language,  giving  it  an  obligatory 
effect,  which  it  did  not  before  possess,  a  question  on  which  this  court 
has  heretofore  been  divided  in  opinion,  we  deem  it  sufficient  to  say 
that  we  consider  the  evidence  too  vague  and  uncertain,  both  as  to 
the  existence  of  any  mistake  of  fact  and  the  character  of  obligation 
mtended  to  be  imposed  by  said  resolution,  to  authorize  the  chan- 
cellor to  reform  it,  either  for  the  purpose  of  giving  it  a  certain  legal 
effect,  or  of  adjudging  relief  against  it  (1  Story's  Equity,  Sec.  151 ; 
Worley  v.  Tuggle,  etc.,  4  Bush  168 ;  Graves  v.  Mattingly,  6  Bush 
361) ;  it  being  a  well-settled  principle  that  relief  will  not  be  granted 
on  the  ground  of  mistake  in  a  written  instrument,  unless  the  mistake 
is  plainly  and  clearly  made  out  by  satisfactory  proof. 

It  is  plain  that  said  resolution,  if  not  altered  by  the  court,  as  it 
should  not  be,  imports  no  greater  obligation  on  the  stockholders,  on 
account  of  the  cost  of  making  the  road,  than  the  law  would  have 
imposed  on  them',  as  members  of  the  corporation,  if  no  such  action 
had  been  taken. 
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It  restilts  that  the  judgment  or  the  cross-pctitioo  is  errooeoiis. 

Wherefore  it  is  feversed  and  the  same  remanded  with  directkms 
to  dismiss  the  cross-petitioa  and  allow  the  plaintiff  to  porsoe 
such  remedy  as  he  may  have  against  the  axpocatioa  and  its  prop- 
erty. 

Andrews,  Ross,  Breckenridge  &  Breciner,  jar  appelJamts. 


Kennedy,  far  appellee. 


Cmr  OF  CovixGTox  r.  Chas.  Chambers. 

Miffiieipal  Corporations— AMeMment  for  street  Improvement — Recovery 
of  Monty  Paid. 

Where  defendant  fn  a  street  assessment  proceeding,  on  the  sns- 
talnins:  of  a  denuirrer  to  his  answer,  paid  the  claim  on  consideration 
of  dismissal  of  the  action  at  plaintUTs  cost,  defendant  can  not  be 
allowed  to  reooTer  bacA  the  money  paid  by  him  after  the  Supreme 
Court  has  decided  that  the  acts  mider  whidi  the  assessment  was 
made  were  reimsnsnt  to  the  state  Constitatlon  and  y%M. 

Municipal  Corporations — Street  Assessments— Payment — Mistake. 

The  iMkyment  of  a  street  assessment  to  aT<^d  further  litigation,  can 
not  be  regarded  as  having  been  made  under  "a  clear  and  palpable 
mistafce  of  law/'  and  although  the  assessment  was  illegal  the  money 
can  not  be  said  to  hare  been  paid  without  cause  or  consideration. 

APPEAL  FHMC  KENTON  CIRCniT  COURT. 

January  18,  1873. 

Opinion  by  Judge  Lindsay: 

It  is  evident  that  Chambers  did  not  pay  the  amount  assessed 
against  him  for  the  improvement  of  Madison  street  with  Nicholscm 
pavement  under  any  mistake  of  fact. 

That  he  had  reason  to  believe  that  the  assessment  was  unccHisti- 
tutionally  made,  is  manifested  by  his  answer  to  the  suit  of  Brist(^ 

It  seems  that  so  soon  as  the  circuit  court  adjudged  his  defense  in- 
suffidenty  he  paid  the  money,  upon  the  agreement  that  Bristol  should 
dismiss  his  action  at  his  own  costs,  not  wanting  to  have  it  coerced 
out  of  him  by  judgment  and  execution. 
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The  pa)rment  was  not  made  under  duress,  but  to  escape  being 
harassed  by  litigation.  The  agreement  between  Chambers  and  Bris- 
tol was  in  a  certain  sense  a  compromise  of  a  doubtful  claim,  fully 
and  voluntarily  made. 

It  was  subsequently  decided  by  this  court  that  the  acts  under  which 
the  street  was  improved  and  the  assessments  made,  were  repugnant 
to  the  state  constitution  and  void,  and  hence  that  the  property  own- 
ers could  not  be  compelled  to  pay  them.  Chambers  by  abandoning 
his  defense  and  paying  the  money  even  before  judgment  in  the  cir- 
cuit court,  deprived  himself  of  the  right  to  claim  protection  at  the 
hands  of  the  courts,  and  ought  not  now  to  be  allowed  to  recover  back 
the  money  voluntarily  paid.  The  question  of  law  involved  in  the 
controversy  was,  to  say  the  least  of  it,  a  doubtful  one,  and  whilst 
Chambers  seems  to  have  yielded  to  the  opinion  of  the  circuit  judge 
in  sustaining  the  demurrer  to  his  answer,  he  paid  the  money  upon 
the  consideration  that  he  should  be  exonerated  from  paying  the 
costs,  then  incurred  by  the  litigation,  for  which  he  was  liable  in  case 
the  law  was  against  him. 

It  may  be  assumed  that  he  was  aware  of  the  fact  that  other  per- 
sons continued  to  resist  the  collection  of  the  assessments,  as  we 
find  him  seeking  to  recover  back  the  money  paid  so  soon  as  Howell 
and  Qendining  make  good  their  defense. 

The  payment  in  this  case  can  not  be  regarded  as  having  been  made 
under  "a  clear  and  palpdble  mistake  of  law,"  and  whilst  the  assess- 
ment was  illegal,  as  the  improvement  must  certainly  have  benefited 
his  property  to  some  extent,  the  money  was  not  paid  without  any 
cause  or  consideration  at  all. 

Under  the  circumstances  it  is  difficult  to  conclude  that  "honor 
and  good  conscience"  demand  that  it  shall  be  refunded  by  the  city. 
We  are  of  opinion  that  the  judgment  of  the  circuit  court  is  errone- 
ous. It  is  therefore  reversed  and  the  cause  remanded  for  a  new  trial 
upon  principles  consistent  with  this  opinion. 

John  P.  Harrison,  for  appellant. 
.Pryor  &  Chambers,  for  appellee. 
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P.  Taylor,  etc.,  v.  James  Bassett. 

Appeal — DIam  i  ttai. 

Where  tbere  is  no  bill  of  evidence  certified  to  tlie  Court  of  Appeals 
In  an  appeal  from  the  county  court  of  a  road  case,  the  appeal  will 
be  dlsmiseed,  since  the  case  stands  on  the  same  basis  as  appeals 
from  Judgments  of  the  circuit  court  to  the  Court  of  Appeals  from 
a  proceeding  admitting  or  rejecting  probate  of  wills. 

APPEAL  FROM  WEBSTER  CIRCUIT  COURT. 

January  18,  1873. 

Opinion  by  Judge  Peters: 

This  case  originated  in  the  county  court  and  after  appellee  had 
succeeded  in  that  court  appellants  prosecuted  an  appeal  to  the  cir- 
cuit court,  and  on  motion  of  appellee  that  court  dismissed  the  ap- 
peal, and  appellants  have  brought  the  case  to  this  court. 

In  Helm,  etc,  v.  Short,  etc,  7  Bush  623,  this  court  held  that  in 
appeals  in  road  cases  from  a  judgment  of  a  county  to  the  circuit 
court,  the  case  does  not  stand  on  the  docket,  nor  is  it  to  be  tried 
as  on  original  action,  nor  as  if  no  judgment  had  been  rendered. 
Appeals  in  such  cases  occupy  the  attitude  in  circuit  courts  that  ap- 
peals from  judgments  of  circuit  courts  admitting  to  record  or  re- 
jecting a  will,  occupy  in  the  court  of  appeals.  Both  law  and-  fact 
may  be  tried  by  the  circuit  court,  but  it  can  not  hear  and  determine 
any  fact  which  is  not  certified  from  the  county  court  And  as  there 
was  no  bill  of  evidence  certified  by  the  county  court  to  the  circuit 
court  in  this  case  the  appeal  was  properly  dismissed  by  that  court 

Wherefore  the  judgment  is  affirmed, 

M,  C,  Given,  for  appellants, 
,  for  appellee. 


John  A.  Dugan  v,  W.  W.  Robinson,  etc. 

Limitation  of  Actlona — Reservation  at  to  Persons  Under  Disability. 

Under  ch.  63,  R.  S.  1865,  limiting  the  rigrht  of  action  relating  to 

real  estate  to  15  years,  but  reserving  to  persons  under  disability 

tbiree  years  after  tlie  removal  of  disability  to  commence  action,  an 

infant  who  did  not  commence  action  witbin  three  years  from  the 

■     time  of  his  arrival  at  age  is  barred  from  maintaining  an.  action. 
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APPEAL  FROM  KENTON  CIRCUIT  COURT. 

January  18,  1873. 

Opinion  by  Judge  Peters  : 

In  January,  1850,  Abram  Powell  sold  by  executory  contract  to 
Eli  I.  Rusk  a  lot  or  parcel  of  land  situated  in  the  city  of  Coving- 
ton. In  the  spring  of  1850  Rusk  inclosed  the  land  contracted  for, 
and  in  doing  so,  as  alleged,  he  included  a  strip,  or  small  piece,  oi 
Powell's  land  within  his  inclosures. 

In  December,  1851,  Powell,  the  vendor,  was  adjudged  a  lunatic 
and  died  a  lunatic  in  1854.  Martin,  his  committee,  in  1853  con- 
veyed the  land  to  Rusk,  under  a  judgment  of  the  Kenton  Circuit 
court  authorizing  him  to  do  so. 

This  action,  in  the  nature  of  an  action  of  ejectment,  was  brought 
by  the  heirs  of  Powell  against  Dugan,  the  tenant  in  possession 
claiming  the  same,  to  recover  the  strips  of  land  which  they  assert 
Rusk  inclosed  without  right.  The  action  was  brought  on  the  25th 
of  November,  1868,  nearly  nineteen  years  after  Rusk  inclosed  it. 

On  the  trial  in  the  court  below  a  verdict  and  judgment  were 
rendered  in  favor  of  the  plaintiffs,  and  the  defendant  has  appealed 
to  this  court. 

It  is  admitted  by  counsel  for  appellant  that  the  evidence  as  to 
the  location  of  the  dividing  line  between  the  parties  is  even  'Va»- 
tradictory\'  the  only  ground,  therefore  that  can  be  relied  on  for  a 
reversal  of  the  judgment  necessarily  must  be  that  the  court  below 
erred  in  giving  the  instruction  asked  by  appellees,  and  in  refusing 
the  one  asked  by  appellant. 

For  appellees  the  court  instructed  the  jury  in  substance  that  if 
they  believed  from  the  evidence  that  the  plaintiff  named  as  such  in 
the  petition  are  the  only  children  and  heirs  of  Abram  Powell,  de- 
ceased, and  that  said  Powell  died  in  1854,  leaving  all  of  said  chil- 
dren infants  under  the  age  of  twenty-one  years,  and  that  the  land 
in  controversy,  or  any  part  of  it,  was  reserved  by  said  Powell  or  his 
trustee  in  the  deed  to  Patton,  and  was  not  conveyed  by  said  Pow- 
ell, or  his  trustee  to  E.  I.  Rusk,  they  must  find  for  the  plaintiffs  the 
land  in  controversy,  or  such  part  thereof  as  they  find  was  reserved 
and  not  conveyed. 

Appellant  asked  the  court  to  instruct  the  jury  in  effect  that  if 
they  believed  Rusk  inclosed  the  land  in  controversy  in  1850,  and  he 
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and  those  rlatmtng  anda'  him  had  been  in  possession  of  the  same 
eirer  since  claiming  it  as  their  own,  thej  must  find  ior  the  defendant, 
which  was  refused. 

In  1850,  when  Rnsk  entered  and  took  possession,  iht  limitatinn 
act  of  1796  was  in  force,  limiting  the  right  of  action  for  the  recov- 
ery of  real  estate  to  twenty  years  from  the  time  the  cause  of  action 
accrued,  provided  that  if  any  person  or  persons  entitled  to  such 
writ  or  writs  or  to  sudi  right  or  title  of  entry  as  aforesaid,  shall 
be,  or  were  under  the  age  of  twenty-one  years,  feme  covert,  nou 
compos  mentis,  imprisoned,  or  not  within  this  commonwealth  at 
the  time  such  right  or  title  accrued  or  coming  to  them,  every  such 
person  and  his  or  her  heirs  shall  and  may,  notwithstanding  the  said 
twenty  years  are  or  shall  be  expired,  bring  and  maintain  his 
action,  or  make  his  entries  within  ten  years,  afterwards  dianged 
to  du'ce,  next  after  such  disabilities  have  been  removed,  or  death  of 
the  person  so  disabled,  and  not  afterwards.  2  Statute  Law  of  Ky. 
1125. 

At  the  death  of  Powell  his  children  and  his  heirs  were  all  under 
the  disability  of  infancy,  as  the  evidence  shows,  which  occurred  in 
1854.  It  must  be  conceded  that  the  lunacy  of  the  ancestor  did  not 
stop  the  running  of  the  statute,  nor  did  the  infancy  of  his  children 
and  heirs  at  the  time  the  descent  was  cast  upon  them. 

At  that  time  the  Revised  Statutes  had  been  adopted,  but  the  pro- 
visions of  Qiapter  63,  entitled  Limitation  of  Actions  and  Suits,  2d 
VoL,  p.  123,  did  not  apply  to  suits  or  actions  already  commenced; 
nor  to  cases  in  which  the  right  of  action  had  already  accrued.  But 
by  an  amendment  of  Chapter  63  of  the  Revised  Statutes  of  May  31, 
1865,  which  took  effect  the  31st  of  May,  1866,  it  was  provided  that 
the  provisions  of  said  Chapter  63  of  the  Revised  Statutes  shall  ex- 
tend to  and  embrace  all  cases,  whether  the  right  of  action  accrued 
before  or  after  the  Revised  Statutes  took  effect    Myer's  Supp.  295. 

The  statute  of  limitation  commenced  running  at  the  time  Rusk 
inclosed  the  land  not  covered  by  his  purchase,  because  a  rig^t  of 
action  then  accrued  to  the  father  of  appellees,  and  he  labored  under 
no  disability;  and  as  the  law  then  was  twenty  years  was  the  bar; 
but  the  retroaction  statute  of  the  31st  of  May,  1865,  supra,  cut  down 
the  limitation  to  fifteen  years,  saving,  however,  three  years  to  ap- 
pellees after  they  respectively  arrived  at  age,  as  they  were  dl  labor- 
ing under  the  disability  of  infancy  at  the  death  of  their  father. 
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within  which  to  bring  their  action ;  but  if  one  or  more  of  them  had 
attained  the  age  of  twenty-one  years  three  years  before  the  action 
was  brought,  the  statute  presented  a  bar  to  his  or  their  right,  and 
the  court  below  should  have  qualified  the  instruction  given  for  ap- 
pellees to  conform  to  this  view  and  the  unqualified  instruction  given 
at  the  instance  of  appellees  was  therefore  erroneous. 

Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded  for 
a  new  trial  and  for  further  proceedings  consistent  herewith. 

Furber,  for  appellant, 

Carlisle,  Foote,  for  appellee. 


J.  Q.  Ward,  Trustee,  etc.,  v,  S.  G.  Stevenson. 

Vendor  and  Purchasei^— Cancellation  of  8ale— Failure  to  Open  Street. 

A  statement  in  the  sale  of  land,  relative  to  what  had  been  done 
and  the  opinion  of  the  vendors  as  to  what  the  council  would  do  in 
regard  to  opening  a  street,  is  not  ground  for  cancelling  the  con- 
itract  of  sale  upon  the  failure  of  the  council  to  open  the  street. 

Vendor  and  Purchaser — Presumption — Knowledge  of  Other  Sale — Waiver. 

Where  other  land  was  sold  at  the  time  plaintift  entered  into  his 

contract  of  purchase,  he  must  be  presumed  to  have  entered  into  the 

contract  with  knowledge  of  the  other  sale,  and  to  have  waived  any 

cause  of  objection  which  he  may  have  had  to  it. 

APPEAL.  FROM  HARRISON  CIRCUIT  COURT. 

January  18,  1873. 

Opinion  by  Judge  Hardin  : 

Admitting  the  facts  of  the  case  to  be  substantially  as  stated  by 
the  circuit  judge  in  his  opinion,  we  can  not  concur  in  the  conclusion, 
of  the  lower  court.  As  to  the  failure  of  the  city  to  open  Church 
Street,  or  rather  to  extend  it,  as  seems  to  have  been  contemplated, 
there  is  neither  allegation  nor  proof  of  fraud  on  the  part  of  Ward 
or  Dills.  It  appears  that  they  authorized  the  auctioneer  to  an- 
nounce, and  stated  themselves,  the  ordinance  of  the  city  council  for 
opening  the  street ;  it  may  be  true  that  a  writ  had  issued  preliminary 
to  condemning  the  land  over  which  the  proposed  extension  of  the 
street  would  run ;  but  it  still  does  not  appear,  and  in  fact,  is  not 
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z2/tfi6A^  ^.ac  ±e^  "fid  3xce  ticaa  so  bcocsdj  cmce»  chxs  beSef  as 
tr>  vi»t  iie  coccsci  had  dsoe  and  w»:clii  fo  st  regari  cd  ujjpilag 
&e  fcreet^  If  the  apce{jee^  acririg-  ca  tfae  zrSscrsarkn  tfrcs  gii^cn, 
»  rdatir^  to  a  rrafrer  of  wiisdi  he  cocid  fove  casSr  irznxd  as 
flscdi  a#  V/ar-f  aod  E/ills  katm  en  dae  sobjcct,  mas  cSsappoaitBdv 
a^  prof:.ar>>  ^ej  were  also,  as  to  the  f:i:;.:re  acrac3a  o£  t£ae  cnnnril, 
we  ^^^  WA  see  tfiat  d:xs  ffisappotnrmcnt  k  a  sdiTkrinit  grocnd  far 
aacd'jT^  his  Ojctract  of  pcrcha^e,  cspccxaZj  after  h^  acrrpTanre 
of  a  0>oTe7aace  of  the  loc 

As  to  the  al^ged  breach  of  a  procnise  of  DiILs  to  dooalie  to  the 
tity  twenty  feet  of  grocnd  for  Wilsoa  Atoeic,  set  cp  m  an 
amesided  answer,  offered  bat  not  filed,  we  deem  it  sufficient  to  saj 
diat  ff  the  facts  therein  alleg^ed  are  true,  sdll  as  that  grocznd  was 
K>(d  at  the  same  time  that  the  appellee  parcfaascd ;  and  as  we  mnst 
infer  before  be  accepted  the  6ittd  to  him,  it  most  be  presumed  that  he 
entered  into  his  contract  with  knowledge  of  the  other  sale  and  wair- 
fn^  any  cau^  of  objection  he  maj  have  had  to  it.  It  ought  not, 
therefore,  now  to  be  made  a  cause  for  rescinding  the  appellee's  con* 
tract  of  purdiase. 

We  are  of  the  opinion  that  the  court  erred  in  rescinding  the  con- 
tract 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
with  instructions  to  render  a  judgment  for  the  plaintiff  conformable 
to  this  opinion. 

/,  T.  Ward,  for  appellant. 

Cleary,  West,  for  appellees. 


Jno.  W,  Arnold,  etc.,  v,  Horace  B.  Smith. 

TrMfts—FrauduUnt  Claim— Property  Not  Subject  to  Trustee's  Debts. 

The  OTldence  was  lield  not  \x>  show  that  the  claim  to  property  was 
fraudulent,  but  that  the  land  was  held  in  trust  for  claimant  and  was 
not  subject  to  the  trustee's  debts. 

APPEAL  FROM  LOUISVILrUB  CHANCERY  COURT. 

Januaiy  19,  1873. 


Jno.  W.  Arnold  v.  Horace  B.  Smith.  359 

Opinion  of  the  Court. 

Opinion  by  Judge  Hardin  :  ' 

The  orders  made  on  the  2Sth  of  June,  1869,  for  filing  the  answers 
of  the  appellants,  Emma  Arnold  and  Graff,  to  interrogations,  as 
well  as  some  subsequent  orders,  admit  of  no  other  construction  as 
to  the  attitude  of  said  parties  than  an  appearance  in  the  action. 

The  objection,  therefore,  that  they  were  only  constructively  be- 
fore the  court  can  not  be  sustained.  But  a  careful  examination  cf 
the  record  satisfies  us  that  the  judgment  should  be  reversed  on 
the  merits  of  the  case.  The  appellee  took  the  deposition  of  John 
W.  Arnold  and  propounded  interrogatories  to  Emma  Arnold  and 
Graff  which  were  answered,  and  thus  rendered  all  three  of  them 
competent  witnesses.  From  their  testimony  it  is  reasonably  certain 
that  the  firm  of  John  W.  and  William  Arnold  received  and  resold 
in  this  business,  either  as  trustees  or  debtors  of  Miss  Arnold,  several 
sums  remitted  to  her  from  England  prior  to  1859.  However  these 
sums  were  held,  the  partners  after  quitting  business,  and  sc»ne  time 
before  the  death  of  William  Arnold,  which  occurred  in  1860,  appear 
to  have  admitted  themselves  indebted  to  her  on  that  account  in  the 
sura  of  $2,000,  which  afterwards  remained  in  J.  W.  Arnold's  hands, 
in  trust  for  Mrs.  Arnold,  as  did  also  the  remittance  of  $2,901.18, 
received  in  1867.  And  if  this  testimony  is  to  be  believed,  we  must 
conclude  that  the  property  and  debts  in  contest  claimed  as  the 
estate  of  Emma  Arnold  were  the  product  and  result  of  the  funds  so 
in  the  hands  of  J.  W.  Arnold  in  trust  for  her,  and  therefore  exempt 
from  the  plaintiff's  claim.  It  is  true  the  plaintiff,  after  placing  Mrs. 
Arnold  and  Jno.  W.  Arnold  in  the  position  of  witnesses  for  him, 
has  attempted  to  discredit  them.  But  so  far  as  Mrs.  Arnold's  tes- 
timony is  concerned,  her  previous  deposition,  as  well  as  her  answer 
in  this  case,  rather  shows  her  to  be  an  artless  woman,  unskilled  in 
business,  than  an  untruthful  witness.  The  testimony  of  Bly  and 
Dodge  conduces  strongly  to  establish  a  fraudulent  purpose  on  the 
part  of  J.  W.  Arnold,  to  avoid  the  payment  of  the  judgment  of  the 
appellee,  but  whatever  they  may  prove  as  against  him,  the  matter 
so  proved  is  not  competent  evidence  against  Emma  Arnold  for  any 
purpose.  Nor  is  there,  in  our  opinion,  any  sufficient  evidence  in 
the  cause  to  repel  the  proof  of  the  alleged  trust,  or  sustain  the  con- 
clusion that  it  was  unusual,  fictitious  and  fraudulent. 

We  are  further  of  the  opinion  that  the  evidence  does  not  sustain 
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the  decision  that  the  title  and  claim  of  Graff  to  the  property  in 
Taylorsville,  Ky.,  is  fraudulent ;  and  it  seems  to  us  the  court  erred 
in  subjecting  the  property  to  the  plaintiff's  claim. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  with 
directions  to  dismiss  the  petition. 

Rodnum,  KUpatrick,  Armstrong,  for  appellant. 

Mundy,  Faerleigh,  for  appellee. 


W.  F.  DoGGET  V.  J.  D.  Blades  &  Shirley. 

Ejectment — Poeeeeeion  of  Defendant — Recovery. 

Where  plaintiff  In  ejectment  falls  to  sbow  that  defendant  was  In 
posseesion  of  any  part  of  the  land  when  the  suit  was  brought,  plain- 
tiff is  not  entitled  to  any  relief  againat  defendant. 

APPEAL  PROM  PENDLETON  CIRCUIT  COURT. 

January  20,  1874. 

Opinion  by  Judge  Lindsay  : 

That  Dogget  was  apprised  of  the  claim«  asserted  by  Shirley  to  the 
small  piece  of  land  in  his  possession  at  the  time  he  contracted  with, 
and  accepted  the  deed  from  Blades,  is  made  perfectly  clear  by  the 
testimony  of  himself  and  Shoewalter,  his  own  witness.  But  not- 
withstanding all  this,  upon  the  pleadings  he  was  entitled  to  judg- 
ment against  Shirley  for  the  possession  thereof. 

It  is  expressly  charged  that  Shirley  is  in  possession  of  a  portion 
of  the  land  conveyed  to  appellee  by  Blades.  Process  was  served  up- 
on him  and  he  failed  to  answer.  He  can  not  be  allowed  to  take 
advantage  of  Blades'  defense.  Appellant  holds  the  legal  title  to  the 
land,  and  is  presumptively  entitled  to  the  possession.  The  relief 
prayed  against  Shirley  does  not  affect  Blades,  and  he  ought  not  to 
be  allowed  to  defend  for  him. 

As  Shirley  failed  to  answer,  judgment  should  have  been  rendered 
against  him  for  the  possession  of  so  much  of  the  Blades  tract  as  he 
had  in  his  possession.  It  was,  therefore,  error  to  dismiss  appel- 
lant's petition  as  to  him. 
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As  appellant  utterly  failed  to  show  that  Blades  was  in  possession 
of  any  part  of  the  land  when  the  suit  was  instituted  he  was  entitled 
to  no  relief  as  against  him.  The  petition  does  not  set  up  a  state  of 
case  authorizing  a  rescission  of  the  contract  of  sale.  Judgment  was 
properly  rendered  against  appellant  for  the  balance  due  on  the  pur- 
chase money. 

For  the  error  indicated  the  judgment  as  to  Shirley  is  reversed  and 
the  cause  remanded^  for  further  proceedings  consistent  with  this 
opinion. 

Clarke  &  Dills,  for  appellant. 

Lee,  for  appellee. 


David  Elms  v.  Jesse  Hunt  and  Others. 

Arbitration  i^d  Award — ^Vlews  of  Attorney  for  One  Party— Award. 

The  fact  that  the  views  of  the  attorney  for  one  of  the  parties  to 
an  arbitration  may  have  affected  the  action  of  the  arbitrators,  is  not 
ground  for  disturbing  the  award,  when  the  other  party  could  have 
also  had  an  attorney. 

Arbitration  and  Award— Common  Law  Arbitration. 

A  common  law  arbitration  is  as  binding  on.  the  parties  as  if  it  had 
been  made  in  pursuance  of  the  statute. 

Arbitration  and  Award — Equitable  Relief. 

A  party  who  has  submitted  the  question  of  a  boundary  line  to 
arbitration  and  lost,  cannot  resort  to  a  court  of  equity  for  relief. 


Boundariee— Boundary  Line— Parol  Agreement. 

A  parol  agreement  fixing  a  dividing  line  is  binding  on  the  parties. 

APPEAL  FROM  BUTDBR  CIRCUIT  COURT. 

January  20,  1874. 

Opinion  by  Judge  Pryor: 

The  award  rendered  at  the  instance  of  the  parties  to  this  contro- 
versy is  a  bar  to  the  present  proceeding.  The  object  of  this  action 
is  to  settle  the  boundary  of  the  lands  owned  by  the  appellant  and 


n 
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appellees  so  as  to  fix  the  true  dividing  line  between  them.  The  par- 
ties long  prior  to  the  institution  of  the  action  made  in  writing,  sub- 
mitted this  question  to  arbitration,  and  selected  two  of  their  neigh- 
bors as  arbitrators.  They  reported  in  writing,  specifying  the  bound- 
ary in  accordance  with  the  award.  The  parties  were  present  with 
their  witnesses  and  title  papers,  and  no  objection  whatever  made 
to  the  proceeding.  There  is  no  charge  of  fraud  or  improper  con- 
duct on  the  part  of  the  arbitrators  and  their  award  seems  to  have 
been  the  result  of  the  exercise  of  an  impartial  judgment  on  the  facts 
before  them.  It  is  insisted  that  one  of  the  appellees  was  an  attorney 
at  the  time  and  that  his  view  of  the  law  influenced  the  action  of  the 
arbitrators.  This  is  no  reason  for  disturbing  the  award.  The  appel- 
lant should  have  had  his  attorney  also,  and  was  advised  by  the  ar- 
bitrators to  employ  one  before  the  investigation  commenced.  It  was 
known  by  him  that  appellees  had  employed  counsel,  and  if  he  was 
willing  to  enter  into  the  investigation  without  one  it  was  his  own 
fault.  This  is  a  common  law  arbitration  and  is  as  much  binding  on 
the  parties  as  if  made  in  pursuance  of  the  statute.  Overly s  Es^r,  v. 
Overly s  Devisees,  1  Met.  117.  A  parol  agreement  fixing  a  dividing 
line  is  binding  on  the  parties.  6  Bush  669.  That  the  parties  failed 
to  look  to  the  question  of  title  is  immaterial,  still  it  does  not  appear 
that  the  deed  offered  by  appellant  was  rejected  on  the  question  of 
boundary,  but  on  the  contrary,  one  of  the  arbitrators  says  it  was 
taken  into  consideration  as  well  as  the  other  evidence. 

If  the  appellant  intended  resorting  to  a  court  of  equity  to  aid  him 
in  fixing  their  dividing  line,  he  should  not  have  submitted  the  ques- 
tion to  arbitration.  After  he  has  done  so  and  lost,  he  has  no  claims 
upon  a  court  of  equity  for  relief; 

Judgment  aMrmed, 

H.  T.  Clark,  for  appellant, 
B,  L.  D.  Guffy,  for  appellees. 


Robert  W.  Ogden  v.  Ainsley  Cochran  &  Co. 

lills  and  Notea — Bill  of  Exchange— What  Amounts  to. 

A  copy  of  an  order  of  the  county  court  making  an  allowance  of  a 
certain  mim,  made  by  the  clerk  of  the  court,  is  not  a  blU  of  exchange 
or  negotiable  i>aper,  but  is  a  mere  direction  to  the  sherifC  to  pay  a 
certain  sum  out  of  a  particular  fund  when  collected. 
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APPEAL.  FROM  WARREN  CIRCUIT  CX>URT. 

January  20,   1873. 

Opinion  by  Judge  Peters  : 

The  copy  of  the  order  of  the  County  Court  of  Warren  making  the 
allowance  to  Rowe  of  $1,800  made  out  by  the  clerk  of  the  court  was 
in  no  sense  a  bill  of  exchange  nor  negotiable  paper ;  but  a  mere  di- 
rection to  the  sheriff  of  said  county,  who  was  the  collector,  to  pay 
to  Rowe  the  amount  named  out  of  a  particular  fund  when  collected, 
set  apart  or  dedicated  for  a  specified  object. 

The  copy  was  not  signed  by  the  party  controlling  the  fund,  nor 
accepted  by  the  sheriff,  who  was  directed  to  pay  the  same  by  the 
order  of  court.  The  time  of  payment  was  not  fixed,  but  left  un- 
certain ;  nor  does  the  court  direct  the  money  to  be  paid  to  the  order 
of  Rowe,  or  to  bearer.  As  the  writing,  therefore,  had  none  of  the 
characteristics  of  negotiable  paper,  the  law  regulating  the  transfer 
and  circulation  of  such  instruments  had  no  application  to  the  paper 
in  question. 

We  do  not  perceive  upon  what  principles  the  evidence  of  Metzer 
&  Rowe  was  incompetent,  or  how  they  were  disqualified  as  wit- 
nesses. Metzer  could  have  no  possible  interest,  and  if  Rowe  ever 
had  any,  the  release  by  appellees  rendered  him  competent. 

For  the  reasons  before  stated  the  second  instruction  asked  by 
appellant  should  not  have  been  given.  As  no  error  prejudicial  to 
appellant  has  been  manifested,  the  judgment  must  be  affirmed, 

Rodes  &  Clark,  for  appellant. 

Thos.  H.  Hines,  for  appellees. 


House  of  Mercy  of  New  York  v.  Isaac  Cromie's  Heirs. 

Wllla— Residuary  Legatee— inability  to  Talce  Devise. 

A  will  conatnied  and  held  to  pass  to  a  legatee  one-half  the  resid- 
uary personal  estate,  and  that  the  real  estate  devised  to  such  legatee 
passed  to  the  testator's  heirs  because  of  the  legatee's  Inability  to 
take  It. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

January   20,   1873. 
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Opinion  by  Judge  Peters  : 

From  a  judgment  of  the  Louisville  Chancery  Court  involving  the 
proper  interpretation  and  effect  of  the  will  of  Isaac  Cromie,  and  the 
settlement  of  several  antagonistic  claims,  three  appeals  were  prose- 
cuted to  this  court  on  the  same  record,  one  of  which  was  prosecuted 
by  the  present  appellant  against  the  Institution  of  Mercy  of  New 
York  and  others.    3  Bush  365. 

After  discussing  the  merits  of  the  respective  claims  of  appellant 
and  the  Institution  of  Mercy,  as  beneficiaries  under  the  sixth  clause 
of  the  will  of  the  testator,  this  court  stated  the  conclusion  in  the 
following  words :  "According  to  this  essentially  true  outline  of  the 
extraneous  facts,  the  most  rational  deduction  is  that  the  New  York 
beneficiary  intended  by  the  testator  was  The  House  of  Mercy  of 
New  York." 

The  mandate  of  this  court  having  been  entered,  appellant  filed  a 
supplemental  answer  and  cross-petition,  in  which,  after  reciting  the 
sixth  clstuse  of  the  will,  and  stating  that  this  court  had  adjudged 
that  it  was  one  of  the  beneficiaries  therein  provided  for,  it  alleges 
that  "the  judgment  of  the  court  of  appeals  was  qualified"  by  di- 
recting that  no  part  of  the  real  estate  of  the  testator  should  be  given 
to  this  defendant  because  her  charter  restricted  the  corporation  to 
holding  a  value  not  exceeding  $50,000  of  real  estate,  which  value, 
it  was  adjudged,  belonged  to  and  was  held  by  said  corporation  at 
the  time  of  the  testator's  death. 

Having  recited  substantially  the  mandatory  part  of  the  opinion 
and  judgment,  appellant  alleges  that  it  is  ascertained  that  the  per- 
sonal property  of  appellant,  at  testator's  death,  did  not  exceed 
$678.75,  consequently  it  is  entitled  to  receive  $74,321.25  of  the  per- 
sonalty of  testator.  That  a  considerable  part  of  the  estimate  of  the 
value  of  the  personalty  consists  of  receipts  and  income  since  tes- 
tator's death,  and  the  accounts  as  settled,  including  the  stocks,  are 
not  sufficient  to  satisfy  the  share  which  appellant  is  entitled  to  take 
of  the  personalty,  the  value  of  the  whole  of  which  at  testator's 
death  is,  or  may  be  less  than  the  sum  required  to  pay  said  sum  of 
$74,321.25.  That  the  whole  residuary  estate,  including  personalty 
and  realty,  exceeded  in  value  $200,000,  and  as  a  very  inconsiderable 
part  of  the  same  had  been  passed  to  the  devisees  and  legatees,  and 
as  the  will  of  testator  means  that  his  whole  residual  estate,  real,  per- 
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sonal  and  mixed,  should  be  divided  between  the  two  beneficiaries 
equally,  and  as  the  aggregate  will  be  more  than  double  the  $74,- 
32125  at  testator's  death,  and  as  the  personalty  exceeds  that  sum, 
the  full  amount  thereof  should  be  given  to  the  appellant  in  per- 
sonalty, and  the  same  amount  should  be  made  up  to  the  other 
beneficiary  out  of  remainder  of  the  personalty  and  realty,  of  which 
there  is  a  sufficiency.  Or  if  that  can  not  be  done,  then  the  prayer 
is  that  all  of  the  real  estate  be  sold,  and  the  proceeds  be  brought  into 
the  account  for  a  division  and  the  amount  d%ie  appellant  be  satisfied 
in  money  or  other  personalty. 

To  that  supplemental  pleading  a  demurrer  was  sustained  in  the 
court  below  and  this  appeal  seeks  a  reversal  of  that  judgment. 

If  this  pleading  be  subject  to  the  process  of  consideration,  it  seems 
to  amount  to  this :  that,  as  it  has  been  judicially  determined  that 
appellant,  by  the  law  creating  it,  is  made  incapable  of  taking  the 
real  estate  devised  to  it,  but  the  same  relapsed  to  the  heirs  of  testa- 
tor and  must  be  so  decreed ;  therefore  it  should  have  the  whole  of 
the  personalty  disposed  of  in  the  residuary  claim,  or  so  much 
thereof  as  will  be  required  to  make  up  to  it  the  sum  of  $75,000,  the 
maximum  it  can  take,  and  make  the  other  beneficiary  take  of  the 
realty  enough  to  reimburse  it  for  its  part  of  the  personalty  passed 
to  appellant.  Or,  if  that  can  not  be  done  then,  that  a  sufficiency  of 
the  real  estate  be  sold  and  the  sum  required  to  make  up  the  $75,000 
be  supplied  out  of  the  proceeds. 

To  either  of  the  alternative  propositions  there  appear  objections 
unsurpassable.  It  is  not  shown  that  the  testator  knew  what  amount 
of  personalty  appellant  was  capable  of  taking,  or  if  he  did,  there  is 
nothmg  in  the  will  indicating  any  intention  on  his  part  to  make  the 
bequest  to  it  up  to  that  sum.  He  gives  to  appellant  one-half  of  the 
residue  of  his  personal  estate,  in  plain,  unambiguous  language,  such 
as  is  not  susceptible  of  construction.  One-half  of  the  residue  of 
the  personalty  is  all  that  it  can  take,  and  when  it  gets  that  one- 
half,  that  bequest,  or  legacy,  is  satisfied,  and  the  will  of  the  testator 
to  that  extent  executed. 

To  the  one-half  of  the  residual  real  estate  this  court  has  adjudged 
the  heirs  of  the  testator  are  entitled,  and  to  the  other  half  the  Pres- 
byterian Orphan  Asylum  of  Louisville  is  entitled  under  the  will  of 
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testator.    And  of  these  rights  this  court  has  no  more  power  to  di- 
vest the  parties  than  it  has  to  make  a  will  for  the  testator. 
The  judgment  of  the  court  below  must  be  affirmed. 

Bullock  &  Anderson,  Bodley  &  Simrall,  for  appellant. 

Thompson,  Caldwell,  Gibson,  for  appellees. 


Jesse  Hall  v.  W.  M.  M.  Lee. 

Vendor  and  Purchaser — Conditional  Sale. 

The  evidence  was  held  to  show  that  a  transaction  amounted  to  a 
conditional  sale  of  land,  and  not  a  mortgage. 

Contracta — Option — ^Time  of  Essence  of  Contract. 

Where  a  vendor  of  land  reserved  an  option  to  repurchase  the  land 
within  a  specified  time  upon  a  payment  of  a  stated  considerati(m» 
time  is  of  the  essence  of  the  contract,  and  if  the  vendor  fails  within 
such  time  to  execute  his  option,  the  vendee's  right  becomes  absolute. 

APPEAL  FROM  HARRISON  CIRCUIT  COURT. 

January  21,  1873. 

Opinion  by  Judge  Lindsay  : 

The  distinction  between  a  conditional  sale  and  a  mortgage  is 
thus  stated  by  Greenleaf  in  a  note  to  page  74,  2d  Greenleaf :  "Where 
the  debt  forming  the  consideration  of  the  conveyance  still  subsists, 
or  the  money  is  advanced  by  way  of  loan,  with  a  personal  liability 
on  the  pwirt  of  the  borrower  to  repay  it,  and  by  the  terms  of  the 
agreement  the  land  is  to  be  reconveyed,  on  payment  of  the  money, 
it  will  be  regarded  as  a  mortgage ;  but  where  the  relation  of  debtor 
and  creditor  is  extinguished,  or  never  existed,  there  a  similar  agree- 
ment will  be  considered  as  merely  a  conditional  sale."  It  can  not 
be  gathered  from  the  writing  executed  by  Gorley  to  Hall  on  the 
12th  of  March,  1866,  either  that  the  consideration  therein  expressed 
was  money  advanced  by  way  of  loan,  or  that  Gorley  was  personally 
liable  to  repay  it,  or  that  the  relation  of  creditor  and  debtor  ever 
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existed  between  the  parties.  The  first  clause  of  the  writing  clearly 
imports  an  absolute  bargain  and  sale  of  the  lands  described. 

The  second  reserves  to  Gorley  the  right  to  repurchase  "in  twelve 
months"  by  paying  a  fixed  and  definite  sum  of  money.  Failing  to 
exercise  this  right,  he  imposed  upon  himself  no  liability  to  pay  said 
amount,  and  receive  back  his  bond,  nor  could  he  by  tendering  such 
sum  ccnnpel  Hall  to  accept  it  in  discharge  of  his  obligation  to  con- 
vey. If  the  land  had  decreased  in  value  to  one-half  the  amount 
paid  by  Hall  4o  Gorley,  the  loss  would  have  fallen  upon  the  former. 
A  court  of  equity  would  not  have  permitted  him  to  treat  the  transac- 
tion as  a  mortgage,  and  give  him  a  personal  judgment  against  Gor- 
ley, for  such  sum  as  could  not  be  realized  from  the  sale  of  the  lands. 

But  if  there  was  any  doubt  as  to  the  construction  the  paper  should 
receive,  the  facts  and  circumstances  developed  by  the  proof  conduce 
to  show  that  the  parties  did  not  intend  to  treat  the  paper  as  a  mort- 


The  consideration,  $500,  approximated  very  closely  the  cash  value 
of  the  lands.  Gorley  at  once  delivered  possession  to  Hall,  which  is 
not  usually  done  when  real  estate  is  mortgaged.  Hall  failed  to 
have  the  paper  recorded  as  would  have  been  proper  if  it  was  in- 
tended to  be  treated  as  a  mortgage.  But  the  strongest  and  most 
convincing  circumstance  to  show  that  Hall  was  purchasing  is  that 
he  borrowed  the  money  paid  to  Gorley,  paying  for  its  use  ten  per 

■ 

cent,  interest.  No  reason  is  shown  why  he  would  have  put  himself 
to  this  extraordinary  trouble  to  obtain  money,  merely  to  release  it 
on  the  same  terms  to  Gorley. 

We  are  of  opinion  that  time  was  the  essence  of  the  contract  for 
the  repurchase  and  that  as  neither  Gorley  nor  his  vendee,  Lee,  of- 
fered in  proper  time  to  make  the  prescribed  payment,  Hall's  title  be- 
came absolute  and  indefeasible.  Wherefore  the  judgment  is  re- 
versed and  the  cause  remanded  with  instructions  to  dismiss  appel- 
lee's petition. 

Curry,  for  appellcmi. 
Cleary,  for  appellee. 
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D.  T.  Perry  v.  B.  F.  Cafer. 

Principal  and  Surety — Release  ef  Indemnifyina  Mortgage. 

"Wlhere  a  mortgage  becomes  released  under  a  Judgment,  a  mortgage 
given  to  indemnify  the  surety  on  the  original  understanding  also 
becomes  released. 

APPEAL  FROM  LARUE  CIRCUIT  COURT. 

January  21,  1873. 

Opinion  by  Judge  Hardin  : 

This  case  is  essentially  different  from  that  of  Hobson,  etc.,  v. 
Hobsofis  Ex^r  (8  Bush  665),  where  tfie  debt  to  secure  which  Mrs. 
Hobson  united  with  her  husband  in  a  mortgage  of  her  property,  re- 
mained unsatisfied;  and  it  was  held  that  the  statute  of  limitation, 
which  would  have  released  a  personal  surety,  did  not  release  the 
mortgage. 

In  this  case  the  mortgage  of  B.  F.  Cafer  and  wife  was  not  made 
to  secure  the  debt  to  Richards  or  Perry,  but  to  indemnify  Wesley 
Cafer  in  his  supposed  liability  as  the  surety  of  B.  F.  Cafer.  If 
Wesley  Cafer's  liability  had  continued,  the  indemnifying  mortgage 
might  have  inured  to  the  benefit  of  the  holder  of  the  debt ;  but  when 
the  mortgage  became  released  under  the  judgment  of  the  court  in 
consequence  of  the  changing  or  interpolation  of  the  note,  the  mort- 
gage given  to  secure  him  against  his  pre-existing  liability  also  ceased 
to  be  obligatory.  This  was,  in  effect,  decided  in  the  cases  of  Hunter 
V.  Richardson,  1  Duvall  248 ;  Vandiver  v.  Hodge's  Adm'r,  4  Bush 
539,  and  Yeates  v.  Weeden,  Admfr,  6  Bush  438. 

Therefore  the  judgment  is  affirmed, 

IVintersmith,  for  appellant 

Chelf;  Brown  &  Murray,  for  appellee. 


H.  G.  BiDWELL  AND  WiFE  V,  A.  B.  ROWE  AND  WiFE. 

Deeds — Joint  Tenancy  of  Widow  and  Children. 

Where  a  conveyance  was  made  to  a  widow  as  the  wife  of  the 
deceased  husband,  it  was  held  that  she  took  as  an  ordinary  grantee, 
and  not  as  a  widow,  and  can  claim  under  the  deed  only  ma  Joint 
tenant  with  her  children. 
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APPEAL  FROM  OHIO  CIRCUIT  COURT. 

January  21,  1873. 

Opinion  by  Judge  Lindsay  : 

As  Bidwell  and  wife  refuse  to  abide  by  the  division  of  the  lands 
by  which  Mrs.  Rowe  and  the  two  brothers  were  to  take  the  home 
farm  of  200  acres  and  pay  a  difference  of  $500  and  insist  on  hav- 
ing their  full  interest  allotted  them,  they  were  properly  required  to 
refund  the  $83  paid  them  under  the  agreement. 

And  as  they  will  not  comply  with  their  contract  to  allow  Thomas 
an  advantage  of  $1,000  in  the  division  of  the  lands  to  compensate 
him  for  taking  care  of  the  "old  folks,"  the  court  properly  re- 
quired them  to  comply  with  their  contract  by  paying  their  propor- 
tion of  the  $1,000  in  money. 

The  court  had  full  power  and  acted  properly  in  refusing  to  annul 
the  contract,  although  they  could  not  be  compelled  to  surrender  title 
to  their  land. 

We  are,  however,  of  opinion  that  the  court  was  in  error  in  hold- 
ing that  Mrs.  Rowe  owned  in  fee  one-third  of  the  226  acres  con- 
veyed to  her  and  her  children  by  Brown  and  wife.  This  deed  was 
executed  after  the  adoption  of  the  Revised  Statutes,  and  not  under 
such  a  state  of  case  as  raised  a  resulting  trust  in  her  favor  on  ac- 
count of  the  payments  made  by  her  for  the  land. 

By  the  plain  language  of  the  deed  she  can  not  hold  in  fee  more 
than  one-sixth  of  the  land.  It  is  insisted  that  as  the  conveyance 
was  made  to  her  as  the  wife  of  Robert  Render,  deceased,  she 
takes  as  widow  and  not  as  an  ordinary  grantee.  We  do  not  concur 
in  this  conclusion,  but  are  satisfied  that  she  can  claim  under  the  deed 
only  as  a  joint  tenant  with  her  children.  For  this  reason  the  judg- 
ment is  reversed  and  the  cause  remanded  for  a  partition  of  the 
lands  allotted  to  Mrs.  Rowe  and  the  ap|>ellants  upon  this  basis, 
instead  of  that  adopted  by  the  circuit  court. 

The  court  properly  refused  to  disturb  the  allotment  as  to  the 
remaining  children. 

JVintersmith,  for  appellants. 

McH^nry,  for  appellees. 
24 
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John  T.  Miller  v.  Benj.  D.  Barnes^  Guardian. 

Guardian  and  Ward — Suit  by  Foreign  Guardian — Parties. 

In  a  suit  by  a  foreign  guardian  against  the  domestic  guardian  tbe 
ward  need  not  be  made  a  party  thereto. 

Guardian  and  Ward — Presumption  of  Infancy. 

In  a  suit  by  a  foreign  guardian  against  a  resident  guardian.  It  will 
be  presumed  that  the  ward  Is  still  an  infant,  especially  where  the 
defendant  failed  to  controvert  the  fact. 

Guardian  and  Ward — Suit  by  Foreign  Guardian — Prima  Facie  Evidence. 
In  a  suit  by  a  foreign  guardian  against  a  resident  guardian,  a  copy 
of  the  probate  proceedln'gs  showing  the  subsequent  appointment  of 
plaintiff  as  guardian  on  removal  of  the  ward  tx>  the  other  state,  is 
prima  facie  evidence  of  plaintiffs  right  to  relief,  and  it  devolves  on 
the  defendant  to  show  the  contrary. 

APPEAL  FROM  FAYByTTB  CIRCUIT  COURT. 

January  21,  1873. 

Opinion  by  Judge  Peters  : 

The  facts  stated  in  the  petition  constitute  a  cause  of  action,  and 
would  authorize  a  recovery  according  to  the  ruling  of  this  court  in 
the  case  of  Martin  v.  McDonald,  14  R  M.  437. 

The  following  facts  are  admitted  in  express  terms,  or  by  failing 
to  deny  them  in  the  answer,  that  Emma  Miller  had  been  a  resident 
of  Kentucky,  and  that  while  a  resident  of  Fayette  Coimty,  Ken- 
tucky, appellant  was  appointed  her  guardian  by  the  proper  court; 
that  in  February,  1870,  she  was  a  resident  of  Jackson  County,  Mis- 
souri, and  that  on  the  10th  day  of  March,  1870,  appellant  had  in 
his  hands  as  guardian  of  his  ward  the  sum  of  $2,478.67,  as  shown 
by  his  settlement  with  the  Fayette  County  Court. 

This  suit  was  brought  on  the  2d  of  June,  1870,  by  af^Uee,  gfuard- 
ian  of  Emma  Miller  against  appellant  for  the  money  of  the  ward  in 
his  hands,  and  it  is  insisted  that  the  suit  should  have  been  in  the 
name  of  the  ward,  or  that  she  should  have  been  a  party  to  it  In 
Martin  v.  McDonald,  supra,  the  suit  was  brought  by  the  foreign 
guardian  against  the  resident  guaidian  without  making  the  ward 
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a  party  at  all  and  the  petition  was  adjudged  good  on  demurrer. 
And  m  the  case  of  Bates  v.  Culver,  17  B.  M.  158,  and  Swaggee  v, 
MSler,  lb.  564,  the  same  doctrine  is  approved,  and  these  cases  arc 
in  harmony  with  and  conform  to  the  law  as  prescribed  in  Sec  33, 
Civil  Code. 

The  suit  was  instituted  on  the  2d  of  June,  1870,  and  from  the 
record  evidence  in  this  transcript  it  appears  that  appellee  was  ap- 
pomted  guardian  on  the  23d  of  February  preceding,  and  although  it 
is  not  expressly  alleged  that  the  said  Emma  was  an  infant  at  the 
institution  of  the  suit,  still  as  this  suit  was  instituted  so  recently  a/ter 
the  appointment  of  appellee  as  guardian  we  may  assume  that  she 
was  an  infant  when  the  suit  was  brought,  and  especially  as  appellant 
failed  to  controvert  the  fact  in  his  answer  when  from  his  relation 
as  guardian  and  uncle  he  may  be  presumed  to  know  whether  or  not 
she  had  attained  to  21  years  of  age. 

The  copy  of  the  record  from  the  probate  court  of  the  county  of 
Jackson,  Missouri,  showing  the  appointment  of  appellee  as  guardian 
of  Emma  Miller,  authenticated  according  to  Sec.  18,  Chapter  35,  1 
R.  S.  468  (Ky.  Statutes,  Sec.  1635),  is  evidence  prinna  facie 
of  his  right  to  the  relief  sought  by  him,  and  devolved  on  appellant 
the  burden  of  showing  the  contrary,  which  he  has  failed  to. do. 

Wherefore  the  judgment  must  be  affirmed, 

Gibson,  Falconer,  for  appellant, 

m 

C,  D.  Carr,  for  appellees. 


Licking  River  Lumber  &  Mining  Company  v.  George  H. 

Bowlesby,  etc. 

Corporations— Service  of  Process. 

Where  proceBS  was  served  on  all  the  persons  designated  as  agenf2i 
of  tbe  defendant  oorporation  in  the.  county,  the  court  has  Jurisdiction 
to  render  judgment. 

APPBAl.  FROM  MORGAN  CIRCUIT  COURT. 

January  7,  1873. 
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Opinion  by  Judge  Pryor: 

We  are  inclined  to  concur  in  the  opinion  of  the  court  below  that 
the  evidence  discloses  such  an  agency  upon  the  part  of  the  parties 
who  were  served  with  process  in  this  case  as  authorized  a  judgment 
against  the  company. 

The  company  had  an  office  at  Bangor,  and  their  prospectus  holds 
out  that  point  as  the  principal  location  of  their  business  operations. 
Hays  Meyer  is  the  bookkeeper  in  their  store.  Whitcomb  was  their 
agent  in  receiving  lumber,  and  Baldwin,  who  was  one  of  the  orig- 
inal* incorporators,  and  also  a  stockholder,  was  the  general  agent 
in  making  contracts  for  lumber.  No  other  persons  are  designated  or 
named  as  the  agents  of  the  company  in  Morgan  County,  and  process 
having  been  served  upon  all  three,  the  court  acted  properly  in  ren- 
dering the  judgment. 

The  judgment  of  the  court  below  is  afiirmed. 

Phister,  for  appellant. 

Rodman,  Hcuselrigg,  for  appellee. 


J.  T.  Curry  v.  J.  H.  Privett. 

Equity — Coming  Into  Equity  with  Clean  Hands. 

A  court  of  equity  will  not  grant  relief  to  one  wbo  does  not  come 
Into  equity  with  dean  hands. 

APPEAL  FROM  ADAIR  CIRCUIT  COURT. 

January  21,  1873. 

Opinion  by  Judge  Pryor  : 

The  appellee  has  made  so  many  conflicting  statements  under  oath 
in  regard  to  the  matters  in  controversy  as  compels  the  chancellor  to 
deny  him  the  relief  sought. 

His  whole  object,  as  he  himself  avows,  in  selling  his  land  to  the 
appellant  was  to  defraud  his  creditors,  and  in  order  to  accomplish 
this  purpose,  when  prosecuting  his  suit  in  bankruptcy,  has  more 
than  once  sworn  that  he  had  no  interest  in  the  land  now  the  sub- 
ject of  this  litigation. 
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After  his  discharge  in  bankruptcy  he  institutes  the  present  action, 
alleging  that  the  bond  for  title  was  assigned  to  the  appellant  as  a 
mere  indemnity  for  borrowed  money,  and  during  its  progress  his 
statements  under  oa^h  are  so  inconsistent  as  evidences  a  willingness 
on  his  part  to  make  any  assertion  necessary  to  the  successful  prose* 
cution  of  his  action. 

The  chancellor  will  hear  no  such  complaint.  The  court  below, 
by  its  judgment,  should  have  the  parties  occupy  the  same  position 
towards  each  other  with  reference  to  the  property,  which  they  did 
prior  to  the  institution  of  appellee's  action. 

The  judgment  of  the  court  below  is  reversed  and  cause  remanded 
with  directions  to  dismiss  the  case  at  appellant's  costs. 

Garnett,  James,  for  appellant. 

Winfrey  &  Winfrey,  for  appellee. 


Anna  H.  Rowland  v.  Charles  K.  Oldham. 

Replevin— Bond — Instruction. 

An  Instraetion  in  an  action  for  replevin  "that  if  the  Jury  believe 
from  the  evidence  that  an  indemnifying  bond  was  taken  by  the 
defendant,  sherifT,  prior  to  the  institution  of  the  action  and  before 
the  sale  of  the  house  levied  on,  and  that  the  surety  on  the  bcmd 
-was  good,  they  will  find  for  the  defendants,"  limits  the  inquiry  to  the 
mere  question  of  whether  there  was  a  bond  executed,  and  withdraws 
(from  the  consideration  of  the  Jury  the  auestlan  whether  the  title  to 
•the  horae  was  in  plaintiff,  and  whether  he  was  subject  to  a  distress 
waorrant 

APPEAL  FROM  MADISOiN  CIRCUIT  COURT. 

V 

January  21,  1873. 

Opinion  by  Judge  Peters  : 

This  action  was  brought  by  appellant  originally  against  Charles 
K.  Oldham  for  the  recovery  specifically  of  a  horse. 

The  defendant,  after  denying  the  title  of  appellant  to  the  horse, 
and  her  right  to  the  possession,  says  in  answer  to  the  petition  that 
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on  the  8th  of  January,  1872,  he  was  sheriff  of  Madison  County,  and 
as  such  a  distress  warrant  issued  foy  the  proper  officer  in  favor  of 
Elizabeth  De  Jamett  against  James  Rowland  and  Robert  Rowland 
was  placed  in  his  hands  commanding  him  to  levy  the  same  on  the 
goods  and  chattels  of  said  defendants  or  enough  thereof  to  pay 
$150,  with  interest  and  costs ;  that  on  the  9th  of  January,  1872,  he 
levied  said  distress  warrant  on  the  horse  in  the  petition  described  as 
the  property  of  the  defendants  therein;  but  before  he  made  the 
levy  aforesaid  he  required  the  said  E.  De  Jamett  to  execute  to  him 
a  bond  of  indemnity  with  W.  W.  Moore  and  Warren  Harris  as  her 
sureties,  which  bond  he  filed  with  his  answer  and  prayed  that  appel- 
lant be  required  to  seek  redress  of  the  sureties  in  said  bond,  who, 
as  he  alleges,  were  good  and  solvent,  and  that  the  actions  be  dis- 
missed as  to  him. 

After  Oldham  had  filed  his  answer  the  record  shows :  On  motion 
Moore  &  Harris,  the  sureties  in  the  bond  of  indemnity,  were  sub- 
stituted as  defendants  in  the  action  instead  of  Oldham,  and  his  an- 
swer taken  as  their  answer;  to  this  order  of  substitution  of  said 
Moore  &  Harris,  in  the  place  of  Oldham,  no  objection  was  made  and 
no  exception  taken. 

On  the  trial  of  the  cause  a  verdict  and  judgment  were  rendered 
in  favor  of  defendants  and  the  plaintiff  below  has  appealed  to  this 
court. 

By  taking  the  position  of  defendants  and  adopting  the  answer  of 
Oldham,  appellees  assumed  all  the  responsibilities  that  he  had  in- 
curred by  taking  the  horse,  and  by  adopting  the  answer,  only  so 
much  of  it  as  traversed  the  material  allegations  of  the  petition  and 
formed  issues  of  fact  can  be  regarded,  and  such  of  it  as  related  to 
the  taking  the  bond  of  indemnity  by  Oldham  should  be  disregarded, 
as  the  object  had  been  accomplished  when  they  were  substituted  as 
defendants  in  his  place. 

This  being  the  attitude  of  the  parties.  Instruction  No.  1  asked 
for  by  appellees  and  given  by  the  court  is  erroneous.  It  is  in  the 
following  words :  "That  if  the  jury  believe  from  the  evidence  that  an 
indemnifying  bond  was  taken  by  the  defendant,  Oldham,  as  sheriff 
of  Madison  County,  prior  to  the  institution  of  the  action  and  before 
the  sale  of  the  horse  levied  on,  and  that  the  surety  in  the  bond  was 
good,  they  will  find  for  the  defendants."  This  instruction  limits  the 
inquiry  to  the  mere  question  of  whether  there  was  a  bond  executed 
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or  not,  and  withdraws  from  the  consideration  of  the  jury  the  ques- 
tion whether  the  title  to  the  horse  was  in  appellant  and  the  further 
question  whether  he  was  subject  to  the  distress  or  not. 

The  judgment  for  the  error  pointed  out  must  be  reversed  and 
the  cause  remanded  for  a  new  trial  and  for  further  proceedings 
consistent  herewith. 

Harris  &  Moore  were  substituted  in  place  of  Oldham,  who  there- 
upon ceased  to  be  a  defendant,  consequently  the  instruction  was  mis- 
leading and  erroneous. 

Petition  overruled. 

Bwmani^  for  appellant. 
Turner,  Smith,  for  appellee. 


W.  H.  Sandford  v.  R.  D.  Kemper. 

Forcible  Entry  and  Detainer — Potseeeion  Without  Claim  of  Right. 

The  mere  fact  of  posBession  of  land  without  the  claim  of  rls^bt  will 
not  make  the  entry  of  the  tenant  a  forcible  entry. 

Forcible  Entry  and  Detainer — Right  to  Retalce  Possession. 

An  owner  of  land  may  take  possession  of  premises  where  he  has 
been  dispossessed  by  a  mere  trespasser  who  sets  up  no  claim  to  the 
land. 

APPEAL  FROM  OWEN  CIRCUIT  COURT. 

January  21,  187S. 

Opinion  by  Judge  Lindsay  : 

The  mere  fact  of  possession  by  Sandford,  without  claim  of  right, 
would  not  make  the  entry  of  Kemper  a  forcible  entry  within  the 
legal  meaning  of  that  term.  A  person  may  repossess  himself  of  his 
own  premises  when  dispossessed  by  a  mere  trespasser,  who  sets  up 
no  claim  in  himself.  The  third  instruction  asked  for  by  appellant 
does  not  recognize  this  distinction  and  was  therefore  properly  re- 
fused. 
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The  fourth  instruction  gives  the  law  on  this  subject  correctly  and 
fully.  The  modification  to  the  seventh  instruction  did  change  its 
meaning,  and  without  it  the  instruction  would  have  been  mislead-^ 
ing. 

The  evidence  authorized  the  fourth  instruction  given  for  appellee. 
Kemper  and  Sandford  were  both  on  the  premises  when  Bqrk  aban- 
doned his  possession.  Both  of  them  took  steps  at  that  time  to  secure 
the  possession,  but  neither  of  them  became  actually  possessed.  The 
one  received  the  key  to  the  house  and  put  up  the  bars.  The  other 
repaired  the  fence  by  putting  up  a  few  rails.  Both  of  them  left 
shortly  after  Burk,  and  if  either  had  possession  after  leaving,  it 
was  constructive  and  not  actual.  If  Burk  had  forfeited  his  lease  by 
transferring  it  without  Kemper's  consent,  there  was  no  one  in  the 
actual  possession  to  whom  he  could  give  the  notice  required  in  such 
cases  by  the  statute.  He  found  the  premises  vacant  when  he  sub- 
sequently entered,  and  if  by  reason  of  Burk's  unauthorized  sale  his 
right  to  the  possession  had  ended,  his  entry  was  not  a  forcible 
entry.  Perceiving  no  error  in  the  proceeding  prejudicial  to  appel- 
lant, the  judgment  of  the  circuit  court  is  afhrmed, 

Drane,  for  appellant. 

Craddock,  for  appellee. 


James  Smith  v.  Albert  Allbright,  etc. 

Schools  and  School  District*— Mulatto  Children. 

Mere  rumor  that  chlldrea  are  mulattOB  Is  not  sufficient  to  efltabllsh 
such  fact,  eepeclally  where  their  grandmother,  who  is  alleged  to  be 
the  child  of  a  negro  man,  attended  the  public  schools,  and  the  chil- 
dren appear  to  be  white  children. 

Schools  and  School  Districts — Mulatto  Chlldren^-Evidenee. 

Mere  rumor  that  a  negro  was  the  father  of  a  woman  who  had 
attended  the  public  schools  as  a  white  child,  is  not  admissible  to  show 
that  she  was  a  mulatto. 

APPEAL  FROM  OARRARD  CIRCUIT  COURT. 

January  21,  1873. 


James  Smith  v.  Albert  All3Right.  377 

Opinion  of  the  Court. 

Opinion  by  Judge  Pryor  : 

James  Smith,  the  appellant  in  this  action,  is  a  resident  of  Rock- 
castle County,  and  at  the  institution  of  this  suit  by  him  against  the 
appellees  lived  within  the  boundary  of  the  common  school  district 
in  that  county  known  as  District  No.  34.  He  had  several  children 
between  the  ages  of  six  and  twenty  residing  with  him,  and  the 
appellees,  who  were  the  trustees  of  that  district,  refused  to  permit 
his  children  to  go  to  the  school  for  the  reason,  as  they  insist  and 
attempt  to  prove,  the  children  were  mulattoes.  The  mother  of  these 
children  before  her  marriage  with  the  appellant  was  named  Jane 
Wiggins,  and  her  mother  Rosanna  Wiggins.  These  trustees,  one 
of  them,  is  a  half-brother  of  Mrs.  Smith,  the  mother  of  the  chil- 
dren, one  a  nephew  and  the  other  a  cousin  and  they  now  allege  that 
the  father  of  Mrs.  Wiggins,  who  is  the  mother  of  appellant's  wife, 
and  a  grandmother  of  the  children,  was  the  daughter  of  a  neg^o 
man  by  the  name  of  Dan  Cabel,  her  mother  being  white. 

A  number  of  witnesses  were  introduced  and  examined  by  the 
appellees  (the  defendants)  who  prove  that  from  general  rumor  it 
was  understood  that  this  negro  man  was  the  father  of  Mrs.  Wig- 
gins, the  grandmother  of  these  children,  but  several  of  them  also 
state  that  years  ago  they  (the  witnesses)  went  to  school  with  Mrs. 
Wiggins,  and  this  idea  of  negro  origin  must  have  had  its  inception 
at  a  later  date,  as  it  would  have  been  rather  difficult  thirty  years 
ago  for  a  negro  of  the  half-blood  to  have  gained  admittance  as  a 
scholar  in  the  schools  with  white  children,  and  if  this  old  lady  was 
recognized  as  a  white  scholar  at  that  period  it  requires  stronger 
proof  than  is  here  presented  at  the  instance  of  appellees  to  change 
their  own  kindred  from  white  to  black. 

Elias  Cabel,  who  it  seems  was  examined  as  a  witness,  is  a  brother 
of  Mrs.  Wiggins  and  he  says  that  his  mother  never  denied  but  that 
his  sister  was  Dan  Cabel's  daughter.  This  failure  of  the  mother  to 
deny  the  paternity  of  the  daughter  occurred  when  the  witness,  her 
son,  was  about  five  years  old,  and  at  the  age  of  sixty-five  he  repeats 
the  conversation  he  had  with  his  mother  on  this  subject.  This  char- 
acter of  testimony,  connected  with  the  reason  before  alluded  to, 
constituted  the  proof  upon  which  the  defense  is  based.  The  chil- 
dren were  produced  in  court  and  are  shown  frcMn  their  own  appear- 
ance  to  be  white  children.    The  record  shows  that  they  are  white 
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children,  and  there  was  no  reason  so  far  as  appears  from  the  facts 
proven  for  excluding  them  from  the  privileges  of  this  common 
school.  Judgment  is  reversed  and  cause  remanded  with  directions 
to  award  to  appellant  a  new  trial  and  for  further  proceedings  con- 
sistent with  this  opinion. 


RESPONSE  TO  PETITION  FOR  REHEARING. 

Delivered  by  Judge  Pryor  : 

In  response  to  suggestions  of  counsel  we  have  to  say  that  the 
only  ground  of  the  demurrer  to  the  petition  as  amended  is  the  de- 
fect of  parties.  If  the  children  are  black  they  have  no  right  to  at- 
tend the  common  schools  of  the  state.  If  white  they  should  be  ad- 
mitted. Mrs.  Wiggins'  mother  was  a  white  woman.  Her  mother's 
husband  was  a  white  man,  and  all  the  hearsay  testimony  introduced 
to  show  negro  blood  in  these  children  was  incompetent,  and  par- 
ticularly when  the  appearance  of  the  children  indicated  that  they 
were  white. 

That  it  was  reputed  that  a  negro  was  the  father  of  this  grand- 
mother was  not  evidence  and  should  have  been  disregarded.  It  is 
the  blood  as  well  as  the  color  that  must  control  the  court  or  jury  in 
determining  whether  these  children  are  white  or  black,  but  this 
court  has  adjudged  that  there  is  no  competent  evidence  showing 
that  they  have  negro  blood  in  them.  This  case  will  have  to  be  re- 
versed and  then  counsel  will  have  another  opportunity  of  oflFering 
proof  upon  the  question  involved. 

McKee  &  Hopper,  for  appellant 

/.  G.  Carter,  George  Denny,  Jr.,  for  appellees. 


A.  J.  Ballard,  etc.,  v.  L.  Giles  &  Monahan,  etc 

Municipal  Corporations — O rd I nanco— Adoption. 

Tbe  adoption  of  an  ordinance  for  a  etreet  improvement  on  the 
first  reading,  under  suspeiiMlon  of  the  rule,  by  a  two-thirds  vote  of  the 
council,  is  a  substantial  compliance  with  §  11,  art.  3,  charter  of  1861. 
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Appeals-Presumption  as  to  Adoption  of  Ordinance  Under  Suspension  of 
Rule. 

The  Oourt  of  Appeals  must  presume  that  an  emergency  existed  for 
the  suspension  of  a  rule  and  adoption  of  an  improvement  ordinance 
on  the  flrat  reading,  and  that  the  proposition  to  suspend  the  rule 
received  the  requisite  number  of  votes,  in  the  absence  of  a  contrary 
showing. 

Municipal  Corporations — Suspension  of  rule— Approval  of  Mayor. 

Section  5  of  art.  4,  charter  of  1851,  did  not  require  a  vote  to  sus- 

m 

pend  the  operation  of  S  11  of  0uch  charter  to  be  approved  by  the 
mayor. 

Municipal  Corporations — Presumption  as  to  Letting  of  Improvement  Con- 
tract. 

Where  a  contract  embraces  work  to  be  done  on  several  squares  at 
the  same  rate  per  front  foot,  it  will  be  presumed  that  the  work  was 
let  in  accordance  with  the  provisions  of  the  ordinance. 

APPEAL  FBOM  LOUISVILIiBS  CHANCERY  COURT. 

January  22,  1873. 

Opinion  by  Judge  Lindsay  : 

The  ordinance  providing  for  the  improvement  of  Eighth  street, 
from  the  south  side  of  Kentucky  to  the  north  side  of  Oldham  street, 
was  regularly  passed  by  the  board  of  aldermen  and  on  the  22d  of 
July,  1869,  reported  to  the  common  council,  when  it  was  "read  once, 
rule  suspended,  and  passed."  It  is  insisted  that  the  suspension  of 
the  rule  requiring  that  "every  ordinance  shall  be  read  at  two  meet- 
ings of  the  council,  unless  two-thirds  of  the  council  shall  vote  for 
the  dispensation  of  this  rule,"  is  not  equivalent  to  an  agreement  on 
the  part  of  two-thirds  of  the  members-elect  to  suspend  Sec.  11, 
Article  3,  of  the  Charter  of  1851. 

The  rule  in  question  was  undoubtedly  adopted  in  obedience  to  this 
section  of  the  charter,  and  as  it  can  not  be  suspended  unless  the 
proposition  to  do  so  receives  at  least  as  many  votes  as  was  required 
to  suspend  the  operation  of  said  section  of  the  charter,  we  are  con- 
strained to  conclude  that  the  suspension  of  the  rule  was  a  substantial 
compliance  with  the  charter,  and  hence  that  the  ordinance  was  le- 
gally adopted. 

We  must  presume  that  the  emergency  contemplated  by  the  char- 
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ter  existed,  and  that  the  proposition  to  suspend  the  rule  received 
the  requisite  number  of  votes. 

To  construe  Sec.  5,  Article  4,  of  the  charter  as  requiring  a  vote 
to  suspend  the  operation  of  Sec.  11,  Article  3,  to  be  approved  by  the 
mayor  would  be  in  effect  to  nullify  the  right  of  either  board  of  the 
general  council  to  suspend  it  all.  Such  a  construction  is  wholly  inad- 
missible. 

If  it  be  conceded  that  the  ordinance  involved  the  expenditure  of 
money  by  the  city,  still  the  charter  authorized  the  action  of  the  gen- 
eral council  in  the  premises. 

Although  the  contract  embraces  work  to  be  done  upon  several 
squares,  at  the  same  rate  per  front  foot,  it  is  not  shown  that  the 
work  was  not  contracted  for  by  the  square.  The  presumption  in  such 
a  state  of  case  must  be  that  the  work  was  let  out  in  accordance 
with  the  provisions  of  the  ordinance,  the  fact  the  intersections  were 
included  in  the  bids  for  the  several  squares  neither  tends  to  show 
that  the  work  was  let  by  the  square,  and  we  may  well  assume  that 
by  embracing  in  each  square  the  intersection  to  be  paid  for  by  the 
city,  the  cost  of  the  work  chargeable  to  the  lot  owners  was  dimin- 
ished. 

The  validity  of  the  contract  did  not  depend  upon  its  being  at- 
tested by  the  city  engineer,  but  upon  the  approyal  of  both  boards  of 
the  general  council. 

It  is  undoubtedly  true  that  an  ordinance  passed  by  a  municipal 
corporation  must  be  made  to  conform  strictly  to  the  provisions  of  the 
charter,  but  this  strictness  applies  to  the  substjance  rather  than  to 
the  letter  of  the  charter,  and  ought  not  to  be  carried  to  such  an  ex- 
tent as  to  render  it  impossible  for  the  charter  to  be  allowed  to  op- 
erate at  all. 

Perceiving  no  available  ground  for  a  reversal  of  chancellor's 
judgment,  it  is  affinned. 

Bullock,  Anderson  &  Weissenger,  for  appellants. 
Jackson,  Parsons,  for  appellees. 
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W.  S.  HoucHLAND  r.  H.  M.  Hchxses. 

Brokers — Commission. 

A  realeetate  'broker  Is  entitled  to  a  commlBsion,  where  it  appears 
that  the  owner  did  not  in  good  faith  withdraw  the  property  from  the 
market,  but  in  a  few  days  after  the  pretended  withdrawal,  sold  the 
land  to  persons  whom  the  agent  had  in  effect  procured. 

APPBAL  FROM  HARRiSON  CIRCUIT  COURT. 

January  22,  1873. 

Opinion  by  Judge  Hardin  : 

It  seems  to  us  that  the  evidence  authorizes  the  conclusion  that 
the  services  rendered  by  the  appellant  under  his  contract  led  to  the 
sale  to  Ashbrook,  and  that  the  appellee,  although  professing  to  ex- 
ercise his  right  of  withdrawing  his  property  from  market  and  there- 
by discharging  the  appellant  as  his  agent,  the  fact  that  within  a  few 
days  afterwards  he  availed  himself  of  the  opportunity  of  selling, 
which  the  appellant  had  in  effect  procured,  satisfies  us  that  he  did 
not  abandon  the  intention  of  selling  for  such  prices  as  the  appellant 
could  have  gotten,  ftor  in  good  faith  withdraw  the  property  from 
market,  and  that  the  sale  as  made  by  him  should  be  regarded  as 
having  been  effected  by  the  appellant  under  his  contract,  and  he  is 
therefore  entitled  to  compensation  accordingly. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial  and  proceedings  consistent  with  this  opinion. 

Judge  Pryor  dissenting. 

/.  Q.  Ward,  for  appellant. 
Tritnble,  for  appellee. 


S.  S.  Potter  v.  R.  T.  Young. 

Evidence^Parol'— Time  of  Issuance  of  Restraining  Order. 

Parol  evldenee  is  not  admissible  to  show  that  a  restraining  order 
signed  by  the  special  Judge  was  signed  on  a  date  other  than  that  on 
which  he  presided. 


382  Kentucky  Opinions. 

Opinion  of  the  Court. 
APPBAL  FRQIif  WARKfEN  CIRCUIT  COURT. 

January  23,  1873. 

Opinion  by  Judge  Piryor  : 

The  petition  upon  which  the  injunction  was  obtained  restraining 
the  collection  of  the  judgment  against  the  appellant  shows  that  it 
was  rendered  during  a  regular  term  of  the  Warren  Circuit  Court 
by  a  special  judge  elected  and  qualified  as  provided  by  law. 

No  fraud  is  alleged  with  reference  to  the  judgment,  or  the  pro- 
ceeding under  which  it  was  obtained.  The  record  also  shows  that 
the  signature  of  the  judge  is  annexed  to  the  orders  of  the  court 
made  on  the  day  the  judgment  was  rendered.  He  was  then  clothed 
with  judicial  power,  and  parol  proof  will  not  be  permitted  to  de- 
stroy the  verity  of  such  a  record  by  showing  that  the  judge  in  fact 
signed  the  order  on  some  other  day  than  that  on  which  he  presided. 
Blackstone  says:  "That  a  court  of  record  is  that  where  the  acts 
and  judicial  proceedings  are  enrolled  in  parchment  for  a  perpetual 
memorial  and  testintony,  and  are  of  such  high  and  supereminent  au- 
thority that  their  truth  is  not  to  be  called  in  question."  To  this 
rule  there  are  exceptions,  as  where  a  judgment  has  been  obtained 
by  fraud,  but  record  evidence  would  constitute  but  little  protection 
to  litigants  if  permitted  to  be  attacked  by  reason  of  the  judge  fail- 
ing to  sign  them  on  the  day,  or  have  them  read  over  in  accordance 
with  a  statute  when  properly  construed  is  merely  directory. 

The  judgment  sustaining  the  demurrer  is  affirmed. 

Gorin,  for  appellant, 
Rodes  &  Clark,  for  appellee. 


Thomas  Murphy  v.  Wm.  M.  Johnson. 

Sales — Payment  In  Commodity — Priority  of  Claimants. 

One  who  sold  another  hogs  to  <be  paid  for  in  com  at  a  certain  price 
per  barrel  has  no  claim  on  com  grown  in  a  particular  field  hj  the 
purchaser,  as  against  an  execution  creditor  of  the  purchaser,  where 
the  com  has  not  been  identified  and  set  apart  tor  the  debt  ibefore  the 
execution  was  levied  thereon. 
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APPEAIi  FROM  NICHOIAS  CIRCUIT  CX)URT. 

January  22, 1873. 

Opinion  by  Judge  Peters  : 

Jones,  a  man  of  color,  rented  from  appellee  in  the  spring  of  1870 
a  field  to  cultivate  in  com.  In  April  or  May  of  that  year,  while 
they  were  engaged  in  planting  the  field  in  corn,  appellee  sold  to 
Jones  four  hogs  at  the  price  of  $55,  to  be  delivered  the  following 
August,  which  amount  Jones  agreed  to  discharge  in  com  at  $2.50 
per  barrel,  to  be  delivered  at  the  proper  time  for  cribbing  it. 

In  October,  1870,  the  com  raised  on  the  field  was  cut,  and  put  into 
shocks,  being  sixty-five  in  number,  and  appellant,  a  judgment  cred- 
itor of  Jones,  placed  an  execution,  which  he  caused  to  issue  on  his 
judgment  in  the  hands  of  Waugh,  a  constable  of  Nicholas  County,^ 
the  same  in  which  the  field  was  situate,  and  in  which  the  parties 
resided,  who  levied  it  on  the  shocks  of  com  in  said  field  and  sold 
thirty-four  of  them  to  satisfy  appellant's  debt. 

This  action  was  brought  by  appellee  against  Waugh,  the  consta- 
ble, for  the  value  of  the  com  sold,  claiming  that  he  was  by  his  con- 
tract entitled  to  as  much  of  the  com  grown  on  his  field  as  would 
pay  his  debt  and  by  agreement  appellant  was  substituted  as  the  de- 
fendant in  the  action  in  place  of  Waugh,  to  whom  he  had  given'  a 
bond  of  indemnity.  On  the  trial  of  the  cause  in  the  court  below  the 
appellee  was  successful,  and  this  appeal  is  prosecuted  to  reverse  the 
judgment  in  his  favor. 

Stewart  Johnson,  the  son  of  and  witness  for  appellee,  who  gives 
a  very  clear  and  intelligent  account  of  the  transaction,  proves  in 
substance  that  in  the  spring  of  1870  his  father  rented  to  Jones  a 
house,  garden,  and  a  field  to  be  cultivated  in  corn,  the  rent  to  be  paid 
for  in  labor  by  Jones.  That  about  the  middle  of  April  or  first  of 
May,  while  they  were  planting  the  com,  his  father  sold  four  hogs  to 
Jones  to  be  delivered  the  first  day  of  August  thereafter,  and  to  be 
paid  for  in  com  at  $2.50  per  barrel,  at  com  gathering  time  in  the 
fall;  that  there  was  nothing  said  about  the  field  out  of  which  his 
father  was  to  get  the  com,  but  that  Jones  cultivated  no  other  field 
of  com  that  year. 

Appellee  caused  himself  to  be  sworn  as  a  witness,  and  proved 
the  contract  substantially  as  his  son  had  done;  he  also  stated  that 
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he  had  never  beeft  paid  for  the  hogs,  that  they  wef 6  planting  the  com 
when  the  contract  was  made ;  that  the  com  was  not  to  be  delivered 
by  Jones  till  cribbing  time,  which  occurs  after  the  10th  of  October; 
that  the  com  had  not  been  measured,  or  pointed  out  to  him,  and  he 
did  not  know  whether  he  was  to  get  the  particular  shocks  levied  on 
by  the  constable  or  not. 

The  execution  with  the  return  of  the  levy  and  sale  of  the  com 
by  the  constable  was  introduced  and  some  other  evidence,  not  ma- 
terial, however,  to  be  specially  noticed  in  determining  the  legal 
propositions  involved. 

The  court  below,  on  motion  of  appellee,  charged  the  jury  that  if 
they  believed  from  the  evidence  that  the  plaintiff,  Johnson,  sold 
Jones,  the  defendant  in  the  execution,  hogs  at  the  price  of  $55.05  and 
was  to  have  therefor  corn  then  growing,  or  to  be  grown  in  the  Add 
on  the  farm  of  said  plaintiff  at  cribbing  time  in  a  quantity  sufficient 
at  $2.50  per  barrel  to  pay  for  said  hogs,  and  the  defendant  levied 
upon  and  sold  said  corn  so  as  to  prevent  the  plaintiff  from  gather- 
ing the  same,  they  must  find  for  the  plaintiff  the  said  sum  of  $55.05. 
But  if  the  jury  believe  from  the  evidence  that  the  contract  between 
Johnson  and  Jones  was  that  the  hogs  were  to  be  paid  for  in  com 
at  $2.50  per  barrel  without  reference  as  to  where  the  corn  was 
g^own,  or  procured,  then  they  must  find  for  the  defendant.  To  the 
giving  of  this  instruction  appellant  excepted,  and  the  correctness 
of  that  fuling  we  proceed  now  to  consider. 

This  court  in  the  case  of  Cummins  v.  Griggs  &  Hayes,  2  Duvall 
87,  sustained  a  sale  of  growing  crop  of  tobacco  made  about  the  20th 
of  August,  1863,  the  vendor  retaining  the  ostensible  possession,  and 
agreeing  to  take  care  of  it,  and  cut  and  cure  it,  in  that  case  the  court 
said :  "Until  that  has  been  done  it  was  not  removable,  and  susceptible 
of  any  other  than  a  constructive  possession,  the  retention  of  an  ap- 
parent possession  by  the  vendor  did  not  per  se  make  the  absolute 
sale  fraudulent,  as  against  a  creditor  of  the  vendor."  But  the  ground 
on  which  that  decision  rests  is  that  nothing  was  left  to  be  done  in 
order  to  ascertain  the  value  or  to  identify  the  thing  sold,  and  there- 
fore an  implied  preliminary,  to  the  divestiture  of  the  vendor's  title. 
The  parties  had  fixed  the  price,  and  the  contract  conclusively  identi- 
fied the  tobacco  sold  and  paid  for. 

In  this  case  it  is  not  pretended  that  the  com  which  appellee  was 
to  get  was  identified:  it  was  not  even  identified  and  set  apart;  it 
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was  matured  and  cut  and  put  into  shocks.  But  there  was  no  evi- 
dence whatever  that  appellee  was  to  get  his  pay  out  of  the  field 
rented  from  him  by  Jones,  for  young  Johnson  says  there  was  noth- 
ing said  about  the  field  out  of  which  his  father  was  to  get  the  com. 
The  court  under  this  state  of  the  testimony  should  have  told  the 
jury  that  imless  they  believed  from  the  evidence  that  the  com  which 
appellee  was  to  get  in  pay  for  his  hc^  was  identified,  or  that  the 
corn  was  identified,  and  set  apart  for  appellee  before  the  fi.  fa.  and 
known  at  the  date  of  the  contract  was  placed  in  the  constable's 
hands,  they  should  find  for  the  defendant. 

Under  this  view  of  the  case  other  questions  discovered  need  not 
be  decided.  But  for  the  reasons  stated  the  judgment  must  be  re- 
versed and  the  cause  remanded  for  a  new  trial  and  further  proceed^ 
ings  not  inconsistent  herewith. 

Hargis  &  Norvell,  Chism,  for  appellant, 

Wnk  Ross,  for  appellee. 


Isaac  Rainey  v.  Henry  Martin. 

Bills  and  Notes— -Construction. 

Where  the  court  construes  a  note  ntost  favorably  to  the  maker 
the  latter  ought  not  to  comj^lain. 

APPEAiL  FROM  HARRISON  CIRCUIT  COURT. 

January  23,  1873. 

Opinion  by  Judge  Lindsay  : 

The  circuit  judge  decided  that  the  note  sued  on  bore  interest 
from  the  31st  day  of  January,  1868.  The  obligor  must  have  meant 
something  by  agreeing  to  pay  it  on  that  day.  It  is  true  that  it  is 
afterwards  recited  that  the  note  for  the  land  is  made.  The  only 
effect  that  can  be  given  to  the  stipulation  that  he  would  pay  on  the 
day  named  is  that  interest  should  begin  to  run  from  that  date, 
although  the  right  to  coerce  payment  should  not  accrue  until  the 
deed  should  be  made. 

25 
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The  court  below  construed  appellant's  own  undertaking  most  fa- 
vorably to  him,  hence  he  ought  not  to  complain.  He  did  not  object 
to  tiiie  suits  having  been  prematurely  instituted,  but  answered  the 
amended  petition. 

Judgment  affirmed. 

Cleary  &  West,  for  appellant. 
Trimble,  for  appellee. 


R.  P.  Miles  v.  J.  K.  Bayles. 

Costt— Judgment  for. 

Under  R.  S.,  p.  288,  ch.  25,  §  16,  relating  to  costs,  tbe  party  wbo 
succeeds  In  recovering  Judgment  In  an  action  is  entitled  to  a  judg- 
ment for  costs. 

APPEAL  FROM  WABHINOTON  CIRCUIT  COURT. 

January  23,  1872. 

Opinion  by  Judge  Peters  : 

Chapter  25,  Sec.  13,  Revised  Statutes,  page  288  (Ky.  Statutes^ 
Sec.  889),  contains  the  following  provisions:  The  party  succeed- 
ing in  any  civil  suit  or  action,  on  the  merits  or  otherwise,  shall  re- 
cover costs  unless  diflFerently  provided,  etc.,  etc. 

This  provision  of  the  statute  makes  no  exception  on  accotmt  of  tbe 
amount  recovered.  The  party  who  succeeds  in  the  suit  or  action 
in  the  recovery  of  a  judgment,  be  it  ever  so  small,  is  entitled  to 
costs.  Brandies  v.  Stevxjrt,  etc.,  1  Met.  395.  The  court  below, 
therefore,  erred  in  adjudging  to  appellee  cost,  which  is  the  only  error 
prejudicial  to  appellant  in  the  judgment  and  proceedings  complained 
of.  But  for  the  error  in  adjudging  costs  to  appellee  the  judgment 
must  be  reversed  and  the  cause  remanded  with  directions  to  award 
to  appellant  his  full  costs  in  that  court. 

By  an  act  approved  March  10,  1854,  1  Vol.  R.  S.,  page  294  (Ky. 
Statutes,  Sec.  891),  this  court  has  a  discretion  in  awarding  costs 
incurred  here  as  may  seem  just  and  proper,  and  as  the  judgment 


J 


Thos.  W.  Paschel  v.  W,  S.  Sheppakd.  387 


Opinion  of  the  Court. 


complained  of  is  only  reversed  in  part,  it  seems  proper  that  each 
party  should  pay  his  own  costs  in  this  court  and  the  clerk  will  tax 
the  costs  accordingly. 

L.  R.  Thompson,  Hays,  for  appellant. 

I 
J.  S,  Ray,  for  appellee. 


Thos.  W.  Paschal  v.  W.  S.  Sheppakd. 

Coctt— Liability  for  Board  During  Imprltonment. 

A  person  In  prison  under  Civ.  Process  was  liable  under  tbe  statute 
of  1866,  for  his  board  during  hie  confinement  in  tbe  jail,  at  tbe  rate 
of  75  cents  per  day,  to  be  taxed  as  costs  in  the  case,  but  was  not 
liable  under  an  implied  assumpsit  to  the  jailor. 

APPEAL  FROM  FXTLAiSKI  dRCUIT  CX>mtT. 

January  24, 1873. 

Opinion  by  Judge  Peters  : 

Appellant  was  arrested  by  the  sheriflf  of  Pulaski  County,  by  vir- 
tue of  a  writ  of  capias  ad  satisfaciendum  in  favor  of  one  Hubble, 
and  delivered  to  appellee  as  jailor  of  said  county  and  was  detained 
by  him  in  the  jail  of  this  county  for  a  considerable  length  of  time, 
till  his  board  amounted  to  the  sum  of  $127.75,  according  to  the  fees 
as  fixed  by  law,  and  this  action  was  brought  to  recover  said  sum 
against  appellant.  His  demurrer  to  the  petition  was  overruled  by 
the  court  below,  and  having  failed  to  plead  further  judgment  was 
rendered  against  him  and  he  has  appealed  to  this  court. 

Th«  statute  provides  that  for  keeping  a  person  under  civil  process 
in  jail  and  dieting,  etc.,  the  jailor  shall  have  for  each  day  seventy- 
five  cents  to  be  paid  by  the  plaintiff,  and  to  be  taxed  as  costs  against 
the  defendant,  etc.  1  R.  S.  524.  The  compensation  was  increased  to 
75  cents  per  day  by  an  act  of  1865. 

The  compensation  for  the  jailor  for  services  such  as  are  sued  for 
m  this  action  is  provided  for  by  law,  and  the  person  designated  by 
whom  the  services  performed  by  the  jailor  shall  be  paid  for,  and 
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to  the  person  thus  designated  he  must  look.  With  the  prisoners  the 
jailor  has  no  contract,  either  express  or  implied,  and  if  he  could  re- 
cover from  the  prisoner  the  latter  would  be  doubly  responsible,  first 
to  the  plaintiff  in  the  writ,  in  the  way  of  costs,  and  second,  to  the 
jailor  on  an  implied  asstunption  for  the  same  demand,  a  burden 
which  the  law  does  not  impose. 

Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  to  sustain  appellant's  demurrer  to  the  petition  and 
for  further  proceedings  consistent  herewith. 

James,  for  appellant 

Morrow,  far  appellee. 


P.  C.  Broyles  V,  Wm.  Moffet's  Adm'r. 

Husband  and  Wife— Husband's  Death— Liability  of  Wife's  Property. 

The  court  will  not  Interfere  after  the  death  of  both  husband  and 
wife  to  apply  the  proceeds  of  property  belonging  to  the  wife  to  the 
payment  of  the  husband's  debts. 

Husband  and  Wife— Notes— Burden  of  Proof. 

The  burden  is  on  one  who  seeks  to  apply  notes  executed  to  the 
wife  to  the  lyayment  of  the  husband's  debts,  to  riiow  that  the  notes 
were  executed  for  property  or  money  belonging  to  the  estate  of  the 
husband. 

APPEAL  FROM  WASHINOTON  CIRCUIT  COURT. 

January  24, 1873. 

Opinion  by  Judge  Lindsay  : 

There  is  absolutely  no  evidence  tending  to  show  that  the  $295  on 
hand  at  the  time  of  Mrs.  Moifet's  death  did  not  belong  to  her. 

The  note  on  Craycraft  &  Montgomery  for  $337  was  given  for 
bacon  and  a  few  other  small  articles,  including  a  stove.  Craycraft 
did  not  know  whether  the  purchases  were  made  at  the  sale  of  the 
effects  of  W.  G.  MofFet's  estate  or  at  the  sale  made  by  Mrs.  MoflFet 
The  meat  set  apart  to  Mrs.  Moflfet  was  nearly  all  sold  on  the  day 
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of  the  sale  made  by  her  deceased  husband's  administrator ;  other 
of  her  household  property  was  also  sold  at  the  same  time  at  the 
price  at  which  bacon  sold  20  to  25  cents  per  pound,  such  quantity 
as  would  likely  be  set  apart  to  the  widow  would  sell  for  three  hun- 
dred dollars.  It  is  not  impossible  that  this  note  was  given  for  Mrs. 
Moffet's  property,  and  the  testimony  does  not  require  us  to  con- 
dude  that  it  was  not. 

The  note  of  Booker  for  $27  stands  upon  about  the  same  footing 
with  that  of  Craycraft  and  Montgomery.  The  note  for  $300  on 
Covington  was  given  to  Mrs.  Moffet  during  the  life  of  her  hus- 
band, and  with  his  consent  for  a  piano  which  belonged  to  her  before 
her  marriage.  Moffet  was  not  compelled  to  reduce  this  piano  to  his 
possession.  He  had  the  right  to  allow  his  wife  to  retain  it  as  her 
individual  property,  notwithstanding  their  marriage,  and  as  he  seems 
to  have  dcMie  so,  the  courts  will  not  after  the  death  of  both  the 
husband  and  wife,  interfere  to  apply  the  proceeds  to  the  payment  of 
the  husband's  debts. 

For  the  same  reasons  the  note  given  for  the  hire  of  one  of  Mrs. 
Moffet's  negroes  for  the  year  1865  v\ras  held  to  be  part  of  her  estate. 

There  is  not  sufficient  testimony  to  establish  that  the  note  on  Noe 
for  $37,  the  note  on  D.  Moffet  for  $100,  or  the  note  on  Mitchell  for 
$300,  or  either  of  them  were  given  for  property  or  money  belonging 
to  the  estate  of  W.  G.  Moffet,  and  the  onus  was  upon  appellant  to 
make  out  his  case  as  to  each  of  the  items  set  up  by  him. 

The  rents  of  the  house  and  lot  adjudged  to  be  subject  to  the  pay- 
ment of  W.  G.  Moffet's  debts  inured  to  the  benefit  of  his  heirs, 
and  were  not  assets  in  the  hands  of  his  administrator. 

Perceiving  no  error  in  the  judgment  of  the  circuit  court  it  is 
afHrmed, 

In  this  case  Chief  Justice  Hardin  did  not  sit. 

W,  H.  Hays,  for  appellant. 
Ray  &  Walker,  for  appellees. 
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J.  M.  Hawkins  v.  T.  L,  Lee^  etc. 

Baffment— Carrying  Without  Compensation. 

Where  a  eteamer  undertook  the  tranaportation  of  a  package  with- 
out receiving  or  expecting  compensation  therefor  Ita  relation  to  the 
owner  was  that  of  a  mere  bailee  and  was  not  liable  for  the  Iom  o< 
the  package  unleaa  It  resulted  from  Its  negligence  or  the  negligence 
of  its  agents  or  serrants. 

Appeal— J  udgmen^—Reversai. 

The  judgment  of  the  court  In  a  common  law  action  stands  on  the 
eame  footing  with  the  verdict  of  the  jury,  and  will  not  be  disturbed 
on  appeal,  unless  palpably  against  the  weight  of  the  evidence. 

AFF!E3AL  FROM  McGRACEBN  CIROUIT  COURT. 

January  24, 1873. 

Opinion  by  Judge  Lindsay  : 

The  testimony  shows  that  no  change  was  made  and  no  compensa- 
tion expected  for  the  transportation  of  the  package  containing  plain- 
tiff's money  from  Paducah  to  its  destination  on  the  Tennessee 
River. 

As  to  such  package  the  owners  of  the  steamer  were  not  acting 
in  the  capacity  of  common  carriers,  but  as  mere  accommodation 
bailees.  They  are  not  liable  for  its  loss  unless  it  resulted  from 
the  neglect  of  themselves,  their  agents  or  their  servants. 

Whether  or  not  it  was  so  lost,  was  a  question  which  the  parties 
voluntarily  submitted  to  the  court  for  adjudication.  The  judgment 
of  the  court  in  a  common  law  action  stands  on  the  same  footing 
with  the  verdict  of  a  jury.  We  are  not  prepared  to  decide  that 
the  judgment  in  this  case  was  palpably  against  the  weight  of  the 
evidence. 

It  must  therefore  be  affirmed. 

Harris  &  Allen,  for  appellant. 
Q'  Q'  Q^ig^y,  for  appellee. 
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E.  T.  WiLUAMS  V.  ].  M.  Williams. 

Divorce— Cruel  Treatment — Evidence. 

The  evidence  was  held  not  to  Okow  that  the  wife  was  entitled  to  a 
divorce  on  the  ground  of  emel  and  Inhnman  treatment 

APFBAIi  FROM  TODD  CIRCUIT  COURT. 
January  2i,  1873. 
Opinion  by  Judge  Rryor  : 

The  cruel  and  inhuman  treatment  complained  of  by  the  wife  con- 
sists in  occasional  quarrels  between  herself  and  husband,  with  ref- 
erence to  the  children  of  each,  by  former  marriage,  and  in  relation 
to  their  property.  They  had  lived  together  as  husband  and  wife  for 
fourteen  years  and  notwithstanding  the  statement  of  the  children 
and  the  relatives  of  th«  parties,  who  seem  to  have  become  enlisted 
on  the  one  side  or  the  other  of  the  controversy,  we  are  inclined 
to  believe  that  they  lived  happily  enough  together  until  by  reason 
of  their  declining  years  they  each  became  peevish  and  fretful,  and 
as  the  result  of  a  hasty  and  inconsiderate  conclusion  resolved  to 
separate  from  each  other  without  any  good  or  sufficient  cause. 

Occasional  trouble,  no  doubt,  now  and  then  existed  in  a  family 
like  theirs,  with  children  whose  claims  to  parental  affection  were 
not  always  recognized  by  the  stepfather  or  the  stepmother.  Wc 
have  no  doubt  but  what  the  appellee  told  his  wife  to  leave,  when 
temporarily  excited  by  the  conduct  of  some  of  the  children  whom 
he  supposed  had  been  subjecting  him  to  ridicule.  He  seems,  how- 
ever, to  have  repented  of  this  rash  act  and  very  soon  made  overtures 
and  duties  as  a  husband  and  the  wife  should  at  once  have  accepted 
his  proffered  terms  and  ended  their  troubles.  The  character  of  these 
parties,  connected  with  their  past  history  whilst  together  as  husband 
and  wife,  is  convincing  that  the  husband  entertained  no  suspicion 
to  his  wife  for  a  settlement  of  all  their  domestic  troubles,  that  gave 
evidence  of  the  fact  that  he  was  not  unmindful  of  his  obligations 
as  to  the  purity  and  virtue  of  his  wife,  and  the  statement  of  Leavill, 
who  seems  to  have  been  a  very  willing  witness,  was  prompted  more 
by  reason  of  his  hostility  to  the  appellee,  than  by  his  recollection 
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of  what  really  passed  between  him  and  his  old  uncle,  who  seems, 
according  to  the  witness's  statement  to  have  reposed  in  him  the  ut- 
most confidence  when  detailing  the  cause  of  his  domestic  trouble. 
There  is  nothing  in  the  record  to  prevent  these  parties  from  spend- 
ing their  remaining  years  happily  together  and  the  chancellor  with 
this  view  dismissed  the  petition,  and  we  must  affirm  the  judgment 
The  appellee,  the  husband,  must  pay  all  the  costs,  including  the  costs 
of  the  wife,  both  in  this  court  and  the  court  below. 

Kennedy,  for  appellant. 

Petrie,  for  appellee. 


John  W.  Underhill  v.  William  Raswell. 

Arbitration  and  Award — Award — Delivery  of  Copies. 

Under  Cly.  Oode,  S  499,  sulwec.  6,  requiring  delivery  of  copies  of 
award  to  each  of  tihe  parties,  delivery  of  a  copy  of  the  award  to  the 
attorney  of  one  of  the  parties  is  reversible  error. 

APPEAL  FROQi  WARREN  CmCUIT  COURT. 

January  24, 1873. 

Opinion  by  Judge  Peters  : 

Although  this  vexatious  litigation  has  already  been  protracted  for 
years,  and  until  the  costs  very  far  exceeds  the  insignificant  amount 
of  the  judgment  from  which  this  appeal  is  prosecuted,  still  this 
court  is  powerless  to  put  an  end  to  it,  and  unless  we  would  disregard 
a  plain  and  positive  requirement  of  the  statute  we  feel  constrained 
to  reverse  the  judgment  of  the  court  below,  reluctantly,  indeed,  on 
account  of  the  smallness  of  the  amount  involved,  and  of  the  further 
opportunity  it  will  afford  the  parties  to  use  the  court,  or  a  conven- 
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tional  tribunal  as  an  elysium  to  luxuriate  in  the  spirit  of  contro- 
versy, it  may  be,  for  another  seven  years. 

By  Subdiv.  6  of  Sec.  499,  Civil  Code,  arbitrators  and  their  um- 
pire are  required  to  make  their  award  in  writing,  etc.  And  when 
it  is  so  made  out,  one  copy  thereof  shall  be  delivered  to  each  of  the 
contending  parties,  and  the  original  returned  to  court,  etc.  In  this 
case  it  appears  that  a  copy  of  the  award  was  delivered  to  the  attor- 
neys of  each  of  the  parties,  and  not  to  the  parties  themselves,  and 
while  from  the  surroundings  of  this  particular  case,  it  can  not  be 
doubted  that  the  delivery  of  the  copy  to  the  attorney  of  appellant 
had  the  eflFect  in  due  time  to  apprise  him  of  the  result  of  the  delibera- 
tions of  the  arbitrators ;  still  the  statute  is  imperative,  and  we 
can  not  disregard  its  behests. 

Wherefore  the  judgment  is  reversed,  and  the  cause  is  remanded 
with  directions  to  set  aside  the  award  and  for  further  proceedings 
consistent  with  this  opinion. 

Rades,  for  appellant 

/.  E,  Haswell,  Dulaney,  for  appellee. 


Leon  I.  Bergs  &  Co.  v.  T.  J.  Haggard. 

Estoppel — Shlftfna  Position. 

Where  a  defendant  lias  set  up  a  verified  plea  of  non  est  factum  In 
an  action  on  a  note,  he  can  not,  in  a  subsequent  suit  involving  the 
same  transaction  (after  phdntiff,  because  of  such  plea  dismisses  his 
action)  take  a  posiition  contrary  to  the  allegations  of  the  plea. 

APPEAL  FROM  CLARK  CIRCUIT  COURT. 

January  24,  1873. 

Opinion  by  Judge  Lindsay  : 

The  firm  of  Bruner  &  Haggard  being  indebted  by  note  to  appellants 
in  the  sum  of  $838.98,  due  September's,  1860,  on  the  5th  of  March, 
1861,  paid  thereon  the  sum  of  $338.98  and  Bruner  executed  the  firm 
note  for  the  further  sum  of  $500,  due  in  thirty  days,  appellants 
agreeing  to  surrender  the  original  note. 

In  April,  1857,  suit  was  brought  on  the  $500  note.  The  appellee. 
Haggard,  defended  this  suit  upon  the  ground  that  prior  to  the  exe- 
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cution  of  the  note,  the  partnership  between  Bruner  and  himself  had 
been  dissolved  and  all  the  effects  turned  over  to  Bruner,  who  in 
consideration  thereof  had  agreed  to  pay  all  the  firm  debts,  which 
facts  were  known  to  all  their  creditors  prior  to  the  execution  of  the 
note,  and  that  the  same  was  not  his  act  and  deed.  A  trial  was  had 
upon  the  issue  raised  by  this  answer  and  the  party  failing  to  agree, 
appellants  dismissed  that  action,  and  brought  this  suit  on  the  orig- 
inal note  for  $838.98. 

Haggard  answered,  alleging  that  long  before  the  institution  of 
this  suit  the  note  sued  on  was  paid  by  the  payment  of  $338.98  and 
the  acceptance  by  appellants  of  the  note  of  A.  I.  Bruner  for  $500 
in  discharge  and  full  settlement  thereof. 

Upon  the  trial  he  introduced  Bruner,  who  proved  that  he  made 
the  payment  of  $338.98  in  money,  and  executed  and  delivered  to  ap- 
pellants the  note  for  five  hundred  dollars ;  that  they  accepted  it  in  dis- 
charge of  the  note  sued  on,  and  promised  to  send  said  last  named 
note  to  him;  and  he  also  proved  that  the  firm  of  Bruner  &  Haggard 
had  not  been  dissolved.  The  record  of  the  suit  on  the  note  for 
five  hundred  dollars  was  offered  as  evidence  by  appellant  and  per- 
mitted to  go  to  the  jury. 

Appellee's  own  evidence  shows  that  the  defense  relied  upon  by 
him  in  the  first  suit  was  wholly  unfounded,  that  in  point  of  fact  the 
firm  did  exist  when  the  five  hundred  dollar  note  was  executed,  and 
that  it  was  legally  binding  upon  him. 

Yet  by  his  sworn  plea  of  non  est  factum  he  induced  the  appellants 
to  abandon  that  suit,  and  resort  to  the  present  action,  as  they  had 
the  right  to  do  in  case  such  plea  was  true;  and  as  appellee  had 
sworn  to  its  truth  they  had  a  right  to  accept  it  as  true,  and  act 
upon  it;  and  upon  the  plainest  principles  of  equity  and  fair  dealing, 
he  is  estopped  from  relying  upon  a  defense  in  this  action  inconsis- 
tent with  his  said  plea  of  non  est  factum  in  the  first  suit. 

"Admissions,  whether  of  law  or  of  fact,  which  have  been  acted 
upon  by  others,  are  conclusive  against  the  party  making  them,  in  all 
cases  between  him  and  the  person  whose  conduct  he  has  thus  influ- 
enced. It  makes  no  difference  in  the  operation  of  this  principle 
whether  the  thing  admitted  be  true  or  false,  it  being  the  fact  that 
it  has  been  acted  upon  that  renders  it  conclusive." 

Herman's  Law  of  Estoppel,  Sec.  323.  It  must  be  taken  as  true  as 
against  Haggard  for  the  purposes  of  this  action  that  the  firm  had 
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been  dissolved  when  Bruner  executed  the  $500  note,  and  hence  that 
he  acted  without  audiority  and  did  not  bind  Ragged  by  his  acts. 

Assuming  this  to  be  true,  the  execution  of  that  note  did  not  merge 
the  liability  existing  as  against  appellee  by  reason  of  the  balance 
then  due  on  the  note  first  executed  and  here  sued  on,  he  having 
solemnly  repudiated  the  $500  note  before  this  action  was  com- 
menced. Brosee  v.  Poynts,  3  B.  Monroe  178;  Calk  v.  Or  ear,  2  B. 
Monroe  420.  Upon  the  facts  presented  by  the  record  appellants 
were  entitled  to  recover. 

The  court  erred  in  giving  the  instruction  asked  by  appellee  and 
in  refusing  Instruction  No.  1  asked  by  appellants. 

Judgment  reversed  and  cause  remanded  for  a  new  trial  upon  prin- 
ciples consistent  with  this  opinion. 

Tucker,  Mulligan,  for  appellant. 

'  Buckner,  for  appellee. 


Thomas  McNeely's  Administrator  v.  Phillip  Guier,  et  al. 

Vendor  and  Purchaser — Purchaee  Money. 

Where  E.  purchaeee  land  for  his  brother  P.,  and  the  deed  to  P. 
shows  that  the  whole  amount  of  the  purchase  money  is  unpaid,  and 
a  Uen  is  retained,  it  is  immaterial  whether  the  money  is  due  from 
Bi  or  P.,  unless  the  vendee  of  P.  was  misled  thereby. 

Vendor  and  Purchaser — Purchase  Money  Lien — ^Abandonment. 

Where  E.  purchased  land  for  his  brother  P.,  and  gave  his  note 
therefor,  and  afterwards  the  land  was  eonveyed  to  P.,  and  the  re- 
quirements for  retaining  a  lien  for  the  purohase  were  eompUed  with, 
the  lien  can  not  be  said  to  have  been  abandoned. 

AFFfBAL  FROM  aRAVSS  CIRCUIT  COURT. 

January  25, 1878. 

Opinion  by  Judge  Pryor  : 

Thomas  McNeely  in  his  lifetime  sold  to  Emanuel  Guier  two  par- 
cels of  land  in  Graves  County  for  the  sum  of  $8,825,  for  which 
Guier  executed  his  two  notes,  each  dated  the  11th  of  October,  1859, 
one  for  $3,412.50,  due  the  1st  of  January,  1860,  and  the  other  for 
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the  same  amount,  due  the  1st  of  January,  1861,  and  both  bearing 
interest  from  date,  and  McNeely  executed  to  Guier  his  bond  for  tide. 
It  appears  from  the  testimony  that  although  Emanuel  Guier  exe- 
cuted these  notes  in  his  own  name  and  held  the  bond  for  title  in 
the  same  wajf,  that  he  was  in  fact  purchasing  the  land  for  his  brother 
Phillip  Guier,  who  was  then  a  non-resident.  Phillip  Guier  after- 
wards camie  to  Kentucky,  and  McNeely  on  the  23d  of  December, 
1859,  executed  to  Phillip  Guier  a  deed  for  the  land  containing  this 
recital  as  to  the  consideration,  ''for  and  in  consideration  of  six  thou- 
sand eight  hundred  and  twenty-five  dollars,  no  part  of  which  is  paid 
and  for  said  sum  said  Guier  has  executed  his  several  promissory 
notes  bearing  date  the  11th  of  October,  1859,  one  for  three  thou- 
sand four  hundred  and  twelve  dollars  and  fifty  cents,  due  the  1st 
of  January,  1860,  and  the  other  for  the  same  amount  due  the  1st  of 
January,  1861,  and  both  bearing  interest  from  date." 

After  this  Phillip  Guier  paid  to  McNeely  the  whole  of  the  first 
note  and  the  witnesses  say  it  was  paid,  they  think,  on  the  day  the 
deed  was  executed,  but  in  this  they  are  mistaken,  as  the  deed  retains 
a  lien  for  both  notes.  No  notes  were  ever  in  fact  executed  by  Phillip 
Guier  for  the  land,  but  McNeely  held  the  notes  only  given  by  Eman- 
uel Guier  at  the  time  the  bond  for  the  title  was  executed,  of  the  date, 
amount,  etc.,  of  the  notes  described  in  the  deed,  with  the  exception 
that  Emanuel  was  the  obligor  and  not  Phillip.  Hiillip  Guier  after- 
wards sold  the  land  to  appellee,  McGoodwin,  for  six  thousand 
dollars  and  executed  to  McGoodwin  his  bond  for  title. 

McNeely  died  and  suit  was  instituted  by  his  administrator  to  en- 
force the  lien  upon  the  land  making  Emanuel  Guier's  administra- 
tor and  Philip  Guier  defendants.  McGoodwin,  by  his  petition, 
was  made  a  defendant  and  in  hi«  answer  alleges  that  he  paid  Phillip 
Guier  for  the  land  and  that  Emanuel  Guier  was  indebted  to  Phillip 
and  had  assumed  the  payment  of  this  land  ddbt,  and  no  lien  was  in- 
tended to  be  retained  by  the  deed.  It  is  also  insisted  that  as  the  note 
described  in  the  deed  purported  to  have  been  executed  by  Phillip, 
when  in  fact  it  was  executed  by  Emanuel,  that  the  lien  was  thereby 
lost,  or  if  not  lost  as  between  the  parties,  can  not  be  enforced  against 
a  stranger. 

The  defense  relied  on  by  the  answer  is  not  sustained  by  the  proof 
only  so  far  as  it  appears  that  the  note  was  signed  by  Emanuel  and 
not  Phillip.    That  Emanuel  bought  the  land  for  his  brother  and  that 
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the  latter  paid  the  first  note  and  accepted  the  deed  from  McNeely  is 
clearly  proven.    We  can  not  well  see  in  what  way  the  lien  of  Mc- 
Neely has  been  released.    The  deed  upon  its  face  shows  that  the 
whole  of  the  purchase  money  was  unpaid.    There  is  no  question  but 
what  prior  to  the  adoption  of  the  Revised  Statutes  this  note  was  a 
lien  upon  the  land.    The  only  alteration  made  by  the  statute  is  "that 
to  save  the  lien  it  must  be  expressly  stated  in  the  deed  what  part  of 
the  purchase  money  is  unpaid."     The  language  of  the  statute  is, 
''the  grantor  shall  not  have  a  lien  unless  it  be  expressly  stated  in 
the  deed  what  part  of  the  purchase  money  remains  unpaid."    This 
deed  upon  its  face  shows  that  the  whole  amount  of  the  purchase 
money  is  unpaid  and  whether  due  by  Phillip  or  Emanuel  Guier  is 
immaterial  unless  the  vendee  McGoodwin  has  been  misled  by  it. 
There  is  no  evidence  whatever  that  McNeely  or  any  one  else  ever 
deceived  him  in  any  way  with  reference  to  this  lien  for  the  purchase 
money.    McNeely,  it  is  true,  after  the  death  of  Emanuel  Guier,  re- 
fused to  release  his  estate  by  releasing  or  surrendering  the  note  and 
taking  Phillip  Guier's  note  in  its  stead.    This  he  had  the  right  to  do. 
If  the  sale  had  been  actually  for  Emanuel's  benefit  and  he  was  to 
pay  for  the  land  it  could  not  affect  McNeely's  heirs.    McNeely  held 
Emanuel's  note  dated  in  October,  1859,  he  executed  the  deed  to 
Phillip  Guier  and  retained  a  lien  on  the  same  by  the  recital  of  the 
payments  thereafter  to  fall   due;  no  part  of  the  money  having 
been  paid.    The  acceptance  of  Emanuel  Guier's  note  prior  to  this 
time  for  the  land  and  the  execution  of  the  deed  afterwards  in  which 
a  lien  is  retained,  is  conclusive  that  the  lien  was  not  abandoned, 
and  in  this  view  of  the  case  he  held  the  note  of  Emanuel  Guier  for 
the  purchase  money,  and  also  retained  a  lien  in  the  deed  against 
Phillip,  whether  he  had  Phillip's  note  or  not.    This  debt,  however, 
as  the  proof  clearly  shows,  was  in  fact  owing  by  Phillip  and  he 
could  not  have  resisted  the  sale  of  this  land  to  pay  it.    McGoodwin, 
as  a  vigilant  vendee,  should  have  made  enquiry  of  McNeely  as  to 
this  indebtedness,  but  this  he  failed  to  do,  and  if  there  is  any  loss 
he  must  sustain  it,  and  not  McNeely's  estate. 

Judgment  is  reversed  and  the  cause  remanded  with  directions  to 
enter  a  judgment  subjecting  the  land  to  the  payment  of  the  note. 

Judge  Lindsay  dissenting. 

Rodman,  A.  R.  Boone,  for  appellant. 
C.  Bermett,  for  appellees. 
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Elias  Robinson,  etc.,  v.  Benj.  Powell^  etc. 

Trutto^Holdfng  Partition  Land  In  Trust. 

Where  land  was  ibought  aad  paid  for  with  the  product  <rf  the 
joint  labor  of  I.  and  J.,  but  afterwarda  I.  and  J.  partitioned  the  land 
between  themselves,  and  each  occupied  the  land  aa  thus  divided  until 
the  death  of  I.,  it  waa  held  that  I.  and  his  heirs  held  such  iK>rtion 
of  the  land  in  trust  for  J.  and  his  vendees. 

APPEAL  FROM  KNOX  CIRCUIT  COURT. 

January  25,  1873. 

Opinion  by  Judge  Peters  : 

Although  the  judgment  of  John  Swafford  against  the  children  and 
heirs  of  Isaac  Swafford  may  be  regarded  as  void,  still  in  this  case 
it  is  shown  by  a  very  decided  preponderance  of  the  evidence  that 
the  original  purchase  of  the  land  was  made  for  the  joint  benefit  of 
Isaac  and  John  Swafford,  that  it  was  paid  for  with  com  which  was 
the  product  of  their  joint  labor,  and  was  their  joint  property;  and 
although  the  title  was  made  to  Isaac  alone,  they  afterwards  agreed 
upon  a  division  of  the  land,  had  the  dividing  line  of  the  tract  run 
out,  and  eadi  held  to  that  line  while  Isaac  lived,  and  after  his  death 
there  was  no  change.  From  all  the  facts  proved  it  is  clear  that 
Isaac  Swafford  and  his  heirs  since  held  the  land  now  in  possession  of 
appellee  in  trust  for  John  Swafford  and  his  vendees,  and  their  pos- 
session should  not  be  disturbed. 

Wherefore  the  judgment  is  affirmed. 

Rodnum,  for  appellant. 
James,  for  appellee. 


Val.  King  v.  Commonwealth. 

Judges-*Appofntfnent — Presumption. 

In  the  absence  of  a  showing  to  the  contraay,  the  Court  of  Appeals 
will  preeume  that  the  provisions  of  the  law  as  to  the  appointment  of 
judges  pro  tempore  were  substantially  complied  with. 
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New  Trial— Dfaeretion  of  Court. 

In  penal  prosecutions  motions  for  new  trials  are  addressed  to  the 
sound  discretion  of  the  trial  court. 

APPEAL  FROM  LOUISVILLE:  CITY  COURT. 

January  25, 1873. 

Opinion  by  Judge  Lindsay  : 

It  is  insisted  that  the  judgment  in  this  case  should  be  reversed. 

First  Because  the  judge  pro  tern,  who  presided  upon  the  trial 
of  the  prosecution  was  not  sworn,  and 

Second.  Because  die  sickness  of  the  defendant  prevented  him 
from  preparing  his  case  for  trial  and  from  being  present  when  tried 
and  hence  that  the  court  erred  in  overruling  his  motion  for  a  new 
trial. 

The  record  shows  that  the  proceedings  were  had  before  a  judge 
pro  tem.y  and  is  silent  as  to  whether  or  not  he  was  sworn.  It  does 
not  appear  that  he  was  selected  to  try  this  particular  cause,  and  the 
plain  inference  from  all  that  appears  is  that  he  was  selected  to  hold 
the  term  or  some  part  thereof. 

As  we  have  not  the  order  before  us  showing  the  proceeding's  at 
the  trial  of  his  selection  we  must  presume  that  the  provisions  of  the 
law  were  substantially  complied  with,  and  we  are  strengthened  in 
this  conclusion  by  the  fact  that  the  alleged  failure  of  the  judge  to 
take  the  oaths  required  by  law  is  not  made  one  of  the  grounds  for 
a  new  trial. 

As  to  the  second  ground  relied  upon  in  this  court  it  is  sufficient 
to  say  that  in  penal  prosecutions  motions  for  new  trials  are  addressed 
to  the  discretion  of  the  judge  of  the  criminal  court  Subse.  3,  Sec. 
349,  Criminal  Code  of  Practice,  prohibits  this  court  from  reversing 
a  judgment  of  conviction  for  error  of  the  judge  of  the  court  below 
in  granting  or  refusing  a  new  trial.    The  judgment  must  be  affirmed. 

Demphey,  for  appellant 

Attorney  General,  for  appellee. 
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Wm.  Pence  v.  Gfia  W.  Anderson,  etc. 

Replevin— Judgment  for  Return  of  Property. 

Wbere  defendant  in  replevin  objects  to  the  setting  aside  of  a 
judgment  for  return  of  the  property  and  the  submission  of  the  ques- 
tion of  thie  value  of  the  property  and  the  damages  to  its  detention, 
he  was  not  prejudiced  by  tbe  judgment  for  return  of  the  property. 

APPEAL  FROM  MONTGOMERY  CIRCUIT  COURT. 

January  27,  1873. 

Opinion  by  Judge  Peters  : 

This  action  was  brought  by  appellant  to  recover  the  possession  of 
a  bay  mare,  saddle,  blanket  and  bridle,  upon  which  the  sheriff  of 
Montgomery  County  had  levied  an  execution  in  favor  of  appellee 
against  him,  and  having  executed  bond  under  Section  211,  Civil 
Code,  and  appellee  having  failed  to  take  the  necessary  steps  to  pre- 
vent it,  the  property  was  surrendered  by  the  sheriff  to  appellant. 

At  the  June  term,  1870,  of  the  Montgomery  Circuit  Court,  hfs  Sis- 
missed  his  action,  and  on  a  subsequent  day  of  the  same  term  of  the 
court  appellee  moved  to  amend  the  order  of  dismissal  and  for  a 
judgment  for  a  return  of  the  property  to  be  subjected  to  the  satisfac- 
tion of  his  execution,  and  the  court  sustained  the  motion  and  amend- 
ed the  judgment. 

And  on  a  subsequent  day  of  the  same  term  of  court  appellee 
moved  the  court  to  set  aside  the  judgment  rendered  in  the  case,  and 
to  have  a  jury  empanelled  and  sworn  to  ascertain  and  fix  the  value 
of  the  property  levied  on  by  the  sheriff,  to  which  appellant  ob- 
jected. 

In  his  bond  executed  for  the  purpose  of  having  the  property  taken 
by  the  sheriff  delivered  to  him,  appellant  undertook  that  he  would 
duly  prosecute  the  action  and  perform  the  judgment  of  the  court 
therein  by  returning  the  bay  mare,  saddle,  blanket,  and  bridle  deliv- 
ered to  him  if  a  return  should  be  adjudged  by  the  court  or  pay  to 
Tipton,  the  sheriff,  or  to  Anderson,  the  plaintiff  in  the  execution, 
such  sums  of  money  as  shall  be  adjudged  against  him. 

After  the  execution  of  the  bond  and  the  delivery  of  the  property 
to  him  by  virtue  thereof  he  had  no  right  to  dismiss  his  action,  and 
to  prevent  a  judgment  against  him  for  a  return  thereof,  or  for  the 
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value  to  be  assessed,  and  damages  for  the  detention.  Rogers  v. 
Bradford,  8  Bush  163.  To  ascertain  the  value  of  the  property  and 
the  damages  for  the  detention,  it  was  proper  to  have  a  jury  em- 
panelled. But  appellee's  motion  therefor  was  objected  to  by  appel- 
lant and  he  also  opposed  the  setting  aside  of  the  judgment  which 
had  been  rendered  against  him  for  the  return  of  the  property,  and 
by  doing  so  he  waived  his  right  to  a  jury,  and  the  mere  judgment  for 
a  return  of  what  he  had,  by  his  action  and  bond  deprived  the  sheriff, 
was  not  prejudicial. 

W.  H.  Holt,  for  appellant. 

Turner  &  French,  for  appellee. 


R.  C.  POINDEXTER  AND  WiFE  V.  HeNRY,  GrANT  &  BuSH. 

Fraudulent  Conveyancea-*Puttlng  Property  Beyond  Reach  of  Creditors. 
The  pleadings  and  the  evidence  were  held  to  show  that  a  convey- 
ance was  made  to  put  the  property  beyond  the  reach  of  the  vendor's 
crediton.  ' 

APPBAXi  FROM  CLARK  dRCUIT  COURT. 

January  28,  1878. 

Opinion  by  Judge  Peters  : 

An  unmarried  woman,  Mrs.  Poindexter,  purchased  the  land 
which  has  given  rise  to  this  controversy,  after  which  she  agreed  by 
parol  as  appears  from  the  record,  to  let  her  brother,  John  L.  Smith, 
have  the  one-half  of  it  if  he  would  pay  one-half  the  purchase  price, 
which  he  agreed,  but  failed  to  do. 

In  July,  1868,  reciting  in  the  deed  that  he  in  conjunction  with  his 
sister  had  purchased  the  land,  and  he  having  failed  to  pay  his  part 
of  the  purchase  price  to  their  vendors,  but  then  owed  $2,812.40, 
which  had  been  paid  by  his  sister  and  her  husband,  Richard  Poin- 
dexter, and  the  price  of  the  land  having  depreciated  very  much  since 
their  purchase,  so  that  his  interest  therein  was  not  worth  more  than 
the  amount  of  the  purchase  money  which  he  owed,  in  consideration 
thereof  he  conveyed  all  his  interest  in  said  land  to  his  sister. 

26 
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Mrs.  Poindexter  paid  or  undertook  to  pay  for  the  land  when  she 
purchased  it,  ninety-five  dollars  and  sixty  cents  per  acre,  and  at 
the  time  Smith  conveyed  his  interest  to  her,  according  to  the  de- 
cided preponderance  of  the  evidence,  it  was  worth  $80  per  acre, 
and  there  being  a  fraction  over  86  acres,  the  depreciation  on  Smith's 
half  would  have  amounted  to  $671,  leaving  the  value  of  his  half  of 
the  land  at  about  $3,475,  and  although  he  had  actually  paid  on  it 
$530  of  his  own  money,  to  say  nothing  of  the  $800  in  addition, 
which  is  alleged  to  have  been  paid  out  of  the  rents  of  the  place,  the 
consideration  recited  in  his  deed  is  over  six  hundred  dollars  less  than 
the  value  after  taking  off  the  depreciation,  and  then  in  addition  there- 
to he  loses  the  $530  which  he  had  paid. 

This  great  sacrifice  is  not  satisfactorily  accounted  for;  in  the 
amended  petition  the  appellees  charge  that  the  deed  to  appellants 
was  a  fraud  on  their  rights,  and  the  different  versions  given  of  the 
transaction  in  the  original  and  amended  answers,  together  with  the 
fact  that  the  consideration  recited  in  the  deed  is  considerably  less 
than  the  value  of  the  land  at  the  time  according  to  the  weight  of 
the  evidence,  conduce  to  the  conclusion  that  the  conveyance  was 
made  to  protect  the  property  from  the  payment  of  J.  L.  Smith's 
debts;  and  we  therefore  think  the  one-half  the  land  was  properly 
subjected  to  the  payment  of  appellees'  debt  as  it  appears  to  be  suffi- 
cient to  pay  that,  in  addition  to  the  $2,812.40,  the  consideration  re- 
cited in  appellant's  deed. 

Wherefore  the  judgment  is  affirmed. 


Simpson,  for  appellant 
Eginton,  for  appellees. 


Mary  Morgan's  Adm'r  v.  N.  Nicholas  and  Wife. 

Husband  and  Wlf»— Waiver  of  Right  to  Wife's  Property. 

A  covenant  by  a  husband  to  release  aU  claim  in  and  to  his  wife's 
estate*  where  unexplained  or  modified  by  anything  else,  can  not  be 
construed  as  a  surrender  or  waiver  of  his  right  to  take  the  interest 
in  his  wife's  estate  which  would  otherwise  be  (secured  to  him  by  law 
in  case  he  surviyes  her. 
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Executors  and  Administrators — Suit  by  Heirs— Burden  of  Proof. 

Wihere  the  heirs  of  the  wife  sued  the  administrator  of  the  husband 
to  have  their  rights  determined  as  to  a  note  and  mortgrage  alleged  to 
belong  to  the  wife,  it  is  incumbent  upon  the  heirs  to  allege  and  prove 
such  facts  as  will  show  that  they  are  entitled  to  the  relief  sought 

AFFBAL  FROM  PAYBTTB  CIRCUIT  COURT. 

January  28, 1878. 

Opinion  by  Judge  Lindsay  : 

The  right  of  persons  contemplating  marriage  to  enter  into  such 
an  ante-nuptial  agreement  as  will  secure  to  the  prospective  wife  a 
separate  estate  in  such  property  as  she  may  own  at  the  time  of  the 
marriage  or  may  thereafter  acquire,  is  well  settled.  The  principle 
which  excluded  the  husband  from  the  exercise  of  his  marital  rights 
over  the  wife's  estate,  limits  this  exclusion  no  further  than  is  mani- 
festly intended  by  the  contracting  parties.  While  the  instrument 
evidencing  the  contract  should  receive  a  fair  and  possibly  a  liberal 
construction  in  favor  of  the  wife,  the  right  of  the  surviving  husband 
to  take  so  much  of  the  wife's  personal  estate  as  remains  undisposed 
of  at  the  time  of  her  death,  ought  not  to  be  taken  from  him  by 
construction. 

Appellee's  counsel  insist  that  the  just  and  fair  import  of  the  pro- 
visions of  the  settlement  in  this  case  exclude  the  husband,  not  only 
from  the  right  to  control  or  appropriate  the  wife's  estate  during 
the  coverture,  but  also  from  taking  any  interest  in  it  either  as  sur- 
vivor or  administrator  in  case  he  should  outlive  her.  The  language 
is  as  follows:  He  "binds  himself,  his  heirs,  executors  and  admin- 
istrators to  release  all  right  or  claim  in  and  to  the  estate  of  the 
party  of  the  first  part,  real,  personal  and  mixed,  and  gives,  grants, 
conveys  to  her  own  separate  use  and  benefit  all  estate,  real  and  per- 
sonal and  mixed,  which  the  party  of  the  first  part  may  now  have, 
and  the  party  of  the  second  part  binds  himself,  his  heirs,  executors 
and  administrator  (to)  give  and  grant  to  the  party  of  the  first  part 
all  the  right  to  any  estate  she  may  now  hold  or  possess,  as  though 
she  was  an  unmarried  woman,  and  to  exercise  no  control  over  the 
same  in  any  manner  whatever,  and  in  consideration  that  the  party 
of  the  first  part  is  permitted  the  rights  and  privileges  of  a  feme 
sole  over  her  own  estate  she  therefore  agrees,  etc." 

The  husband  agrees  to  and  does  release  all  right  or  claim  to  the 
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estate  of  his  intended  wife,  conveys  the  same  to  her  for  her  own 
special  use  and  benefit  and  binds  himself  and  his  representatives 
that  he  will  exercise  no  control  over  it  in  any  manner  whatever 
and  that  the  wife  shall  be  permitted  to  have  and  exercise  over  it 
the  rights  and  privileges  of  a  feme  sole. 

The  only  covenant  upon  the  part  of  the  husband  that  can  prop- 
erly be  construed  into  a  surrender  or  waiver  of  his  right  to  take 
the  interests  in  the  wife's  estate  which  would  otherwise  foe  secured 
to  him  by  law  in  case  he  should  survive  her  is  the  agreement  to 
release  all  claim  in  and  to  such  estate. 

This  covenant,  unexplained  or  modified  by  anything  else,  would 
scarcely  admit  of  the  construction  insisted  upon,  and  when  it  is  con- 
sidered in  connection  with  the  subsequent  explanations  set  out  in 
the  agreement,  it  is  manifest  that  no  right  or  power  was  intended  to 
be  secured  by  the  wife,  or  conferred  by  the  husband,  except  the  right 
upon  her  part  to  hold  her  estate  as  separate  property,  with  power 
to  use  and  control  it  as  though  she  was  an  unmarried  woman. 

These  rights  and  powers  could  exist  only  so  long  as  the  coverture 
should  continue,  and  the  marital  rights,  which  the  husband  could 
not  enjoy  except  upon  the  death  of  the  wife,  during  his  life  can  not 
be  regarded  as  excluded  by  the  deed  of  settlement  when  so  construed. 

In  this  case  it  is  not  shown  by  proof  whether  the  husband  or  wife 
survived.  It  is  alleged  in  the  answer  that  the  husband  admits  that 
he  survived  his  wife.  It  is  questionable  whether  or  not  appellees 
were  bound  to  reply  to  this  answer.  This  question  need  not  be 
decided  in  this  case.  This  action  was  instituted  by  those  claiming 
under  the  wife.  It  is  necessary  to  a  recovery  upon  their  pari,  against 
the  representative  of  the  husband,  that  they  shall  make  out  their 
case.  If  they  sued  upon  the  note  itself,  or  upon  the  original  mort- 
gage, their  title  to  these  evidences  of  debt  might  be  implied,  but 
they  exhibit  neither  of  these  papers  and  alleged  that  they  have 
never  been  in  possession  of  either  of  them. 

They  state  that  the  husband  and  wife  are  both  dead,  but  leave 
the  dates  of  their  respective  deaths  blank.  From  their  pleadings  it 
can  not  be  determined  which  of  them  survived.  Now,  as  their  right 
to  the  note  and  mortgage  depends  upon  whether  or  not  Mrs.  Mor- 
gan survived  her  husband,  and  as  they  sue  his  representative  to 
have  the  question  of  title  as  between  themselves  and  him  adjudi- 
cated, it  is  incumbent  upon  them  to  allege  and  prove  such  facts  as 
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will  show  that  they  are  entitled  to  the  relief  sought.    This,  in  our 
opinion,  they  have  failed  to  do. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion.  Appellees  should  be  allowed  to  amend 
their  petition  in  case  they  offer  to  do  so  within  a  reasonable  time. 

KvfCktfiA,  Buckner,  for  appellant 

Gibbons,  Falconer,  Breckenridge,  Buckner,  for  appellee. 


G.  V.  Morris  v.  Rail  M.  Jones,  etc. 

Equity — ^Application  of  Money  Collected. 

The  facta  were  held  to  authorize  the  dianceUor  to  interfere  with 
the  application  of  money  coUected  on  notes  to  the  payment  of  a 
Judgment. 

APPEAL  FBXm  ROWAN  CIRCUIT  COURT. 

January  29,  1878. 
Opinion  by  Judge  Pryor  : 

The  original  petition  presented  no  cause  of  action  for  the  reason 
that  payment  is  alleged  to  have  been  made  prior  to  the  institution 
of  the  action  by  Morris  on  the  note  in  controversy. 

The  amended  petition,  however,  alleges  payment  after  the  rendi- 
tion of  the  judgment  on  this  note,  and  if  subsequently  paid  the  chan- 
cellor had  jurisdiction  to  prevent  its  collection  by  execution.  The 
agreement  between  the  parties  by  which  Morris  undertook  to  collect 
and  apply  the  notes  on  Evans  to  the  pa3mient  of  the  notes  assigned 
by  Cord  to  him  on  the  appellee,  being  in  writing,  precludes  the  ap- 
pellant from  relying  upon  the  statute  of  limitations  as  a  bar  to  the 
appellees'  right  to  enforce  its  terms.  At  the  time  the  appellant 
instituted  suit  on  the  note  the  appellee  had  no  right  to  plead  this 
agreement  as  a  set-off  or  counterclaim,  as  by  its  terms  the  Evans 
notes  were  not  to  be  applied  to  the  payment  of  the  note  sued  on  by 
Morris  until  collected.  This  collection  was  made  after  the  judg- 
ment and  was  afterwards  paid  to  the  appellant  as  he  admits  by 
his  failure  to  respond  to  the  allegations  of  the  amended  petition 
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of  the  appellees  in  which  these  facts  are  specifically  alleged.  When 
appellant  received  the  money,  it  was  a  payment  of  the  judgment  on 
the  note  assigned  him  by  Cord.  It  was  right  and  proper  for  the 
chancellor  to  interfere.    The  judgment  is  affirmed. 


Clark,  Cord,  for  appellant 
Hargis,  for  appellees. 


J.  K   POYNTER,  ETC,  V.  SeYMOUR  HaRDING. 

Ejectment— Title  of  PiaintliT. 

To  entitle  plaintiff  in  ejectment  to  recover  be  must  connect  him- 
self with  the  commonwealth  by  an  unbroken  chain  ot  paper  title,  or 
9how  title  by  adverse  possession. 

Ejectment — ^Tltle — Evidence. 

The  evidence  waa  held  not  to  show  title  in  plaintiff. 

APPEAL  FROM  GREENUP  OIRlOUIT  CX>URT. 

JcuLuary  30,  1873. 

Opinion  by  Judge  Lindsay  : 

The  proceeding  against  the  McAllisters  was  abandoned  when 
their  demurrer  was  sustained.  The  suit  from  that  time  forward, 
although  prosecuted  on  the  equity  side  of  the  docket,  must  be  re- 
garded as  an  action  in  ejectment.  Q)nceding  the  petition  to  be 
good,  the  answer  raises  the  issue  as  to  whether  the  title  and  the 
right  of  possession  to  the  land  described  was  in  appellee. 

To  recover,  it  was  necessary  either  that  he  should  connect  himself 
with  the  commonwealth  by  an  unbroken  chain  of  paper  title,  or 
else  establish  such  an  actual  adverse  possession  on  the  part  of  him- 
self and  those  under  whom  he  claims  as  to  invest  him  with  the 
legal  title  to  the  land.  No  other  paper  title  is  shown  than  the  deed 
from  McAllister,  executed  in  1864. 

As  to  the  matter  of  possession,  the  evidence  conduces  to  show  that 
Poynter,  and  those  from  whom  he  purchased,  were  all  the  while  as- 
serting claim  to  the  land,  and  exercising  over  it  something  like  the 
same  kind  of  ownership  and  control  tliat  was  being  exercised  by  the 
McAllisters. 


s 


Harrison  Literal  v.  Benjamin  Martin.  407 


Opinion  of  the  Court. 


The  preponderance  of  the  evidence  is  rather  in  favor  of  the  con- 
clusion that  Gill  entered  on  the  land,  and  held  as  the  tenant  of 
Poynter.  The  land  was  certainly  held  adversely  to  the  McAllisters 
in  1864,  when  the  conveyance  was  made  to  Harding,  and  he  virtu- 
ally concedes  that  fact  in  his  petition. 

It  seems  to  us  that  Harding  not  only  failed  to  show  title  in  him- 
self, but  that  the  plea  of  champerty  is  sustained  by  the  proof. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  with 
instructions  to  dismiss  appellee's  petition. 


Phister,  for  appellants. 
Dulin,  for  appellee. 


Harrison  Literal  v.  Benjamin  Martin. 

Vendor  and  Purchaser—Failure  of  Consideration — Recovery  of  Purchase 
Price. 

Where  there  has  been  a  total  faUure  of  consideration  as  to  the 
purchaser  of  land  who  has  paid  the  purchase  price,  he  is  entitled  to 
recover  the  purchase  price  with  interest  and  all  legal  costs  incurred 
by  him,  in  resisting  eviction  or  right  of  recovery  by  adverse  claimants. 

Vendor  jind  Purchaser — Breach  of  Covenant — Damages. 

A  purchaser  suing  for  breach  of  covenant  is  not  entitled  to  recover 
speculative  damages,  but  can  recover  only  the  purchase  price  paid 
by  him  together  with  interest,  and  money  paid  by  him  in  resisting 
eviction  or  right  of  recovery  by  adverse  claimants. 

Pleading— Lost  Answers. 

If  answers  have  been  lost,  defendants  should  be  allowed  to  file 
another  substitute  answer. 

APPBAIi  FROM COURT. 

January  30,  1873. 

Opinion  by  Judge  Pryor  : 

The  right  of  recovery  on  the  part  of  appellee,  Martin,  upon  the 
facts  alleged,  if  true,  has  been  heretofore  settled  in  an  opinion  ren- 
dered by  this  court,  and  the  extent  of  that  recovery  is  alone  to  be 
ascertained. 


408  Kentucky  Opinions. 


Opinion  of  the  Court. 


The  instructions  given  at  the  instance  of  appellee's  counsel  upon 
this  branch  of  the  case  is  erroneous.  The  criterion  of  damages  is 
not  the  value  of  the  land  at  the  date  of  the  eviction,  or  at  the  date 
of  the  alleged  breach  of  the  covenant.  When  there  has  been  a  total 
failure  of  consideration,  as  in  this  case,  the  purchaser,  having  paid 
the  money,  is  entitled  to  recover  it  back  with  interest,  and  all  legal 
costs  incurred  by  him  in  resisting  the  eviction  or  right  of  recovery 
by  the  adverse  claimant.  This  being  adjudged,  the  party  complain- 
ing of  the  breach  can  assert  no  claim  for  speculative  damages.  When 
what  has  been  paid  by  him  has  been  returned,  he  loses  nothing.  This 
is  the  established  nile  in  regard  to  the  breach  of  all  warranties  of 
title,  whether  applied  to  chattels  or  real  estate,  unless  there  is  some 
special  contract  by  which  the  liability  of  the  party  covenanting  is 
enlarged  or  diminished.  The  value  of  confederate  money  in  the 
locality  where  it  was  paid  at  the  date  of  the  covenant  (the  money 
then  having  been  paid)  with  the  int?erest,  with  any  l^;al  costs,  in- 
cluding a  reasonable  attorney's  fee  incurred  in  the  defense  of  the 
action  by  which  the  appellee  was  evicted,  is  the  criterion  of  recov- 
ery. Robertson  v.  Lemon,  2  Bush  301.  What  this  confederate  money 
was  worth  at  the  time  of  its  pa3rment  in  the  currency  of  the  country 
known  as  legal  tender  paper  is  the  mode  for  ascertaining  the  value. 

The  instructions  given  by  the  court  below  being  in  conflict  with 
this  view  of  the  case,  the  judgment  is  reversed  and  the  cause  re- 
manded with  directions  to  award  to  the  appellant  a  new  trial  and 
for  further  proceedings  consistent  with  this  opinion. 

No  personal  judgment  should  have  been  rendered  against  the  gar- 
nishee Literal  for  one  reason,  if  no  other,  that  there  is  an  absence 
of  proof  in  the  record  showing  that  he  was 'indebted  to  the  parties. 
The  judgment  is  also  reversed  as  to  Literal  and  upon  the  return 
of  the  cause  the  appellee  may  take  proof  as  to  his  indebtedness. 
There  is  no  denial  by  appellants  to  be  found  in  the  record  of  the 
ground  upon  which  the  attachment  was  obtained.  It  is  certified 
by  the  clerk  that  some  of  the  answers  have  been  lost;  if  so,  they 
should  be  allowed  to  file  other  answers. 


/.  E.  Clarke,  Thomas  F.  Hargis,  for  appellants. 
Cord,  for  appellee. 
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John  H.  Ford  v.  Jno.  M.  Rice^  etc. 

Arbitration  and  Award— Judgment  on  Award. 

Under  9  6,  eubsec.  8,  ch.  3,  R.  S.,  relating  to  awards  by  arbitrators. 
Judgment  can  not  be  rendered  on  an  award,  unless  the  proTisi<HiB  of 
the  statute  haye  been  complied  with. 

Judgment-^By  Confeaslon. 

Where  the  parties  to  an  acticm  consented  to  submission  of  the 
controYersy  to  arbitrators  without  an  answer  by  defendant,  the  fail- 
ure to  answer  did  not  entitle  plaintiffs  to  a  Judgment  by  confession. 

Arbitration   and  Awsrd— Failure  to  Answer— Overruling   Exceptions  to 
Award. 

Where  the  parties  to  a  suit  submitted  the  controversy  to  arbitrators 
without  answer  by  defendant,  an  answer  could  avail  defendant  noth- 
ing, where  bis  exeei^ons  to  the  award  ai^  overruled,  unless  he  at- 
tempted to  impeach  the  award  on  some  equitable  ground. 

APPEAL  FROM  BOYD  CIRCmT  COURT. 

January  31,  1873. 

Opinion  by  Judge  Lindsay  : 

The  report  of  the  arbitrators  shows  that  a  copy  of  their  award 
was  not  delivered  to  appellant,  and  there  is  nothing  in  the  record 
indicating  a  waiver  of  the  right  to  require  a  copy  thereof  upon  his 
part.  Subsec.  3,  Sec.  6,  Chapter  3,  Revised  Statutes,  provides 
that,  ''When  the  award  is  made  out,  one  copy  thereof  shall  be  de- 
livered to  each  of  the  contending  parties  and  the  original  returned 
to  the  court,  on  which  the  arbitrators  shall  note  the  time  of  deliv- 
ering a  copy  to  each  party." 

Until  this  is  done  the  court  can  not  proceed  to  render  judgment 
enforcing  the  finding  of  the  arbitrators,  unless  the  parties  waive  or 
have  waived  their  right  to  insist  that  the  statute  shall  be  obeyed. 
Appellant's  exception  as  to  the  failure  of  the  arbitrators  to  observe 
this  provision  of  the  law  should  have  been  sustained  and  the  award 
set  aside. 

The  failure  of  appellant  to  answer  did  not  entitle  appellees  to 
judgment  by  confession. 

« 

They  consented  to  submit  the  controversy  to  arbitrators  without 
an  answer  frcxn  him,  and  when  his  exceptions  to  the  award  were 
overruled  an  answer  would  have  availed  him  nothing,  unless  he 
had  attempted  to  impeach  it  upon  somt  equitable  ground.    He  may 
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not  have  been  able  to  do  this  and  he  has  a  right  still  to  answer 
and  have  the  matters  in  litigation  settled  by  the  court. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
not  inconsistent  herewith. 

Dulin,  James,  for  appellant. 

Ireland,  G.  N.  Brown,  Jones,  for  appellee. 


L.  Grain,  etc.,  v.  John  Hargis. 


II'  I , 


Improvements— Removal  of  Building. 

One  who  has  erected  a  'haildin^  on  the  land  of  another  by  mistake 
must  within  a  reasonable  time  remove  the  building,  or  abandon  ttie 
improvements  to  the  owner  of  the  land. 

APPEAL  FROi&i:  ROWAN  CIRCUIT  COURT. 

January  31,  1873. 

Opinion  by  Judge  Pryor  : 

It  is  evident  from  the  facts  in  the  case  that  the  appellee  erected 
the  buildings  on  the  lot  of  the  appellants  under  the  belief  that  it 
was  his  own  property,  although  the  evidence  discloses  the  fact 
that  he  might  have  ascertained  the  location  of  his  own  lot  by 
having  consulted  the  records  of  the  county  clerk's  oflBce,  or  by  mak- 
ing enquiry  of  the  citizens  of  the  town,  all  of  whcMm  seem  to  have 
known  the  location  of  the  town  lots. 

It  is  difficult  to  believe  that  any  one  would  have  placed  such  an 
improvement  upon  property  not  his  own  and  belonging  to  a  mere 
stranger  without  ccmipensation  unless  in  ignorance  of  his  rights. 

It  is  immaterial,  however,  so  far  as  the  appellant's  right  to  re- 
cover is  concerned,  whether  the  building  was  placed  upon  the  lot 
by  mistake  or  with  knowledge  that  it  was  the  property  of  appel- 
lant, except  on  the  latter  case,  no  relief  would  be  given  by  the 
chancellor. 

The  chancellor,  however,  in  the  present  case  has  no  power  to 
divest  the  appellants  of  their  title  to  this  ground  or  to  compel  them 
to  pay  for  the  improvements. 

There  is  no  such  law  or  equity  that  would  compel  the  owner  of 
land  to  surrender  his  title  because  another  had  made  improvements 
upon  it  by  mistake. 
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It  is  the  misfortune  of  the  party  committing  the  mistake,  and  the 
owner  can  not  be  required  to  give  up  his  land  or  have  it  subjected 
to  sale,  in  order  to  reimburse  the  party  making  such  an  expendi- 
ture. 

He  should  be  permitted  to  remove  the  buildings  from  off  the 
premises  and  for  that  purpose  a  reasonable  time  should  be  given 
him  therefor. 

This  he  must  do  or  abandon  his  improvements  to  the  one  owner. 
Where  a  tenant  erects  temporary  building  on  the  land  of  the  lessor 
he  may  remove  them  at  the  expiration  of  the  tenancy  and  the  pres- 
ent appellee  occupies  no  better  position  towards  the  owner  than  the 
tenant  to  his  landlord. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  with  this  opinion. 


Scoit,  Bums,  for  appellants, 
Hargis,  for  appeUee. 


Jas.  W.  Osborne  v.  City  of  Louisville  and  Others. 

Attachment — Priority  of  Equities. 

Where  a  debtor  assigns  a  chose  In  action  prior  to  attachment 
by  a  creditor,  the  equity  of  the  assignee  is  superior  to  that  of  the 
attaching  creditor,  but  where  the  attaching  creditor  obtains  a  Judg- 
ment he  obtains  a  legal  right  to  the  attached  property  which  is 
superior  to  the  prior  equity  of  the  assignee. 


FROBC  LOUISVIU^B  CHANCBRY  COURT. 
January  31,  1873. 

Opinion  by  Judge  Peters  : 

In  this  suit  in  equity  brought  by  appellant  against  the  city  of 
Louisville,  Henry  Hill,  and  J.  S.  Colyer,  to  enjoin  the  city  from  pay- 
ing a  judgment  recovered  by  Hill  against  it,  he  alleges  that  Colyer 
held  a  claim  against  the  city  for  attention  to  the  horses  of  the  fire 
department  during  the  month  of  March,  1870,  amounting  to  $122, 
which  demand  he  avers  Colyer  assigned  to  him  for  a  valuable  con- 
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sideradon  on  the  16di  of  March,  1870,  and  that  iribnediatelj  after 
die  date  of  the  assignment  he  presented  it  to  the  auditor  of  the  dty 
for  payment,  which  was  refused,  and  that  he  ''then  applied  Aroa^ 
some  members  of  the  general  oocmcil  of  the  dty  for  an  order  for 
the  pajrment  of  said  dd>t,  and  said  dty  had  due  notice  of  said  daim 
being  assigned  to  plaintiff  before  the  day  of  July,  1870,  and  said  dty 
had  hitherto  failed  to  direct  the  auditor  to  issue  an  order  upon  the 
treasurer  for  said  daim  or  any  part,  and  has  failed  to  pay  the 
same,  etc ;  that  Hill  hdd  a  daim  against  Cbfyer  and  instituted  "Suit 
No.  23,661"  against  him  and  the  dty  in  the  court  below  and  attached 
said  $122  and  finally  recovered  judgment  against  the  dty  for  said 
sum  which  it  was  about  to  pay;  that  he  had  no  knowledge  of  the 
institution  of  said  suit,  nor  the  proceedings  therein,  until  after  the 
ISdi  of  February,  1871,  and  was  not  a  party  thereto;  that  he  is 
advised  that  he  is  entitled  to  said  judgment,  or  for  a  judgment 
against  the  dty  for  $122,  interest  and  costs.  He  prays  that  Hill  be 
enjoined  from  collecting  the  judgment  until  the  matters  alleged  can 
be  adjudicated,  and  for  all  proper  relief. 

Hill  files  a  demurrer  to  the  petition,  upon  which  the  court  below 
as  appears  from  the  record  took  no  action ;  he  also  filed  an  answer, 
in  which  de  denies  Colyer  assigned  said  claim  to  appellant  for  a  val- 
uable consideration,  and  denies  that  it  was  assigned  before  he  sued 
out  his  attachment 

He  furthermore  denies  that  appellant  ever  applied  to  the  auditor 
of  the  dty  and  demanded  payment  or  that  he  applied  to  the  general 
council  for  payment  of  said  daim,  and  denies  that  the  ''dty  had 
any  notice  of  the  alleged  assignment"  or  of  any  assignment  of  said 

claim,  or  any  part  thereof  to  plaintiff  before  the day  of  July, 

1870,  or  at  any  other  time  before  or  since,  and  denies  that  said 
claim  is  or  ever  was  due  and  owing  to  him. 

Having  traversed  the  material  allegations  of  the  petition.  Hill 
charges  that  the  asserted  assignment  of  the  daim  of  Colyer  on  the 
dty  to  appellant  was  a  device  to  remove  it  from  the  reach  of  his 
creditors  in  which  appellant  partidpated,  and  that  he  in  fact  paid 
nothing  for  it.  On  final  hearing  the  injunction  was  dissolved  and 
the  petition  dismissed.  And  Osborne  now  seeks  a  reversal  of  that 
judgment. 

If,  as  is  alleged,  the  city  had  notice  of  the  assignment  of  the 
demand  by  Colyer  to  appellant  when  Hill  sued  it  and  failed   to 
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file  a  petition  in  the  nature  of  a  bill  of  interpleader  to  compel  Hill 
and  Osborne,  the  assignee,  to  litigate  their  respective  rights,  and 
have  it  judicially  determined  to  whom  the  money  should  be  paid,  it 
might  be  a  question  whether  it  would  not  be  responsibly  to  appel- 
lant. 

If  the  assignment  was  made  to  appellant  for  a  valuable  consid- 
eration prior  to  the  service  of  Hill  s  order  of  attachment.  Hill's 
equity  was  subordinate  to  that  of  appellant  at  the  commencement 
of  his  suit.  But  we  apprehend  when  Hill  obtained  his  judgment 
he  thereby  acquired  a  legal  right  to  the  attached  property  which 
would  override  appellants'  prior  equity.  This  doctrine,  we  think  is 
fully  sustained  by  the  case  of  Forepaugh  v.  Appold,  17  B.  M.  626, 
from  which  appellant  quotes,  and  in  which  it  is  said  in  substance,  an 
attaching  creditor  only  acquires  a  lien  upon,  or  an  equitable  right  to, 
the  money  in  the  hands  of  a  garnishee,  by  bringing  his  action,  and  de- 
livering the  order  of  attachment  to  the  sheriflf.  The  right  he  thus 
acquires  is  subordinate  to  that  of  the  assignee  of  the  debt,  whose 
right  was  created  before  the  commencement  of  the  action,  and  of 
the  existence  of  which  the  attaching  creditor  shall  be  appHsed  be- 
fore he  obtains  his  pa3rment  for  the  money;  and  in  that  case  the 
judgment  was  reversed  because,  although  the  claim  of  the  creditors 
under  the  assignment  was  not  asserted  by  the  trustee  before  the 
plaintiffs  obtained  a  judgment  against  Bishop  (the  garnishee),  yet 
they  were  fully  informed  of  their  right  to  the  debt  by  the  affidavit 
which  the  garnishee  filed  in  the  cause;  and  in  the  next  paragraph 
it  is  said  an  unrecorded  deed  or  mortgage  will  in  equity  prevail 
against  a  creditor  who  has  notice  of  it,  before  he  acquires  the  legal 
right  to  the  property  or  estate  embraced  by  it  The  only  case  in 
which  an  unrecorded  deed  or  mortgage  will  prevail  in  equity  against 
a  creditor  is  where  the  creditor  has  actual  notice  of  such  deed  or 
mortgage.  Where  there  is  not  such  notice  to  the  creditors  accord- 
ing to  the  doctrine  of  that  case  the  claim  of  the  assignee  must  fail. 
Here  it  is  not  alleged  that  Hill  had  notice  of  the  asserted  assign- 
ment of  the  claim  to  appellant.  Nor  does  the  evidence  show  that 
the  city  of  Louisville  had  notice  of  the  assignment  to  appellant. 

The  extracts  from  the  journals  of  the  common  council  and  board 
of  aldermen  show  that  the  claim  presented  to  both  boards  was  made 
out  and  presented  in  the  name  of  Dr.  Colyer.  And  no  intimation, 
either  that  he  has  assigned  it  to  appellant  or  any  one  else ;  and  Hill 
in  his  answer  explicitly  denies  notice  of  the  assignment 
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If  in  the  suit  of  Hill  v.  Colyer  it  had  appeared  by  petition  or  oth- 
erwise that  the  claim  had  been  assigned  to  appellant,  it  would  have 
been  the  duty  of  the  court  to  have  ordered  him  to  be  made  a  party 
thereto,  because  the  controversy  could  not  have  been  properly  set- 
tled without  making  him  a  party.  And  if  the  city  with  notice  of  the 
assignment  had  failed  to  disclose  the  fact,  and  to  interplead  the  par- 
ties, its  rights  might  have  been  seriously  affected  by  such  failure, 
but  the  notice  is  not  established. 

Wherefore  the  judgment  is  affirmed. 

Jos.  Harrison,  for  appellant 
Fox,  Elliott,  for  appellees. 


W.  M.  Peak  v.  R.  B.  Williams. 

Highways— Report  of  Viewer* — What  Should  Show. 

ViewerA,  In  making  their  report,  should  show  the  convenience  and 
Inconvenience  which  win  result  to  individuals  as  well  as  to  the  public 
In  the  opening,  discontinuance  or  altering  <^  a  public  road. 

Highwaye — Report  of  Viewers— What  Should  Show. 

Where  viewers,  in  their  report,  show  that  the  closing  of  the  road 
would  be  of  some  disadvantage  to  a  named  peracm,  they  should  show 
in  their  report  whether  or  not  the  discontinuance  of  the  road  would 
cut  him  ofP  from  a  public  highway,  or  Increase  the  distance  he  would 
have  to  travel  to  reach  a  highway,  or  etate  the  tacts  upon  whidi 
they  based  their  opinion  that  he  would  be  subjected  to  inconvenlaioe 
by  the  closing  of  the  road. 

APPEAL  FROBC  TRIMBLE  CIRCUIT  COURT. 

January  31,  1878. 

Opinion  by  Judge  Lindsay  : 

The  county  court  should  have  sustained  the  exceptions  filed  to 
the  report  of  the  viewers.  It  was  their  duty  to  report  the  con- 
veniences and  inconveniences,  which  would  result  as  well  to  individ- 
uals as  to  the  public,  from  the  opening,  alteration  or  discontinuance 
of  the  public  road.  Inasmuch  as  they  seemed  to  think  that  closing 
the  old  road  might  be  some  little  disadvantage  to  Williams,  and 
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were  unable  to  state  definitely  the  extent  of  the  inconvenience  to 
which  he  would  thereby  be  subjected,  they  should  have  reported 
whether  or  not  the  discontinuance  of  such  road  would  cut  him  off 
from  a  public  highway,  or  increase  the  distance  he  would  be  com- 
pelled to  travel  in  leaving  and  returning  to  his  home,  or  at  least  give 
the  facts  upon  which  they  based  the  opinion  that  he  might  be  sub- 
jected to  inconvenience.  As  the  report  stands  it  was  impossible  for 
the  county  court  to  reach  any  conclusion  as  to  this  matter  without 
resort  to  evidence  outside  the  record. 

The  circuit  court  properly  sustained  the  exceptions  and  set  aside 
the  judgment  of  the  county  court  authorizing  the  proposed  change. 

The  order  of  the  county  court  was  final.  The  right  of  appellant 
to  have  the  change  was  established,  and  the  exercise  of  the  right  was 
merely  postponed  till  he  should  comply  with  the  conditions  annexed. 
Williams  could  offer  no  further  resistance  in  the  county  court,  hence 
he  had  the  right  to  appeal.  He  had  a  direct  interest  in  the  question 
and  could  prosecute  the  appeal,  although  the  change  in  the  road  was 
wholly  on  the  lands  of  Peak. 

As  the  order  of  the  circuit  court  quashing  the  report  of  the  view- 
ers renders  it  necessary  that  the  proceeding  shall  be  commenced 
de  novo,  the  viewers,  being  now  functus  officio,  it  was  not  neces- 
sary that  the  case  should  have  been  remanded  to  the  county  court. 

Judgment  affirmed. 

Winslow,  for  appellant. 
DeHaz/en,  for  appeUee. 


William  Biggs  and  Others  v.  Nathaniel  Dawson,  Adm'r. 

Limitation  of  Action*— Proof. 

Where  the  statute  of  Umitations  is  pleaded  and  the  petition  shows 
ap<m  its  face  that  title  claim  is  barred,  no  other  proof  is  necessary. 

APPEAL  FROM  CARTER  CIRCUIT  COURT. 

February  1, 1878. 

Opinion  by  Judge  Pryor  : 

The  original  liability  of  the  ancestor  of  appellants  occurred  in  the 
year  1840  and  this  is  made  the  basis  of  the  action  against  them. 
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They  rely  upon  the  statute  of  limhatioas  more  than  thirty  years 
haying  elapsed  to  the  filing  of  the  amended  petition.  This  amend- 
ment was  the  only  pleading  containing  a  cause  of  acticm  against 
appellacnts,  and  upon  its  face  shows  when  the  liability  occurred.  In 
such  a  case,  when  the  statute  is  pleaded  and  the  petition  shows  that 
a  sufficient  time  has  elapsed  to  bar  the  claim,  no  other  proof  is  nec- 
essary. The  judgment  is  therefore  reversed  and  cause  remanded 
with  directions  to  dismiss  the  petition  as  against  the  appellants. 

Stevenson  &  Myers,  for  appellants. 


',  for  appellee. 


L.  M.  Lee's  Adm'r  v.  John  Harper  and  Others. 

Contracts-^Made  on  Sunday — Ratification. 

A  contract  made  on  Sunday  may  thereafter  <be  ratified  so  as  to 
be  binding  on  the  parties. 

Contracte— -Ratification — Question  for  Jury. 

Whether  a  contract  made  on  Sunday  was  afterwards  ratified  so  aa 
to  bind  the  parties,  is  a  question  tor  the  Jury. 

AFFETAL  FEIOM  HICKMAN  CIRCUIT  COURT. 

February  1, 1873. 

Opinion  by  Judge  Pryor  : 

Conceding  that  the  agreement  by  which  the  appellees  obtained 
possession  to  run  the  mill  race  through  the  appellant's  land  was 
executed  on  the  Sabbath,  if  after  its  execution  it  was  ratified  and 
confirmed  by  the  appellees,  it  then  becomes  valid  and  obligatory  upon 
them.  Whether  or  not  there  was  such  a  confirmation  of  the  agree- 
ment after  its  date  by  the  appellees  is  a  question  for  the  jury  to 
determine.  The  instructions  to  find  for  the  defendants  in  the  event 
the  writing  was  executed  on  the  Sabbath  was  erroneous,  without  at 
the  same  time  so  qualifying  that  instructions  as  to  enable  the  jury 
to  determine  from  the  evidence,  whether  or  not  it  had  afterwards 
been  ratified.   Ray  v.  Callett,  12  B.  Mon.  532. 

The  judgment  of  the  court  below  is  reversed  and  cause  remanded 
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with  directions  to  award  the  appellant  a  new  trial  and  for  further 
proceedings  in  conformity  with  this  opinion. 

Bullock,  for  appellants. 

,  for  appellees. 


R.  E.  HiLDRETH,  ETC.,  V.  W.  J.  HuGHES,  ETC. 

Partnership— Lien  for  Money  Furniehed  by  Partner. 

One  who  furnishes  money  to  and  for  the  use  of  a  partnership  has 
a  lien  for  its  repayment,  on  the  partnership  property. 

Partnership— Preference  of  Creditors. 

One  who  furnishes  money  to  and  for  the  use  of  a  partnership  is 
entitled  to  a  preference  to  be  secured  by  taking  partnership  property 
at  its  value,  over  the  general  creditors  of  a  member  of  the  partner- 
sihip. 

APPEAL.  FROM  NICHOLAS  CIRCUIT  COURT. 

February  1, 1873. 

Opinion  by  Judge  Hardin  : 

Under  the  contract  of  co-partnership,  as  proved  and  explained  by 
Hughes,  the  only  witness  examined,  the  money  for  which  the  whisky 
and  real  estate  were  sold  by  Buckler,  in  our  opinion  was  not  an  or- 
dinary loan  to  Hughes  to  enable  him  to  put  it  into  the  firm  himself, 
as  capital  furnished ;  but  it  was  advanced  and  furnished  by  Buckler 
to  and  for  the  use  of  the  firm ;  and  he  had  a  lien  therefore  for  its 
repayment,  on  the  whisky  and  real  estate  which  were  owned  by  the 
firm,  according  to  principles  of  the  law  of  partnership,  too  familiar 
and  well  settled  to  require  the  citation  of  authority.  He  was  there- 
fore entitled  to  the  preference  he  secured  by  taking  the  property  at 
its  value,  over  the  appellants,  and  other  general  creditors  of  Hughes. 

Therefore  the  judgment  dismissing  their  petition  is  affirmed. 

Phister,  Hargis,  for  appellants. 

Ross,  Kennedy,  for  appellees. 
27 
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S.  R.  Xeal  V.  Jas.  B.  Evaxs. 


WlieiB  defendant  after  offefins  a  leward  on  Smidaar  for  the  reeor- 
ery  of  defendant'a  mule,  met  plaintiff  on  tlie  next  daj  in  another 
plaoev  wliere  plaintiff  had  eone  in  aeardi  of  the  mole,  and  defendant 
knew  that  irtalntiff  waa  aeaidiins  for  tbe  nude  hot  did  not  infonn 
him  tiMt  the  offer  of  reward  waa  withdrawn,  it  amoonted  to  a  renewal 
of  the  ofl^  of  reward. 

AFFBAI^  flUMC  WEBSTER  CIRCUIT  COURT. 

Febroary  2, 1873. 

OwsiOH  BY  Judge  Petebs: 

The  only  reason  urged  by  counsel  of  appellant  for  a  reversal  of 
the  judgment  is  the  refusal  of  the  court  below  to  give  to  the  jury 
the  following  instruction,  to  wit:  If  the  jury  believe  from  the  evi- 
dence that  the  only  reward  offered  by  the  defendant  in  reference  to 
his  mule  was  offered  on  Sunday,  or  the  Qiristian  Sabbath,  they  must 
find  for  the  defendant;  unless  they  believe  from  the  evidence  that 
the  defendant  was  a  member  of  some  society  which  observed  as  a 
Sabbath  some  day  of  the  week  other  than  Sunday  or  the  Christian 
Sd>bath« 

The  evidence  without  conflict  establishes  the  fact  that  the  offer  of 
the  reward  for  the  reclamation  of  his  mule  was  made  on  Sunday,  the 
first  day  of  the  week,  by  appellant;  and  if  he  had  made  no  other 
o^eZf  nor  done  any  act  after  that  day  to  engage  appellee  in  his  serv- 
ice for  the  recovery  of  his  mule,  the  contract  arising  out  of  the  offer 
made  on  that  day  might  not  have  been  enforceable.  But  on  the 
day  after  the  reward  had  been  offered,  appellant  met  with  appellee 
at  Madisonville,  where  he  had  gone  in  pursuit  of  the  mule.  He 
knew  that  appellee  had  gone  there  in  search  of  the  mule,  and  failed 
then  either  to  dispense  with  his  services  or  to  inform  him  that  the 
offer  of  the  reward  on  the  day  before  was  withdrawn,  which  in 
effect  was  a  renewal  of  the  offer  on  Monday,  or  at  least  it  might 
be  so  construed,  and  the  instruction  as  asked  without  any  quaUfica- 
tion  was  properly  overruled. 

Wherefore  the  judgment  is  affirmed. 

Gaxday,  Yeoman  &  Keenecke,  for  appellant. 
9  fo^  appellee. 
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R.  M.  Robinson's  Trustee  v,  C.  D.  Hamilton. 

Pleading — Prima  Facie  Case— Recovery. 

Wbere  plain-tiff  m&l^eB  out  a  prima  facie  case,  recovery  on  the 
merits  of  the  action  can  only  be  prevented  by  answer  or  other  plead- 
ing necessary  to  an  issue  of  fiLCt,  and  this  is  the  rule  even  where 
plaintiff  is  compelled  by  a  court  of  equity  to  come  into  an  action 
for  a  settlement  of  a  trust  estate,  as  where  the  suit  is  in  ordinary. 

Evidence — Burden  of  Proof. 

Where,  if  exceptions  to  a  master's  report  be  treated  as  an  answer, 
they  do  not  d^y  the  purchase  or  appropriation  of  the  property  in 
question,  but  set  up  matter  in  avoidance,  the  burden  is  on  defendant 
to  establish  some  one  of  his  grounds  of  defense. 

Evidence — Presumption. 

The  fact  that  plaintiff  did  not  take  the  deposition  of  his  manager 
with  regard  to  the  acts  of  plaintiff  raises  no  presumption  unfavor- 
able to  plaintiff. 

Wai^— Claim  for  Property  Talcen. 

Where  from  the  proof  it  is  doubtful  whether  R.  had  permission 
from  the  proper  authority  to  purchase  cotton  in  Louisiana^  and  also 
whether  the  cotton  when  it  came  into  his  hands  was  in  a  section  of 
the  country  "occupied  and  controlled  by  officers  of  the  United 
States,"  su(dL  doubts  ought  to  be  resolved  in  favor  of  the  party  seek- 
ing pay  for  his  goods,  rather  than  one  seeking  to  take  advantage  of 
his  wrongful  conduct. 

War — ^Transaction  Against  Public  Policy. 

The  defense  that  a  transaction  contravenes  public  policy  is  not 
allowed  for  the  defendant's  advantage,  but  for  the  public  good,  and 
should  only  be  upheld  where  the  evidence  satisfactorily  shows  that 
the  party  seeking  relief  has  violated  some  public  law. 

APPEAL  FROM  QARRARD  CIRCUIT  COURT. 

February  2,  1873. 

OPINION  BY  Judge  Lindsay  : 

The  account  of  C.  D.  Hamilton  was  properly  verified  and  proved, 
and  upon  the  face  of  the  master's  report  he  was  prima  facie  entitled 
to  recover,  nor  was  it  necessary  upon  exceptions  to  this  report  that 
he  should  introduce  further  proof  to  sustain  his  claim.  When  a 
plaintiff  makes  out  a  prima  facie  case,  a  recovery  on  the  merits  of 
the  action  can  only  be  prevented  by  answer  or  other  pleading  neces- 
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sary  to  an  issue  of  fact,  and  this  rule  prevails  as  well  where  the 
plaintiff  is  compelled  by  a  court  of  equity  to  come  into  an  action  for 
the  settlement  of  a  trust  estate,  as  where  he  sues  in  ordinary. 

The  exceptions  filed  if  treated  as  an  answer  do  not  deny  the  pur- 
chase, or  appropriation  of  the  cotton,  but  set  up  matters  of  avoid- 
ance. The  onus  was  therefore  upon  appellant,  to  establish  some 
one  of  his  grounds  of  defense. 

He  does  not  show  that  the  party  from  whom  Robinson  purchased 
the  cotton  had  authority  to  sell  it.  The  fact  that  Hamilton  appro- 
priated the  note  and  confederate  money  paid  to  his  manager  or  over- 
seer did  not  necessarily  amount  to  a  ratification  of  such  overseer's 
acts. 

He  was  within  the  confederate  lines.  Robinson  and  his  cotton 
were  in  the  Federal  lines.  He  could  not  return  nor  offer  to  return 
the  note  and  money.  He  was  for  the  time  reduced  to  the  necessity 
of  taking  them  or  nothing,  and  Robinson,  not  his  representative, 
can  take  advantage  of  his  yielding  to  this  necessity. 

So  far  as  the  proof  shows,  Robinson  possessed  himself  of  the  cot- 
ton by  wrongfully  taking  and  carrying  it  away,  without  contracting 
for  it  with  any  person  having  authority  to  sell.  The  fact  that  Ham- 
ilton did  not  take  the  deposition  of  his  manager  raises  no  presump- 
tion unfavorable  to  him.  It  was  for  appellant  to  prove  that  this 
party  had  the  authority  to  sell.  Hamilton's  case  was  made  out 
without  any  proof  upon  that  question,  whilst  contracts  between  per- 
sons residing  within  the  lines  of  the  two  late  regiments  will  not  be 
enforced  as  against  public  policy.  Still  the  war  being  over,  the 
courts  will  redress  unauthorized  wrongs  committed  upon  the  citi- 
zens of  either  section,  and  that  in  our  opinion  is  what  has  been  done 
in  this  case.  Besides  this,  it  is  a  matter  of  doubt  from  the  proof 
whether  Robinson  did  or  not  have  permission  from  the  proper  au- 
thorities to  purchase  cotton  in  Louisiana,  and  also  whether  the  cot- 
ton when  it  came  into  his  hands  was  or  not  in  a  section  of  country 
"occupied  and  controlled  by  forces  of  the  United  States."  These 
doubts  ought  to  be  resolved  in  favor  of  the  party  seeking  pay  for  his 
goods,  rather  than  the  one  seeking  to  take  advantage  of  his  own 
unlawful  conduct.  The  defense  that  a  transaction  contravenes  pub- 
lic policy  is  not  allowed  for  the  defendant's  advantage,  but  for  the 
public  good,  and  should  not  be  upheld  unless  the  evidence  shows 
satisfactorily  that  the  party  seeking  relief  has  violated  some  public 
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law.  The  fact  is  not  satisfactorily  shown  as  to  Hamilton,  and  the 
judgment  overruling  the  exceptions  to  his  claim  was  proper.  It  is 
therefore  ofRrmed, 

Dunlap,  Burton,  for  appellant. 

James,  for  appellee. 


BOLLANGER  &  BODLEY  V,  ThOMAS  M.  PiERCE. 

* 

Evidence — Documentary  Evidence. 

It  was  held  error  to  permit  plaintiff  to  read  to  the  Jury  a  petition 
and  account  filed  therewith  in  another  case  against  defendant,  and 
to  reject  the  rest  of  the  pleading. 

APPEAL  FROM  GRAVES  CIRCUIT  COURT. 

February  3,  1873. 

Opinion  by  Judge  Hardin  : 

The  appellants,  being  contractors  with  the  New  Orleans  &  Ohio 
Railroad  Company,  to  do  the  earth  work,  grading  and  clearing  sev- 
eral sections  of  the  road,  in  Kentucky  and  Tennessee,  on  the 
14th  of  March,  1855,  agreed  with  Pierce  &  Ramsey,  as  sub- 
contractors, to  let  them  execute  part  of  the  work  at  specified  prices, 
payable  partly  in  money,  and  partly  in  bonds  and  stock  in 
the  road ;  the  company  assenting  to  the  contract,  by  which  the  col- 
lection from  the  sale  of  stock  in  Tennessee  was  anticipated  to  pay 
Pierce  &  Ramsey  the  amount  which  would  be  due  to  them  in  money 
under  the  contract. 

After  the  sub-contractors  had  partly  performed  their  undertak* 
ing,  the  original  contract  was  terminated,  and  the  appellants  sued 
the  corporation  for  a  large  balance  of  the  price  of  work  done  under 
the  stipulations  of  their  contract,  including  an  account  for  work 
done  by  Pierce  &  Ramsey,  according  to  estimates  made  by  the  en- 
gineer of  the  road.  In  the  suit  the  claim  for  the  work  of  Pierce  & 
Ramsey,  as  well  as  a  large  portion  of  the  residue  of  the  plaintiff's 
demand,  was  contested,  and  the  controversy  being  submitted  to  ar- 


422  Kentucky  Opinions. 

Opinion  of  the  Court. 

bitration,  resulted  in  an  award  in  favor  of  the  plaintiffs  for  $4,763.91, 
which  was  greatly  less  than  the  sum  claimed  by  them. 

Subsequently,  this  action  was  brought  by  Pierce  &  Ramsey  claim- 
ing under  their  contract  a  balance  of  more  than  $2,000,  which  was 
resisted  by  the  defendants,  on  the  ground,  among  others,  that  by  the 
assent  of  the  railroad  company  to  the  contract,  it  became  liable  to 
the  plaintiffs  for  their  work,  instead  of  the  defendants. 

A  trial  of  the  cause  resulted  in  a  verdict  and  judgment  for  the 
plaintiflFs  (Pierce  and  Ramsey  having  died)  for  $1,844.14,  and  the  de- 
fendants have  appealed  to  this  court. 

It  appears  that  on  the  trial  the  plaintiffs  were  permitted  to  read 
to  the  jury  as  evidence,  the  petition  and  account  filed  therewith,  in 
said  suit  of  the  appellants  against  this  railroad  company,  notwith- 
standing the  objection  of  the  defendants. 

It  also  appears  that  after  said  petition  and  account  had  been  read 
in  evidence,  the  answer  of  the  New  Orleans  &  Ohio  Railroad  Com- 
pany to  said  petition,  and  all  the  proceedings  which  were  had  in 
said  case,  were  offered  as  evidence,  which  the  court  refused  to  per- 
mit, on  the  objection  of  the  plaintiff. 

Whether  in  those  rulings,  which  were  excepted  to,  the  court  erred 
to  the  prejudice  of  the  appellants,  is  the  principal  question,  which  it 
will  be  necessary  to  determine  on  this  appeal. 

The  object  of  reading  the  petition  and  account  only  as  evidence, 
without  the  answer  or  the  papers  of  the  suit,  is  obvious.  But  if  they 
were  competent  at  all  as  admissions  of  facts  which  the  plaintiff 
sought  to  establish  in  this  case  they  were  not  conclusively  so.  (1 
Greenleaf,  Sec.  551 ;  Francis,  etc,  v.  Hazelrig^s  Ex^r,  1  A.  K.  Mar- 
shall 93 ;  Roberts  v.  Tennell,  3  T.  B.  Monroe  247). 

And  while  the  proceedings  of  that  suit  might  have  been  read  as 
evidence  against  the  appellants,  to  prove  the  account  and  fix  their 
liability  to  the  plaintiff,  the  whole  of  the  record  which  concerned  that 
matter,  and  would  have  either  conduced  to  establish  or  repel  the  con- 
clusions sought  by  the  plaintiff,  should  have  been  produced  (Fran- 
cis V,  Hazelrig^s  Es^r,  supra). 

And  it  was  erroneous  and  prejudicial  to  the  appellants  to  permit 
the  appellee  to  use  as  evidence  against  them  the  particular  papers  re- 
ferred to,  rejecting  the  rest  of  the  pleadings,  which  might  have 
counteracted  their  effect  and  produced  a  different  result  in  the  minds 
of  the  jury. 
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As  this  conclusion  may  lead  to  a  different  presentation  of  facts, 
on  another  trial,  it  is  not  deemed  essential  now  to  decide  whether 
the  court  correctly  instructed  the  jury  or  not.  We  would  suggest, 
moreover,  that  from  the  somewhat  complicated  nature  of  the  trans- 
actions that  a  correct  adjustment  of  the  rights  of  the  parties  may  be 
more  certainly  attained  by  a  transfer  of  the  cause  for  preparation 
and  trial  in  equity  where  the  accounts  of  the  parties  can  be  stated  by 
a  commissioner. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Judge  Williams  not  sitting. 

Boon  &  Anderson,  for  appellant. 
Turner  &  Williams,  for  appellee. 


Thos.  McKinster,  etc.,  v,  Robert  Eastham. 

Contracta — NeceMity  of  Parties. 

An  Instrument  which  does  not  name  an  obligor,  as  well  as  an 
obligee,  is  inyalid  and  unenforceable. 

SherLffs  and  Constables — Bond-— Obligee. 

An  instrument  purporting  to  be  a  bond  for  a  deputy  sheriff,  wliich 
does  not  name  one  as  obligee  is  Invalid. 

APPEAL  FRO(M  LAWRENCE  CIRCTUIT  CX)URT. 

February  3,  1873. 

Opinion  by  Juixse  Peters  : 

This  action  was  brought  by  appellee  against  appellants  on  the  fol- 
lowing writing : 

"We,  Thomas  McKinster,  principal,  and  Wm.  Hoge,  B.  Haise  and 
Sinclair  Roberts,  agree  that  we  will  be  responsible  as  surety  for  all 
the  acts  of  said  McKinster  as  deputy  sheriff  for  Robert  Eastham, 
sheriff  of  Lawrence  County.  Given  under  our  hands  this  17th  of 
August,  1857."  The  writing  was  signed  by  McKinster  and  the  per- 
sons named  as  sureties. 
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It  can  not  escape  observation  that  there  is  no  one  named  as  an 
obligee  in  the  writing,  and  no  one  to  whom  there  is  a  direct  under- 
taking to  pay,  or  to  account  for  the  failure  of  McKinster  to  dis- 
charge the  duties  of  deputy  sheriff.  There  can  be  no  contract  to 
which  there  are  no  parties ;  and  it  is  as  essential  to  its  validity  that 
there  shall  be  a  promise  as  a  promisor,  an  obligee  as  an  obligor.  In 
this  case  the  persons  who  sign  the  writing  undertake  to  be  responsi- 
ble for  all  the  acts  of  McKinster  as  deputy  sheriff  for  Robert  East- 
ham.  But  the  undertaking  is  not  to  Eastham  directly,  nor  to  him 
more  than  any  other  person.  His  name  is  used  as  descriptive  of  the 
business  in  which  McKinster  was  about  to  engage,  and  not  as  a 
party  to  the  contract,  and  appellee  does  not  either  in  the  original  or 
amended  petition  allege  that  appellants  contracted,  or  covenanted 
with  him  that  McKinster  should  faithfully  discharge  the  duties  of 
deputy  sheriff,  etc. 

Wherefore  we  conclude  that  appellee  did  not  state  facts  in  hb  pe- 
tition sufficient  to  constitute  a  cause  of  action  against  appellants. 

That  McKinster  will  be  responsible  to  Eastham,  his  principal,  for 
a  failure  to  pay  over  or  to  account  for  taxes,  etc.,  collected  by  him 
while  acting  as  his  deputy  need  scarcely  be  stated,  which  failure  may 
be  proved  by  parol.  We  only  decide  in  this  case  that  the  facts  stated 
in  the  petition  and  the  writing  declared  on  are  not  sufficient  to  make 
out  a  cause  of  action  against  appellants,  and  do  not  decide  the  ques- 
tion of  McKinster's  responsibility  in  an  action  on  an  account  stated 
in  the  nature  of  an  action  of  assumpsit. 

But  for  the  reasons  herein  set  forth  the  judgment  is  reversed,  and 
the  cause  is  remanded  with  directions  for  further  proceedings  con- 
sistent herewith. 

L.  T.  Moore,  for  appellants. 

G.  N.  Brown,  for  appellee. 


E.  L.  Osborne  v.  J.  H.  Bradshaw. 

War — Property  TakerwPromite  Without  Consideration. 

Where  a  soldier  at  the  command  of  defendant  took  plaintiff's  mare 
when  defendant  was  not  present,  the  promise  of  defendant  to  (send 
the  mare  back  or  pay  for  her,  being  made  without  consideration,  is 
unenforceable. 
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War— Taking  Property—Liability. 

The  mere  fact  that  the  mare  in  question  waa  taken  by  a  soldier 
at  defendant's  command,  when  defendant  was  not  present,  does  not 
make  him  responsible  for  the  trespass,  and  defendant's  failure  to 
compel  the  soldier  to  surrender  the  mare  when  the  colonel  of  his 
regiment  was  present  and  in  command  can  not  be  regarded  as  a 
ratification  of  the  tort 

APPEAL  FROM  POWELL  CIRCUIT  COURT. 

February  4,  1873. 

Opinion  by  Judge  Lindsay: 

The  evidence  heard  upon  the  trial  of  this  case  utterly  fails  to 
show  that  Bradshaw  participated,  either  directly  or  indirectly,  in  the 
taking  of  Osborne's  mare,  or  that  he  interposed  any  obstacle  to  its 
recovery.  The  mere  fact  that  the  mare  was  taken  by  a  soldier  under 
his  command,  he  not  being  present,  does  not  make  him  responsible 
in  law  for  the  trespass,  and  his  failure  to  compel  the  soldier  to  sur- 
render the  mare,  when  the  colonel  of  his  regiment  was  present  and 
in  command  can  not  be  regarded  as  a  ratification  of  the  tort,  and 
even  if  he  did  agree  that  he  would  subsequently  send  her  back  to 
the  appellant  or  pay  for  her,  the  promise  being  without  considera- 
tion can  not  be  enforced.  For  these  reasons  a  verdict  against  him 
would  properly  have  been  set  aside  as  palpably  against  the  weight 
of  the  evidence.  Such  being  the  case  it  is  immaterial  whether  the 
instructions  given  by  the  court  were  correct  or  not. 

Judgment  affirfned. 

HcLselrigg,  for  appellant 
Holt,  for  appellee. 


W.  F.  Stanhope  v.  O.  L.  Bradley  and  Wife. 

Guardian  and  Ward — Preaumption  of  Fraud^Wedding  Apparel. 

"Where  the  evidence  does  not  show  that  a  father,  at  the  time  he 
purchased  wedding  apparel  for  his  daughter,  was  Insolvent,  fraud 
will  not  be  preeumed  by  reason  of  such  gift  to  his  daughter. 
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Opixiox  by  Jvwx  PiTO*: 

There  is  no  doubt  but  what  the  bor  MCtoo  was  the  propcrtT  of 
Mrs.  Bra#ileT.  The  will  of  her  grandfather  directed  all  of  Us  ne- 
groes and  other  property  mentioned  in  the  last  daose  of  Aat  in- 
strument ''to  be  equally  distributed  and  divided  or  sold  and  the  pro- 
ceeds divided  as  my  executors  may  think  best,  and  I  request  that 
the  negroes  be  retained  in  the  family  if  possible." 

The  father  and  guardian  of  Mrs.  Bradley  was  also  one  of  die  ex- 
ecutors of  the  will,  and  from  the  testimony  in  the  case  a  sale  of 
the  slaves  was  resorted  to,  for  the  purpose  of  having  an  equal  di- 
vision and  not  to  diange  the  diaracter  of  the  property.  Bidders 
were  present  when  they  were  offered  and  were  told  of  the  family 
arrangement,  and  on  that  account  declined  to  bid.  Robert  Mays 
was  not  at  that  time  the  statutory  guardian  of  his  diildren,  but  was 
one  of  the  executors  and  authorized  by  the  will  to  divide  the  slaves. 

He  was  appointed  guardian  shortly  afterwards,  and  the  two  slaves, 
Milton  and  Henry,  held  by  him  as  the  property  of  his  children  from 
that  time  until  they  were  emancipated.  There  was  no  money  paid 
by  him  and  he  credited  the  notes  executed  when  the  slaves  were  sold 
by  the  amount  coming  to  his  children.  This  was  done  as  he  had 
elected  to  take  the  slaves  for  his  ¥rards,  and  executed  the  notes  in 
order  that  a  division  of  them  might  be  made  upon  fair  and  equal 
terms  and  the  slaves  retained  in  the  family  as  disclosed  by  the  ¥nll 
of  the  grandfather.  It  was  therefore  erroneous  to  charge  the  surety 
in  the  guardian's  bond  with  the  value  of  Milton. 

There  is  no  evidence  of  the  insolvency  of  Mays  at  the  date 
of  his  daughter's  marriage,  and  his  answer  indicates  that 
he  was  made  bankrupt  on  account  of  his  liabilities  as  sure- 
ty created  after  that  time,  and  even  if  these  liabilities  ex- 
isted prior  to  the  marriage  he  did  not  then  anticipate  the 
insolvency  of  the  parties  for  whom  he  was  bound,  and 
doubtless  in  good  faith  made  the  advancements  out  of  his  own 
pocket  for  the  purchase  of  his  daughter's  wedding  appareL  She  had 
claims  upon  his  generosity  and  particularly  on  the  eve  of  her  mar- 
riage, and  it  was  his  duty  to  make  provision  for  her;  at  any  rate 
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this  court  will  not  presume  fraud  by  reason  of  these  gifts.  If  the 
father  had  been  insolvent  and  had  charged  the  daughter  with  the 
goods  he  furnished  her  the  chancellor  doubtless  would  have  given 
him  a  credit  in  his  settlement,  but  the  proof  in  this  case  is  that  he 
gave  to  the  daughter  her  wedding  outfit  from  his  own  means  and  so 
intended  it  when  the  goods  were  purchased.  It  is  a  hardship  upon 
the  surety  to  have  to  pay  the  money,  but  the  wants  of  the  daughter 
prompted  him  no  doubt  to  collect  it,  or  if  not  she  is  entitled  to  it  by 
reason  of  the  failure  on  the  part  of  the  father  to  comply  with  the 
conditions  of  his  bond  as  guardian. 

The  judgment  is  reversed  with  directions  to  credit  the  same  by 
amount  charged  for  boy  Milton  and  any  interest  calculated  as 
against  the  surety,  and  the  remainder  of  the  appellees  are  entitled  to 
a  judgment. 

Kinkead  &  Bu^ckner,  for  appellant. 

Huston  &  Mulligan,  for  appellees. 


Samuel  M.  Richardson  v.  Richard  Arrowsmith,  etc. 

Alteration  of  Instruments — Evidence — Competency. 

Evidence  conducing  to  show  that  a  note  had  been  so  altered  as  to 
make  it  payable  to  S.  M.  instead  of  I.  L.,  is  competent  under  the 
charge  of  fraud.  , 

APPEAL.  FROM  BATH  CIRCUIT  COURT. 

February  6,  1&73. 

Opinion  by  Judge  Lindsay  : 

The  amended  answer  filed  by  the  two  Arrowsmiths  and  Dodson 
showed  that  the  amount  sued  for  by  appellant  had  been  attached  by 
Stewart,  without  collusion  with  them,  and  was  sufficient  to  authorize 
the  amount  to  require  Stewart  to  appear  and  assert  his  claim  thereto. 

The  answer  and  cross-petition  of  Stewart  sets  up  his  proceeding 
in  the  Nicholas  Qrcuit  Court,  and  makes  the  record  of  his  suit 
against  I.  L.  Richardson  pending  in  said  court  an  exhibit. 

Although  he  does  not  in  terms  allege  that  his  judgment  against 
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I.  L.  Richardson  remained  unpaid,  the  facts  appearing  from  his  an- 
swer and  exhibits  show  that  such  was  the  case.  Appellant  accepted 
the  issue  as  tendered  by  Stewart,  replying  only  to  so  much  of  the 
cross-petition  as  charged  a  fraudulent  collusion  between  himself 
and  his  father.  He  did  not  demur  to  the  cross-petition  and  through- 
out the  entire  proceeding  both  he  and  his  father  treated  the  juc^- 
ment  in  the  Nicholas  Circuit  Court  as  unpaid,  and  prepared  their 
defense  upon  that  h3rpothesis.  The  proceeding  by  Stewart  v.  I,  L 
Richardson,  under  the  provisions  of  the  474th  section  of  the  Civil 
Code,  was  properly  instituted  in  the  court  in  which  the  judgment 
was  rendered  upon  a  return  of  no  property  found  in  that  county. 

The  evidence  conducing  to  show  that  an  alteration  had  been  made 
in  the  note  so  as  to  make  it  payable  to  S.  M.  instead  of  I.  L.  Rich- 
ardson, was  competent  under  the  charge  of  fraud.  Such  an  altera- 
tion, if  made,  was  certainly  fraudulent  as  to  I.  L.  Richardson's  cred- 
itors. 

It  does  not  matter  that  the  horse  was  sold  to  Arrowsmith  before 
the  judgment  of  Stewart  was  recovered.  We  are  satisfied  that  the 
claim  of  the  son  to  the  note  is  unfounded,  and  that  whether  it  was 
originally  made  payable  to  the  son,  or  afterward  changed,  the  father 
was  acting  in  bad  faith  towards  his  creditors. 

It  is  certain  that  he  either  changed  the  note  after  it  was  executed 
or  else  imposed  upon  the  payees  thereof,  because  they  certainly  sup- 
posed that  they  were  buying  the  mare  from  him  and  agreeing  to  pay 
the  purchase  price  to  him. 

Judgment  ofRrmed. 

Reid  &  Stone,  for  appellant, 
Hargis,  for  appellee. 


G.  M.  Mulligan  v.  G.  W.  Harris,  etc. 

Insolvency — Debtor'8  Property  In  Potseeslon  of  Creditor — Right  to. 

Although,  as  a  general  rule,  a  creditor  who  has  property  of  an 
insolvent  debtor  in  his  possession  will  not  be  compelled  to  pay  for 
it  until  his  debt  is  satisfied,  yet  the  creditor  may,  by  his  conduct, 
preclude  himself  from  the  benefit  of  such  rule. 
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APPEAL  FROM  ALLEN  CIRCUIT  COURT. 

February  5,  1853. 

Opinion  by  Judge  Peters  : 

While  as  a  general  rule  it  is  true  that  a  creditor  who  has  the 
effects  of  an  insolvent  debtor  in  his  hands  will  not  be  compelled  to 
part  with  them  until  his  debt  is  satisfied ;  yet  in  this  case  appellant, 
by  his  disavowal  in  his  answer  to  Brown's  cross-suit  against  him, 
etc.,  and  by  his  acquiescence  in  the  appropriation  of  the  funds,  has 
precluded  himself  from  the  benefit  of  the  rule. 

By  the  terms  in  which  appellant  accepted  appellees'  notice  of  the 
transfer  of  the  residue  of  the  debt  on  Brown  he  certainly  waived 
his  lien  by  failing  then  to  apprise  Harris  of  his  claim,  and  place 
him  in  a  condition  to  seek  indemnity  from  Murry,  his  assignor. 

The  judgment  must  therefore  be  aMrtned. 

Lewis,  Leslie,  for  appellant 
Gatewoods,  Craddock,  for  appellees. 


John  Heath,  etc.,  v.  S.  A.  Davis,  etc. 

Deeds—Cancellation. 

T^ere  a  contractor  for  the  sale  of  land  reseryes  to  the  yendors 
tile  coal,  oil,  and  mining  privileges,  but  the  deed  executed  does  not 
contain  such  reservation,  the  deed  should  be  canceled  and  a  new 
deed  executed  containing  the  proper  reservation. 

APPEAL  FROM  UNION  CIRCUIT  COURT. 
February  5,  18^73. 

Opinion  by  Judge  Lindsay  : 

The  five  members  of  the  firm  or  company  who  were  present  and 
participated  in  the  purchase  of  the  lands  at  the  commissioner's  sale 
of  the  assets  of  the  Highland  Coal  Company,  authorized  Murchoff 
to  make  with  other  parties  desiring  to  purchase  lots  any  arrange- 
ment he  might  deem  proper,  and  agreed  that  they  would  confirm  and 
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appprove  such  arrangements.  All  the  testimony  in  the  case  con- 
duces to  establish  this  conclusion,  and  Casey,  one  of  the  members 
of  the  firm  who  was  present,  states  unequivocally  that  such  was  the 
fact. 

The  appellant  Heath  was  present,  and  certainly  acquiesced  in  the 
agreement.  Bush  claims  title  through  the  purchase  made  at  the 
time  by  his  five  partners  who  were  present,  and  can  take  no  higher 
or  greater  interest  in  the  property  than  they  purchased,  nor  can  he 
now  set  aside  the  contracts  with  third  parties,  by  and  through  which 
they  were  enabled  to  make  the  purchases  upon  possibly  more  favor- 
able terms  than  otherwise  could  have  been  secured. 

It  is  not  necessary  that  we  should  decide  whether  or  not  the  ar- 
rangements in  question  were  contrary  to  public  policy.  It  is  suffi- 
cient that  the  appellees  are  not  seeking  to  enforce  their  contracts. 
They  only  ask  to  be  left  in  the  undisturbed  possession  of  property 
they  now  hold  under  a  fully  executed  contract,  and  are  resisting  the 
claims  of  those  who  were  equally  concerned  with  the  parties  to  Acse 
arrangements. 

The  proof  is  not  clear  as  to  the  description  or  number  of  lots 
Murchoff  agreed  that  Davis  and  Higginson  should  have,  but  he 
must  be  regarded  as  acting  for  the  company  when  he  executed  the 
assignment  to  Davis,  and  the  order  to  Higginson  (both  of  which 
papers  were  executed  within  a  short  time  after  the  sale),  and  as  do- 
ing nothing  more  than  carrying  out  in  good  faith  the  agreements 
made  with  them  on  the  day  of  the  sale,  and  it  is  but  fair  and  reason- 
able to  conclude  that  the  description  and  number  of  the  lots  are  cor- 
rectly set  out  in  these  papers.  The  circuit  judge  therefore  did  not 
err  in  refusing  to  hold  that  the  lots  conveyed  to  Davis  and  to  Hig- 
ginson's  heirs  are  subject  to  the  liens  sought  to  be  enforced  by 
Bush  and  Heath. 

But  as  the  agreement  evidenced  by  the  papers  executed  by  Mur- 
choff reserves  the  coal,  oil  and  mining  privileges  to  the  company 
making  the  purchase,  the  court  in  this  suit  should  have  vacated  their 
deeds  and  caused  the  commissioner  to  make  to  them  new  conveyances 
containing  the  proper  exceptions  or  reservations. 

To  this  extent  the  judgment  is  reversed  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

W.  P.  D.  Bush,  for  appellant. 
James,  for  appellees. 
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Stanley  Moore  v,  James  Cowans  &  McIlvain. 

Frauds,  Statute  of — Undertaking  to  Answer  for  Debt  of  Another. 

A  transaction  was  held  to  be  within  the  Statute  of  Frauds  as  an 
undertaking  to  answer  for  the  debt  of  another,  and  unenforceable 
because  not  in  writing. 

APPEAL  FROM  NICHOLAS  CIRCUIT  CJOURT. 

February  6,  1873. 

Opinion  by  Judge  Lindsay  : 

From  an  analysis  of  the  testimony  this  court  concludes  that  Moore 
consented  that  Alexander  McIlvain  should  remain  in  the  house,  and 
occupy  with  his  stock  a  portion  of  the  sheds  and  lot  attached  to  the 
bam  on  the  premises  conveyed  by  the  Cowans  and  G.  W^  McIlvain. 
It  is  immaterial  as  to  whether  Moore  was  entitled  to  demand  pos- 
session of  the  farm  on  the  11th  of  February  or  not.  Neither  of 
the  vendors  refused  to  surrender  possession  when  it  was  demanded, 
and  as  Moore  consented  that  Alex  McIlvain  should  remain  in  the 
house  with  him,  when  he  might  have  ejected  him,  his  vendors  can 
not  be  compelled  to  account  to  him  for  the  trouble  and  annoyance 
subsequently  resulting  from  this  consent.  Alex  McIlvain  was  his 
guest  or  tenant,  and  he  must  look  to  him  for  compensation.  The 
counterclaim  set  up  against  the  Cowans  on  this  account  was  prop- 
erly disallowed.  Moore's  answer  to  Mcllvaine's  cross-petition 
shows  upon  its  face  that  he  sold  the  cattle  and  plank  to  Aleck  and 
not  to  G.  W.  Mcllvaine.  Aleck  undertook  to  procure  his  father  to 
credit  Moore  by  three  hundred  dollars  on  his  note,  but  Moore  does 
not  pretend  that  the  party  to  whom  he  was  making  the  sale  had  any 
authority  to  bind  his  creditor  by  this  agreement  or  undertaking.  The 
credit  was  extended  to  Aleck,  and  even  if  G.  W.  did  afterwards 
notify  the  tenant  and  agree  to  give  the  credit,  it  was  a  promise 
to  answer  for  the  debt  of  another,  and  not  being  in  writing  was  not 
l^ially  obligatory.  The  plea  of  the  statute  of  fraud  was  necessarily 
sustained  by  the  circuit  court. 

The  judgment  in  favor  of  the  Cowans  and  of  McIlvain  are  both 
affirmed. 

Hargis,  for  appellant 

Phisier,  Kennedy,  for  appellee. 


434  Kentucky  Opinions. 

Opinion  of  the  Court. 

sence  of  all  proof  of  injury  resulting  from  its  use.  His  own  con- 
fidence in  its  medicinal  qualities  is  evidence  to  some  extent,  at 
least  by  his  expenditure  of  thirty-five  thousand  dollars  with  no  other 
means  of  recompense  than  his  success  in  selling  it.  Such  medicines 
are  only  valuable  to  the  extent  in  which  they  are  appreciated  by  the 
public  and  the  appellee,  having  made  his  experiment  a  success  by 
much  labor  and  a  large  outlay  of  his  means,  the  appellants  should 
not  be  allowed  to  reap  the  benefit  resulting  from  it,  nor  will  they 
be  allowed  under  the  charge  of  fraud  and  deception  against  the 
appellee  to  avoid  their  own  wrong.  The  attitude  in  which  they  place 
themselves  by  their  defense  in  this  case  is  not  calculated  to  bring 
them  into  favor  with  the  chancellor  and  his  restraining  order  will 
not  be  interfered  with  by  the  judgment  of  this  court. 
The  judgment  is  affirmed, 

Barrett,  Robert,  Pirtle  &  Caruth,  for  appellant. 

Jos,  Speed,  Caldwell,  W.  A,  Bullitt,  Thos.  Speed,  for  appellee. 


Eli  Kinney^  etc.,  v.  R.  H.  Hagnow,  etc. 

Appearance — General  Appearance — Presumption. 

WQiere  an  appearance  order  is  In  general  terms,  and  there  is  noth- 
ing to  show  that  the  appearance  was  not  intended  to  be  general,  it 
cannot  be  presumed  that  appearance  was  made  to  one  branch  of  the 
action  in  which  they  had  but  little  concern,  and  that  they  Ignored 
that  branch  of  the  action  in  which  they  were  directly  and  vitally 
Interested. 

Insolvency — Contemplation  of  Insolvency. 

So  long  as  debtors  hope  to  be  able  to  pay  their  debts  and  were  In 
good  faith  endeavoring  to  do  so,  believing  that  they  would  eventually 
succeed  in  doing  so,  they  can  not  be  said  to  have  been  contemplat- 
ing insolvency. 


Assignments  for  Benefit  of  Creditors^Preference  of  Creditor. 

Where  a  transaction  based  on  intrinsic  evidence  that  it  was  an 
attempt  on  the  part  of  the  debtor  to  prefer  one  creditor  to  the  ex- 
clusion of  others,  and  the  device  of  pledging  the  individual  estate  of 
one  of  the  partners  instead  of  that  of  the  Arm  which  was  the  real 
flebtor,  can  not  avail  the  preferred  creditor  in  her  attempt  to  escape 
the  consequences  of  the  law  preventing  fraudulent  assignments. 
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February  7, 1873. 

Opinion  by  Judge  Lindsay  : 

The  order  of  June  16,  1866,  when  properly  construed,  shows  that 
Mary  H.  Caldwell  and  E.  Kinney  entered  their  appearance  as  well 
to  the  cross-petition  of  Berry  and  others  as  to  the  original  petition 
of  Hagnow.  This  order  is  general  in  its  terms  and  there  being 
nothing  to  show  that  such  was  their  intention,  it  will  not  be  as- 
sumed that  they  entered  their  appearance  to  an  action  which  as  to 
them  was  but  little  more  than  formal,  and  ignored  that  branch  of 
the  litigation  in  which  they  were  directly  and  vitally  interested. 

We  are  fortified  in  this  conclusion  by  the  fact  that  their  answers 
when  filed  apply  almost  exclusively  to  the  matters  set  up  in  the 
cross-action.  Their  pleas  of  limitation  must  therefore  be  held  in- 
sufficient. The  facts  and  circumstances  developed  by  the  record 
leave  no  room  for  doubt  as  to  the  intention  of  the  Caldwells  to  pre- 
fer their  sister  by  the  mortgage  executed  to  her  by  Richard  F.  on 
the  9th  of  May,  1866. 

It  is  equally  clear  that  at  least  some  of  the  conveyances  to  Kinney 
were  made  for  the  same  purpose.  That  the  Caldwells  contemplated 
insolvency  on  the  9th  of  May  is  another  fact  about  which  the  rec- 
ord leaves  no  ground  for  controversy. 

They  must  have  been  satisfied  for  some  months  that  nothing  short 
of  combination  of  fortunate  circumstances  could  save  them  from 
financial  ruin.  The  trial  balance  made  on  the  1st  of  May  exhibited 
the  fact  that  they  were  then  unable  to  pay  their  debts,  and  no  doubt 
suggested  to  them  that  they  could  postpone  immediate  bankruptcy 
in  no  other  way  than  by  the  sale  of  some  portion  of  their  undivided 
landed  estates,  and  the  application  of  the  proceeds  arising  from 
such  sales  to  the  payment  of  such  of  their  debts  as  could  no  longer 
be  postponed. 

A  careful  consideration  of  all  the  facts  and  circumstances  ex- 
hibited inclines  us  to  the  conclusion  that  they  hoped  with  the  pro- 
ceeds of  the  two  sales  made  to  Kinney  on  the  1st  day  of  May  to 
extricate  themselves,  for  a  short  time  at  least,  from  their  embar- 
rassments, and  while  it  is  impossible  to  believe  that  they  did  indulge 
in  the  chimerical  idea  that  their  investments  in  fruit  and  their  merits 
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in  the  patent  for  fruit  preservation  would  enable  them  not  only  to 
pay  all  their  debts  at  once,  but  also  to  realize  large  fortunes.  We 
think  it  manifest  that  they  did  then  believe  that  it  was  possible  that 
they  might  convert  their  property  into  a  sufficient  sum  of  money 
to  enable  them  to  continue  in  business  and  eventually  to  pay  all 
their  debts. 

It  is  not  necessary  that  we  should  express  an  opinion  as  to  wheth- 
er or  not  this  belief  was  well  or  ill  founded,  because  so  long  as  they 
hoped  to  be  able  to  pay  all  their  debts  and  were  in  good  faith 
struggling  to  do  so,  believing  that  eventually  they  would  succeed,  it 
can  not  be  said  that  they  were  contemplating  insolvency. 
.  We  are  therefore  of  opinion  that  the  chancellor  erred  in  adjudg- 
ing that  the  two  sales  made  to  Kinney  on  the  1st  day  of  May,  1866, 
come  within  the  provisions  of  the  act  of  1856. 

The  mortgage  to  Mary  H.  Caldwell,  deceased,  executed  on  the 
9th  of  May,  is  in  our  opinion  the  fruit  of  the  series  of  acts  of  in- 
solvency committed  by  the  two  brothers,  either  jointly  or  individu- 
ally, during  the  four  weeks  immediately  preceding  their  assignment. 
The  testimony  conduces  to  show  that  Richard  F.  Caldwell  agreed 
to  borrow  from  his  sister  the  amount  paid  her  by  Kinney  for  her 
land,  and  to  secure  her  by  a  mortgage  upon  a  portion  of  his  individ- 
ual estate,  but  it  can  not  be  said  that  this  agreement  was  ever  con- 
summated. The  money  was  paid  on  the  12th  of  December,  1865, 
and  was  deposited  in  the  bank  of  the  Caldwells,  they  as  bankers, 
paying  interest  on  the  deposit.  This  status  of  affairs  remained  un- 
changed until  the  9th  of  May.  During  all  this  time  Mary  H.  was 
the  creditor  of  the  firm  and  not  of  her  brother  Richard.  It  does 
not  appear  that  she  took  steps  at  any  time  to  have  the  agreement 
with  Richard  carried  out.  She  did  not  even  take  from  him  a  note 
for  the  amount,  nor  does  she  seem  at  any  time  to  have  demanded 
an  execution  of  the  contemplated  mortgage.  Further  than  this  it 
does  not  appear  that  she  was  apprised  of  or  consulted  about  the 
execution  of  the  mortgage  made  by  Richard  to  her.  The  change  of 
her  account  on  the  books  of  the  banking  institution  making  her  a 
creditor  of  Richard  instead  of  the  firm,  was  also  made  without  her 
knowledge.  The  transaction  bears  upon  its  face  intrinsic  evidence 
that  it  was  an  attempt  upon  the  part  of  the  brothers  to  prefer  their 
sister  to  the  exclusion  of  others  of  their  creditors,  and  the  device 
of  pledging  the  individual  estate  of  one  of  the  partners,  instead  of 
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that  of  the  firm,  which  was  the  real  debtor,  will  not  avail  the  pre- 
ferred creditor  in  her  attempt  to  escape  the  consequences  denounced 
by  the  law  to  prevent  fraudulent  assignments.  Whether  or 
not  the  act  of  Richard  would  operate  as  an  assignment  for  the 
benefit  of  the  firm  creditors  of  all  the  property  of  both  of  the  part- 
ners, individual  and  partnership,  is  a  question  not  necessarily  in- 
volved in  this  litigation.  There  is  no  contest  between  partnership 
and  individual  creditors,  and  besides  the  conveyance  of  the  fruit 
house  to  Kinney  on  the  29th  of  May  was,  we  are  satisfied,  an  act 
of  bankruptcy  committed  by  both  of  the  partners,  and  an  assignment 
under  the  law  of  all  their  property  for  the  benefit  of  all  their  cred- 
itors. It  follows  therefore,  that  all  property  disposed  of,  or  at- 
tempted to  be  disposed  of  by  the  firm  or  by  either  of  the  partners  on 
the  9th  of  May,  and  subsequent  to  that  time  ought  to  be  subjected 
to  the  payment  of  the  debts  of  the  firm,  and  the  conveyances  held  to 
inure  to  the  joint  benefit  of  their  firm  creditors. 

The  only  serious  difiiculty  attending  this  view  of  the  case  is  the 
attempt  of  Kinney  to  show  that  he  did  not  pay  the  $20,000,  the 
consideration  for  the  two  tracts  of  land  sold  him  by  R.  H.  Caldwell 
on  the  first  of  May,  and  the  4th  of  June  and  that  such  sum  was 
then  applied  to  the  payment  of  the  notes  held  by  E.  Kinney  & 
Company,  against  the  Caldwell  Bros.  We  are  convinced  that  such 
was  not  the  fact.  These  notes  were  paid  out  of  the  proceeds  of  the 
two  lots  sold  him  by  Richard  L.  Caldwell  and  the  fruit  farm  sold 
him  by  the  firm,  and  this  fact  is  attempted  to  be  concealed  in  order 
to  show  that  these  sales  were  not  made  to  prefer  Kinney,  as  the  sure- 
ties on  the  notes  held  by  his  firm. 

It  is  not  for  a  moment  to  be  believed  that  the  Caldwells  would 
permit  Kinney  to  keep  in  his  hands  $20,000  of  their  money  for  an 
entire  month,  they  being  all  the  while  pressed  by  unfortunate 
creditors  and  the  contract  with  him  being  (as  he  and  the  Caldwells 
both  represent  it)  that  he  should  pay  said  amount  in  cash,  the 
sales  having  been  made  with  no  reference  whatever  to  the  payment 
of  these  notes. 

It  is  apparent  that  the  Caldwells  hoped  with  this  $20,000  to  keep 
their  house  open  until  their  fruit  could  be  gotten  into  market.  It 
must  have  been  collected  and  paid  out  before  they  became  convinced 
of  the  utter  hopelessness  of  their  insolvency,  and  it  is  evident  that 
they  abandoned  same  on  the  9th  day  of  May. 
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The  pretense  that  the  proceeds  of  the  sales  last  made  were  paid 
out  to  general  creditors,  and  this  $20,000  applied  to  the  payment  of 
their  notes  is  an  after-thought. 

There  is  no  sufficient  evidence  to  authorize  the  court  to  charge 
Mrs.  Mary  H.  Caldwell,  the  mother,  with  any  portion  of  the  amount 
charged  against  her  on  the  books  of  her  two  sons.  Their  books  are 
not  evidence  against  her,  and  the  witnesses  called  by  the  appellees 
to  sustain  these  charges  prove  that  the  account  was  improperly 
kept  against  her,  and  that  she  did  not  owe  any  part  of  it.  The  tes- 
timony of  Kinney  shows  that  in  all  their  transactions  he  was  rep- 
resenting the  banking  house  of  E.  Kinney  &  Co.,  and  as  the  sales 
to  him  resulted  in  the  payment  of  the  debts  due  to  that  firm,  he 
must  be  held  to  the  consequences  resulting  from  the  attempted  pref- 
erence. It  is  therefore  considered  by  this  court  that  the  judgment 
as  to  Mary  H.  Caldwell,  senior,  be  reversed.  That  the  judgment 
as  to  F.  Kinney  be  reversed  to  the  extent  herein  indicated  and  also 
in  so  far  as  it  miay  be  construed  to  aifect  the  interest  in  the  fruit 
house  property  conveyed  to  him  by  Samally.  And  that  the  judg- 
ment as  to  Mary  H.  Caldwell,  junior,  be  affirmed.  The  questions 
touching  the  distribution  of  the  assets  now  in  the  hands  of  the  cir- 
cuit court,  not  having  as  yet  been  passed  upon  by  the  tribunal,  can 
not  be  considered  by  this  court. 

Hallam,  Stevenson  &  Myers,  for  appellant, 
Webster,  for  appellee. 


Jake  Harris  v.  Patsy  Lawson. 

Vendor  and  Purchaser— Rescission  of  Contract  of  Sale  Restoring  Posses- 
sion. 

Where  one  enters  land  under  a  contract  of  purchase,  he  is  bound 
to  restore  possession  to  the  vendor  upon  rescission  of  the  contract 
of  sale,  before  he  will  be  allowed  to  dispute  the  title  of  the  vendor. 

Assignments — Warranty  of  Title. 

The  assignment  of  a  title  bond  does  not  carry  with  it  a  warranty 
of  title. 
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Vendor  and  Purchaser — Fraud  of  Purchaser. 

Where  one  in  the  purchase  of  land  practices  a  fraud  on  his 
Ignorant  and  illiterate  vendor  he  will  not  be  permitted  to  take  ad- 
vantage of  the  fraud. 

APPEAL  FROM  ESTILL  CIROUIT  COURT. 

February  7, 1873. 

Opinion  by  Judge  Lindsay  : 

It  was  not  necessary  for  the  purposes  of  this  suit  that  Patsy  Law- 
son  should  make  out  a  perfect  title  to  the  land  in  controversy. 

Harris  entered  under  her,  and  when  the  contract  of  sale  was  re- 
scinded he  was  bound  to  restore  the  possession.  Until  he  does  this 
he  holds  under  her  title,  and  cannot  be  allowed  to  dispute  it. 

The  assignment  to  him  of  the  title  bond  of  Mason  does  not  re- 
lieve him  from  this  allegiance  to  the  title  under  which  he  entered, 
even  though  the  boundaries  set  out  in  said  bond  cover  that  of  this 
land.  The  assignment  of  a  title  bond  carries  with  it  no  warranty 
of  title,  but  if  it  did,  the  circumstances  of  this  case  precludes  Harris 
from  taking  advantage  of  it.  Whilst  holding  the  land  in  contest 
as  a  purchaser  from  Piitsy  Lawson,  he  made  the  contract  as  her 
agent  with  the  agent  of  Mason.  If  he  bought  her  land  then  in 
liis  possession,  and  claimed  by  him,  he  practiced  a  fraud  on  his 
ignorant  and  illiterate  principal,  and  he  will  not  now  in  a  contract 
with  her  be  permitted  to  take  advantage  of  this  fraud. 

Although  it  does  not  appear  how  the  plat  of  the  survey  made 
"by  Benton  got  into  the  case,  it  is  marked  filed  by  the  clerk,  and 
was  treated  as  part  of  the  record  of  the  court  when  the  judgment 
was  rendered. 

But  independent  of  anything  set  out  in  this  paper  there  is  am- 
ple evidence  to  sustain  the  judgment.    It  is  therefore  afHrmed, 

Burnam,  for  appellcmt. 

Lilly,  for  appellee. 


H.  J.  Spradlin  v.  Wm.  M.  Kendall,  Etc. 

Pleadlng-^Defect  of  Partiee — General  Demurrer. 

A  defect  of  parties  in  a  petition  was  held  not  to  be  reached  by  a 
general  demurrer,  where  there  is  no  specific  grounds  for  objecticm 
thereto. 
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APPEAL  FROM  MORGAN  CIRCUIT  COURT. 

February  7, 1873. 

Opinion  by  Judge  Hardin  : 

The  covenant  of  the  marshal  and  his  sureties  that  he  would  per- 
form his  official  duties  which,  in  this  case,  were  those  of  a  con- 
stable, seem  to  be  sufficiently  alleged  in  the  original  petition,  as 
well  as  a  breach  of  that  covenant.  There  is  an  apparent  defect 
of  parties,  as  the  averments  of  the  petition  only  impart  that  the 
plaintiff  Spradlin  was  the  equitable,  and  not  the  leg^l  holder  of 
the  executions  against  Etory  and  others.  But  this  defect  was  not 
reached  by  the  general  demurrer,  and  was  not  made  the  ground 
of  specific  objection,  and  it  was  error  to  sustain  the  general  de- 
murrer for  a  special  cause,  not  assigned.  (Civil  Code,  Sees.  120- 
121.) 

Wherefore,  that  being  the  only  apparent  defect  in  the  petition, 
especially  as  amended,  the  judgment  is  reversed  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this  opinion. 

Hazelrigg,  for  appellant. 

Nesbitt,  Kendall,  Cooper,  for  appellee. 


Commonwealth  by  Robert  Bagby  v,  William  Little  and 

Others. 

Ferries — Duties  of  Ferryman — Remedy  of  Persons  injured. 

In  the  absence  of  an  order  of  the  county  court  permitting  plaintiff 
as  relator  to  sue  the  defendant  ferryman,  plaintifT  must  disclose  some 
interest  in  himself,  showing  that  his  rights  have  been  aftected  in 
some  way  because  of  the  failure  of  defendant  to  conduct  and  keep 
'his  ferry  as  required  by  law,  plaintiff's  remedy  for  mere  injury  to 
himself  being  by  acting  on  the  ferryman's  bond,  and  not  the  revoca- 
tion of  the  license. 
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ie*— Violation  of  Duties — General  Charge. 

Wbere,  In  a  proceeding  against  a  ferryman  for  failure  to  comply 
ritti  the  law,  the  otiarge  la  a  general  one  that  defendant  has  failed 
o  comply  with  the  law,  It  Is  too  general  and  IndeQnlte  to  support 
be  proceeding. 

APPEAL  FROM  GREENUP  CIRCUIT  COURT. 

February  8,  1873. 

PINION  BY  Judge  Pryor  : 

the  absence  of  any  order  of  the  county  court  permitting  the 
illant  to  prosecute  this  proceeding  as  relator,  he  must  disclose 
:  interest  in  himself  by  showing  that  his  rights  have  been  af- 
;d  in  some  way  on  account  of  the  failure  of  the  appellees  to 
luct  and  keep  their  ferry  as  required  by  law,  and  even  then  for 
nere  injury  to  the  appellant  the  remedy  should  be  on  the  bond, 
not  by  way  of  revoking  the  franchise. 

)ncedtng,  however,  that  he  had  the  right  to  institute  the  pro- 
ing,  or  that  his  information  gave  to  the  county  court  the  power 
right  to  adjudicate  on  the  question,  still  there  is  no  such  state- 
t  of  facts  in  the  notice  of  the  intended  motion  as  constitutes 
cause  of  complaint.  The  notice  fails  to  specify  in  what  man- 
the  appellees  have  failed  to  comply  with  the  law.  They  may 
:  all  the  boats  required  by  the  county  court  and  still  not  a 
aent  number  to  accommodate  the  public. 
lie  name  of  the  person  is  not  given  who  has  been  delayed  on 
unt  of  the  negligence  of  the  appellees  as  ferrymen,  nor  is  there 
allegation,  showing  in  what  particular  the  wharf  is  insufficient. 

substance  of  all  the  charges  is,  that  the  appellees  have  failed 
smply  with  the  law.  Such  a  statement  is  too  general  and  in- 
lite  to  base  such  a  proceeding  on,  and  the  circuit  court  acted 
lerly  in  reversing  the  judgment  of  the  county  court.  That  court, 
ever,  should  have  been  directed  by  the  judgment  of  the  circuit 
t  to  set  aside  the  order  revoking  the  grant  and  dismissing  the 
eeding  without  prejudice. 

le  judgment  of  the  court  below  is  therefore  affirmed  on  the 
inal  appeal  and  reversed  on  the  cross-appeal  and  remanded  for 
ler  proceedings  consistent  herewith. 

L.  Moore,  Duiin,  for  appellant. 

eland,  Phister,  for  appellees. 
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E.  H.  Curds,  Adic'r,  z\  Edwakd  Cusds,  Ex'r- 

Ex0ciitors  and  Admlnistratora— Bond. 

It  Is  not  neeessary  tliat  the  record  of  the  coonty  ooort  with  ref- 
erence to  the  qualiflcatioa  at  an  administrator  and  the  execation  of 
his  bond,  shonld  contain  the  words  ^'approved  hj  the  court"  in  order 
to  make  it  a  yalid  statntory  bond. 

Executors  and  Administrators    Bond — Approval  of. 

The  fact  that  a  iMUty  appeared  in  court  and  on  his  motion  was 
appointed  administrator  de  bonis  non,  and  executed  bond  with  cer- 
tain persons  as  sureties  thereon,  amounts  to  a  sufficient  f^iproval 
of  the  court  of  the  bond,  and  makes  It  binding:  on  the  parties. 

Executors  and  Administrators — ^Action  on  Bond — Pleading. 

In  an  action  on  an  administrator'e  bond,  the  mere  aDegatkm  in 
substance  that  the  administrator  executed  the  bond  tar  the  per- 
fdrmance  of  his  duties  acccMdin^^  to  law,  is  a  ocmclusion  of  law  and 
Insufficient,  since  It  should  appear  from  the  petition  what  the  stipula- 
tions of  the  bond  are,  so  that  the  court  may  know  whether  liability 
exists. 

APPEAL  FROM  CALIX)WAT  CIRCUIT  COURT. 

February  8,  1873. 

Opinion  by  Judge  Pryor  : 

The  bond  executed  by  the  administrator  de  bonis  non  was  in 
conformity  with  the  provisions  of  the  Revised  Statutes,  Section  10 
of  Article  2,  Chapter  37. 

It  is  not  required  that  the  record  of  the  county  court  with  refer- 
ence to  the  qualification  of  an  administrator  and  the  execution  of 
his  bond  should  contain  the  words,  "approved  by  the  court,"  in 
order  to  make  it  a  valid  statutory  bond. 

That  the  party  appeared  in  court  and  on  his  motion  was  appoint- 
ed administrator  de  bonis  non,  and  entered  into  bond  with  B.  G. 
Martin,  B.  B.  Noan  and  Edward  Curd  as  sureties  therein,  is  in  our 
opinion  a  sufficient  approval  by  the  court  of  the  instrument  and 
renders  it  obligatory  on  the  parties. 

In  the  case  of  Fletcher  v,  height,  etc,  4  Bush  303,  the  bond  was 
not  approved  or  valid  for  the  reason  that  no  such  bond  as  the  one 
declared  on  had  ever  been  signed  or  executed  by  the  parties,  and 
of  course  could  not  have  been  approved  by  the  court 
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It  is  manifest  from  the  order  that  the  parties  were  in  court  and 
the  bond  then  executed  and  accepted — ^this  is  all  the  law  requires, 
and  is  as  much  an  approval  as  if  the  words  of  the  statutes  had  been 
used. 

The  petition,  however,  fails  to  state  a  cause  of  action  against  the 
executor  of  Edward  Curd,  and  the  demurrer  filed  by  him  and  over- 
ruled should  have  been  sustained. 

The  terms  and  stipulations  of  the  bond  are  not  alleged,  but  only 
a  statement  in  substance  that  the  administrator  executed  bond  for 
the  performance  of  his  duties  according  to  law.  This  allegation, 
as  has  often  been  held  by  this  court,  is  a  mere  conclusion  of  law, 
and  it  must  appear  from  the  petition  what  the  stipulations  of  the 
bond  are  in  order  to  enable  the  court  to  know  whether  any  lia- 
bility exists.  Mont  joys,  Adm'r,  v,  Pearce,  4th  Met.  98;  SkUltnan  v. 
Muirs,  Adm'r,  same  book,  page  280;  Murphy  v.  Estis,  6th  Bush 
532 ;  Hill  v.  Boyd,  16  B.  Monroe  557. 

We  are  inclined  to  conclude,  however,  that  inasmuch  as  the  court 
below  overruled  the  demurrer  to  the  petition  and  adjudged  against 
the  appellant  by  reason  of  the  insufficiency  of  the  record  that  they 
should  be  allowed  to  amend  their  petition.  This  must  be  done  at 
their  costs  and  as  they  are  in  default  must  also  pay  the  costs  in  this 
court.  The  judgment  is  therefore  rex^ersed  at  the  costs  of  appel- 
lants and  cause  remanded  with  directions  to  permit  them  to  amend 
their  petition  for  further  proceedings  consistent  herewith. 

R.  D.  Brown,  IV.  J.  Stubblefield,  Bullock,  for  appeUmt, 

Beecham,  for  appellee. 


Priscilla  Arosmith  v.  Samuel  Plummer. 

Replevliv— Title. 

SuflELclency  of  evidence  of  title  to  the  property  sought  to  be  re- 
covered. 

Husband  and  Wife— Action  by  Wife  In  Name  of  Husband. 

A  wife  was  held  not  to  show  a  right  to  prosecute  an  action  in  the 
name  of  her  busband  under  section  51,  Code  of  Civ.  Prac 
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APPEAL  FROM  FLEMING  CIRCUIT  COURT. 

February  9, 1873. 

Opinion  by  Judge  Lindsay  : 

There  are  two  controlling  and  all  sufficient  reasons  why  the 
judgment  in  this  case  should  be  affirmed. 

1st.  There  is  no  evidence  tending  to  show  that  the  title  to  the 
mare  was  in  Johnson  Young  instead  of  the  defendant  Plummer, 
except  the  judgment  in  the  case  of  Smith  v.  Young,  to  which  Plum- 
mer  was  no  party,  and  of  the  prosecution  of  which,  so  far  as  ap- 
pears from  this  record,  he  had  no  notice.  It  follows,  therefore,  that 
said  judgment  is  not  evidence  against  him. 

2d.  Appellant  shows  by  her  pleading  that  she  is  a  feme  covert 
and  that  she  has  no  authority  from  her  husband  to  prosecute  this 
action  in  his  name,  and  the  testimony,  instead  of  showing  that  her 
husband  had  deserted  his  family,  as  required  by  the  51st  section  of 
the  civil  code  of  practice  tends  to  show  that  appellant  deserted 
him. 

Wherefore  the  judgment  is  affirmed. 


Cord,  for  appellant. 
Andrews,  for  appellee. 


Michael  Moore  v.  W.  C.  Ireland^  etc 

Vendor  and  Purchaser — Vendor's  Lien — Burden  of  Proof. 

In  a  suit  an  purcbase  money  notes  to  enforce  a  vendor's  lien,  tlie 
burden  is  on  plaintiffs  to  austaln  the  material  allegations  of  their 
petition,  and  must  show  their  ability  and  willingness  to  make  a  good 
Utie. 

APPEAL  FROM  LEWIS  CIRCUIT  COURT. 
February  10,  1873. 
Opinion  by  Judge  Peters  : 

This  suit  in  equity  was  brought  by  the  assigns  of  two  notes 
executed  for  the  purchase  money  for  land,  and  to  enforce  a  vendor's 
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lien.  In  such  cases  this  court  has  repeatedly  held  that  the  plaintiff 
must  set  forth  the  terms  of  the  contract,  and  allege  that  he  is  able, 
and  willing  to  convey  the  land  sold,  in  accordance  with  the  terms 
of  the  sale.  Robert  Walsh  and  others  who  join  with  Ireland  & 
Pollock  as  plaintiffs  allege  that  the  two  notes  sued  on  were  exe- 
cuted to  appellee  Deselding,  attorney  in  fact  for  Maylan's  heirs, 
for  the  purchase  price  of  fifty  acres  of  land  in  Lewis  county  within 
the  John  Maylan's  26,500  acres,  upon  which  said  Moore  now  re- 
sides, and  has  been  in  possession,  and  so  resided  ever  since  his 
said  purchase  of  said  tract  of  land. 

The  plaintiffs,  Robert  Walsh,  etc.,  say  that  the  legal  title  is  in 
them  and  that  they  are  able,  ready  and  willing  to  convey  the  same 
to  the  defendant  when  the  purchase  money  shall  be  paid,  and  that 
their  attorney  in  fact,  Deselding,  on  the  7th  day  of  November,  1866, 
executed  to  said  Michael  Moore,  the  defendant,  a  title  bond  for 
said  tract  of  fifty  acres  of  land,  etc. 

In  his  answer  to  the  petition,  appellant  denies  that  said  Robert 
Walsh  and  others,  as  set  out  in  the  petition,  are  the  heirs  of  John 
Maylan,  and  explicitly  and  positively  denies  that  they  are  able  to 
convey  said  land,  alleges  that  they  are  non-residents,  and  makes 
his  answer  a  cross  petition  against  plaintiffs  and  asks  for  a  good 
title. 

If  it  be  conceded  that  the  statement  in  the  petition  that  they  are 
ready,  able  and  willing  to  convey  the  land  when  the  purchase  money 
is  paid,  is  an  unconditional  and  sufficient  allegation,  and  does  not 
mean  that  they  will  be  ready  when  or  by  the  time  the  purchase  money 
is  paid,  and  that  the  inference  that  they  are  the  heirs  of  John  May- 
lan, from  a  recital  in  the  petition  "that  their  attorney  in  fact  De- 
Selding"  executed  to  Moore  a  title  bond  for  the  land,  in  the  ab- 
sence of  any  direct  averment  that  they  are  his  heirs,  which  would 
be  extending  to  pleading  a  most  liberal  indulgence.  Still  the  an- 
swer puts  in  issue  directly  the  most  material  allegations  of  the  pe- 
tition denying  that  they  are  the  heirs  of  John  Maylan  and  that 
they  are  able  to  convey  the  land  and  charges  that  said  plaintiffs 
are  non-residents.  By  the  denials  in  the  answer  appellees  were 
bound  to  sustain  these  material  allegations  by  proof,  and  before 
they  are  entitled  to  a  judgment  they  must  identify  themselves  as 
heirs  of  John  Maylan  and  exhibit  the  title  and  manifest  their  ability 
to  make  a  good  title.    It  would  be  idle,  and  without  meaning,  for 
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the  law  to  require  the  plaintiffs  to  allege  their  ability  to  make  title 
if  they  were  not  bound  to  establish  the  fact  by  evidence,  if  it  was 
put  in  issue  by  the  answer.  It  was  therefore  erroneous  to  sustain 
the  demurrer  to  the  answer,  and  for  that  error  the  judgment  is 
reversed  and  cause  remanded,  with  directions  to  overrule  the 
demurrer  and  for  further  proceedings  consistent  with  this  opinion. 

Bowling,  Phister,  Thomas,  for  appellant, 

Ireland,  for  appellee. 


Joseph  Werne  &  Pope  v.  Sarah  M.  Henisohn. 

Husband  and  Wife— Mortgage — Coercion  of  Wife — Forecioeure. 

Where  one  whose  note  had  /been  forged  to  a  bill  exercises  his 
advantage  to  procure  from  the  wife  of  the  forger,  the  pledge  of  her 
property  for  his  indemnity  on  the  forged  obligation,  by  threatening 
prosecution  of  the  husband,  the  creditor  can  not  receive  the  asslBt- 
ance  of  a  court  of  equity  in  enforcing  the  mortgage  against  the  wife's 
property. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

February  11,  1873. 

Opinion  by  Judge  Lindsay  : 

Whether  the  certificate  of  the  clerk  is  conclusive  evidence  that 
Mrs.  Henisohn  was  examined  separately  and  apart  from  her  hus- 
band when  she  acknowledged  the  mortgage  to  Werne  and  Pope, 
is  a  question  that  does  not  arise  in  this  case,  whatever  may  have 
been  the  circumstances  attending  the  acknowledgment  before  the 
deputy  clerk  on  the  morning  of  the  27th  of  November,  1869.  The 
certificate  of  Conn,  the  clerk,  shows  that  it  was  acknowledged  be- 
fore him  on  the  same  day.  This  certificate  is  not  attacked,  and  for 
the  purposes  of  this  case  its  verity  can  not  be  questioned.  Still  we 
are  of  the  opinion  that  the  cross-petition  of  Werne  &  Pope  was 
properly  dismissed. 

The  proof  justifies  the  conclusion  that  Henisohn  had  forged  the 
name  of  Werne  to  various  bills,  one  of  which  would  mature  on  the 
day  upon  which  the  mortgage  was  executed.     Henisohn  felt  that 
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exposure  was  certain  unless  Werae  could  be  secured  and  also  be  in- 
duced to  take  up  this  forged  bill.  The  mortgage  herein  sought  to  be 
enforced  was  drafted  at  midnight,  by  an  attorney  who  had 
evidently  prepared  himself,  or  been  furnished  with  a  minute  de- 
scription of  Mrs.  Henisohn's  property,  in  contemplation  of  its  be- 
ing executed  on  that  identical  night.  Mrs.  Henisohn  had  evidently 
been  notified  of  what  was  to  be  done.  When  the  attorney  objected  to 
going  to  her  house  at  one  o'clock,  a.  m.,  to  obtain  her  sig^ture, 
he  was  informed  by  the  husband,  in  the  presence  of  the  mortgagee, 
that  she  was  waiting  for  them.  She  signed  the  paper  without 
reading  it,  and  knew  nothing  of  its  contents  until  afterwards,  un- 
less it  was  explained  to  her  by  her  husband  during  the  conference 
between  them  before  coming  into  the  presence  of  the  attorney  and 
mortgagee  where  she  did  the  signing. 

The  deputy  clerk  was  at  her  house  that  morning  to  obtain  her 
acknowledgment  before  the  breakfast  hour  had  passed. 

It  is  perfectly  manifest  that  she  was  induced  to  act  in  this  mat- 
ter by  the  alarm  and  apprehension  excited  by  the  criminal  charges 
brought  against  her  husband.  She  had  no  opportunity  to  consult 
her  friends  or  to  advise  with  any  one.  At  the  time  she  signed  and 
acknowledged  the  mortgage  she  was  not  equal  to  protecting  her- 
self. 

Werne  felt  that  he  had  the  husband  in  his  power,  and  he  used 
his  advantage  to  procure  from  the  wife  the  pledge  of  her  property 
for  his  indemnity.  Under  such  circumstances  he  should  receive  no 
assistance  from  a  court  of  equity.  It  does  not  matter  that  Mrs. 
Henisohn  did  not  act  under  actual  constraint,  or  imprisonment.  It 
is  manifest  that  she  had  no  will  of  her  own.  In  estimation  of  law 
the  will  of  a  married  woman  is  all  the  while  subordinated  to  that 
of  the  husband.  Hence  the  law  provides  protection  for  her 
against  the  undue  influence  of  the  husband  in  making  deeds  of 
her  real  estate.  Here  Werne,  the  beneficiary  in  the  mortgage,  is 
dearly  and  directly  responsible  for  the  unusual  and  hurried  manner 
in  which  Mrs.  Henisohn  was  induced  to  execute  it.  He  knew  that 
the  presumption  arising  from  the  certificate  of  the  clerk,  that  the 
appellee  voluntarily  acknowledged  the  instrument,  was  false.  He 
knew  that  when  she  acted  her  will  was  not  free,  and  that  her  mind 
did  not  accord  with  the  act.  If  an  actual  fraud  was  not  practiced 
upon  her,  he  and  her  husband  preyed  upon  her  fears  until  they  im- 
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prisoned  her  will  and  then  took  advantage  of  her  weakness.  All 
this  the  testimony  of  the  attorney,  who  acted  for  her  at  the  time, 
establishes  almost  beyond  a  rational  doubt.  The  chancellor  could 
do  nothing  less  than  to  refuse  to  become  a  party  to  the  transaction. 
Pope's  claim  seems  to  have  been  included  in  the  mortgage  without 
his  knowledge,  yet  it  is  difficult  to  perceive  how  he  can  avail  himself 
of  an  equity  secured  to  him,  if  at  all,  by  an  instrument  executed 
as  this  one  was.  However  innocent  he  may  be,  the  conduct  of 
Weme,  through  whose  instruction  the  mortgage  was  obtained, 
must  be  imputed  to  all  who  claim  under  it.  He  parted  with  noth- 
ing upon  the  faith  of  the  mortgage  and  if  it  was  cancelled  neither 
he  nor  Weme  would  be  placed  in  a  more  unfavorable  attitude  than 
they  occupied  before  its  execution. 
Judgment  affirmed. 

Joseph  Speed,  P.  Joyes,  for  appellee. 

Muir,  for  appellant. 


Thomas  P.  Smith  v.  Brent  Hopkins. 

Court  Commitsioners — Special  Commissioner — Compensation. 

After  a  special  commissioner  has  been  appointed  without  objection 
by  either  of  the  parties  or  the  regular  commissioner^  after  his  labors 
have  been  performed,  acted  upon  and  accepted,  it  is  too  late  to 
object  to  his  remuneration. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

Ptebruary  11,  1873. 

Opinion  by  Judge  Pryor  : 

There  is  no  exception  to  be  found  to  the  appointment  of  Hop- 
kins as  special  commissioner.  The  case  had  been  previously  re- 
ferred to  him,  and  his  familiarity  with  its  condition  no  doubt  in- 
fluenced the  chancellor  and  the  parties  in  committing  it  again  to 
his  hands  for  settlement. 

Those  interested  in  the  adjustment  of  the  matters  in  controversy 
have  had  the  benefit  of  his  labor  and  there  is  nothing  in  the  record 
showing  that  the  allowance  is  exorbitant. 

Under  the  general  law  with  reference  to  the  services  performed 
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by  commissioners  proof  is  required  as  to  the  number  of  days  the 
commissioner  has  been  engaged  in  his  work  and  the  value  of  serv- 
ices rendered.  This  general  law,  however,  does  not  apply  to  the 
commissioner  of  the  Louisville  Chancery  Court,  as  was  decided  in 
the  case  of  Smith  v.  Cochran,  7  Bush  554. 

It  is  too  late  after  the  special  commissioner  has  been  appointed 
without  objection  by  either  of  the  parties  or  the  regular  commis- 
sioner, and  after  his  labor  has  been  performed,  acted  upon,  and 
accepted,  to  say  that  he  is  entitled  to  no  remuneration.  The  judg- 
ment of  the  court  below  making  the  allowance  is  afHrtned, 

R.  W,  Wooley,  for  appellant, 

,  for  appellee. 


Thos.  C.  Johnson  v.  Commonwealth. 

Clerks  of  Court*— Action  Against — Defense. 

In  an  action  by  the  state  a^^nst  the  clerk  of  the  county  court  for 
money  collected  as  taxes,  it  is  no  defense  to  the  action  that  a  suit 
is  pending  between  defendant  and  the  trustees  of  the  Jury  fund  to 
whom  the  money  collected  is  payable,  and  that  the  state  should  wait 
until  the  termination  of  such  suit 

APPEAL  FROM  WOI4FB  CIRCUIT  COURT. 

February  12, 1873. 

Opinion  by  Judge  Pieters  : 

Appellant,  as  clerk  of  the  Wolfe  County  Court,  owed  the  com- 
monwealth for  taxes,  etc.,  collected  the  sum  of  $88.55,  which  by  law 
It  was  his  duty  to  pay  over  to  the  trustee  of  the  jury  fund ;  and  upon 
his  failure  to  do  so  a  rule  was  awarded  against  him  and  in  answer 
to  that  rule  insists  that  the  commonwealth  shall  wait  until  he  and 
Cox,  the  trustee,  shall  litigate  a  long  and  perplexing  controversy 
arising  on  a  contract  on  the  part  of  Cox  to  construct  a  house,  and  on 
the  part  of  appellant  to  pay  at  future  periods. 

The  mere  statement  of  the  proposition  would  seem  to  carry  its 
own  refutation.  As  between  private  individuals,  if  appellant  owed 
a  debt  to  a  man  for  whom  Cox  was  the  agent,  with  authority  to 
collect,  it  could  scarcely  be  contended  that  when  Cox  as  agent  was 

29 
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endeavoring  to  collect  the  money,  that  appellant  could  set  off  a  de- 
mand he  had  against  G>x  individually  against  the  debt  of  his  prin- 
cipal, much  less  could  he  do  so  against  a  debt  of  the  sovereign. 

The  commonwealth  pays  all  legal  demands  due  from  it  when 
properly  presented  promptly,  and  to  enable  it  to  do  so  all  its  agents 
and  collecting  officers  must  act  with  like  promptness. 

Cox  was  its  officer  for  a  specified  purpose,  and  with  limited  pow- 
ers, with  no  authority  to  compound,  transfer,  or  change  the  liabil- 
ity of  its  officers.  The  money  in  the  hands  of  appellant  belonged 
to  the  commonwealth,  not  to  Cox,  and  having  the  legal  right  to  it, 
the  proceeding  was  properly  in  its  name.  And  without  its  assent 
to  any  agreement  made  between  appellant  and  Cox  it  could  not  be 
botmd.  And  such  assent  is  not  alleged  in  the  answer.  The  de- 
murrer was  therefore  properly  sustained  to  the  answer  and  the  judg- 
ment must  be  affirmed. 


W.  L.  Hurst,  for  appellant. 
Rodman,  G.  W.  Cox,  for  appellee. 


H.  F.  Cheatham  v.  Josh  Cheatham. 


Executors  and  Adminittratort — Fiduciary  Liability — Bankruptcy. 

A  writing  executed  by  an  administrator  stating  that  there  is  due 
a  certain  person  as  his  share  of  the  estate  $200  "to  be  paid/'  which 
was  signed  by  the  administrator,  was  properly  treated  as  evidence  of 
a  fiduciary  liability,  which  was  not  affected  by  proceedings  in  bank- 
ruptcy by  the  administrator  individually. 

APPEAL  FROM  FULTON  CIRCUIT  COURT. 

February  12, 1873. 

Opinion  by  Judge  Lindsay  : 

Appellant  admits  in  his  answer  that  the  two  hundred  dollars 
mentioned  in  the  paper  exhibited  with  appellee's  petition  was  an 
amount  due  him  as  one  of  the  distributees  of  appellant's  estate. 
He  claims  that  the  due  bill  was  accepted  in  satisfaction  of  his  claim 
against  him  as  administrator,  insists  that  it  is  his  personal  under- 
taking and  pleads  his  discharge  in  bankruptcy  in  bar.  The  writing 
is  not  a  note  or  covenant,  nor  a  direct  undertaking  of  any  kind. 
It  merely  states  the  fact  that  there  was  at  the  time  of  its  execution. 
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due  to  appellee  as  his  share  of  the  estate  of  Mary  B.  Cheatham,  de- 
ceased, two  hundred  dollars,  ''to  be  paid."  To  this  statement  ap- 
pellant, the  administrator,  attached  his  name.  He  does  not  agree 
to  pay  the  amount  out  of  his  individual  funds.  Nor  is  there  any- 
thing in  the  writing  from  which  it  can  be  inferred  that  appellee  in- 
tended by  its  acceptance  to  release  the  sureties  in  appellant's  bond 
from  their  responsibility  to  him. 

We  are  of  opinion  that  the  court  below  properly  treated  this 
memorandum  as  the  evidence  of  a  fiducial  liability,  not  affected  by 
the  judgment  in  the  court  of  bankruptcy. 

Judgment  ofRrmecL 

T.  O.  Godder,  for  appellant. 
Randle  &  Tyler,  for  appellee. 


Jos.  Chandet  v.  James  Q.  Gordon  and  Wife. 

Descent  and  Distribution — ^Timber. 

The  timber  on  land  whiob  passes  to  the  wife  on  the  death  of  the 
husband  belongs  to  the  wife. 

New  Trial — By  Court  of  Appeais-^Former  Verdicts. 

Where  other  trials  of  the  same  caee  have  resulted  in  a  Judgment 
against  appellant,  the  Court  of  Appeals  will  be  reluctant  to  award 
a  new  trial  under  such  circumstances. 

APFBALi  FROM  McGRACKlBN  CIROUIT  OOURT. 

February  13, 1873. 
Opinion  by  Judge  Peters  : 

The  title  to  the  land  from  which  the  timber  was  cut  on  the  death 
of  Mr.  Winters  passed  to  appellee,  Catherine;  a  portion  of  it  was 
cut  and  removed  after  the  death  of  the  father,  and  to  that  which 
was  not  severed  from  the  land  in  his  lifetime,  she  was  unquestion- 
ably entitled.  There  is  some  conflict  in  the  evidence  as  to  the  quan- 
tity severed  after  the  death  of  Mr.  Winters.  But  there  have  been 
three  trials  of  the  case  in  the  court  below,  all  of  which  resulted 
disastrously  to  appellant,  and  this  court  would  very  reluctantly  in- 
terpose to  award  a  new  trial  under  such  circumstances.  The  law 
and  facts  on  the  last  trial  were  submitted  to  the  court,  and  unless 
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the  judgment  was  palpably  against  the  evidence  we  would  not  be 
authorized  to  interfere,  which  is  not  the  case,  wherefore  the  judg- 
ment is  oMrmed. 


P.  D.  Yeiser,  for  appellant. 


',  for  appellee. 


John  Opal  v.  Dominick  Eckert,  etc. 

Fraud — Burden  of  Proof. 

The  burden  of  proof  to  establlBh  fraud  rests  upon  the  party  charg- 
ing it. 

Fraud — Pleacfing — Fraudulent  intent. 

The  allegation  that  the  mortgage  In  question  was  made  in  good 
faith  to  secure  a  pre-ezisiting  liability  is  not  objectionable  aa  an 
afflrmatlve  denial  of  fraudulent  intent. 

APPEAL.  FROM  LOUISVILLE  CHANCERY  COURT, 

February  13, 1873. 

Opinion  by  Judge  Lindsay  : 

We  perceive  no  available  defect  in  the  answers  of  Eckert  &  Beck- 
er. They  both  assert  that  the  mortgage  was  made  in  good  faith  to 
secure  the  payment  of  an  existing  liability.  It  does  not  matter  that 
the  denials  of  the  alleged  fraudulent  intent  are  thus  affirmatively 
made.  The  onus  to  establish  the  fraud  remained  upon  the  party 
making  charge.  But  if  it  did  not,  the  depositions  of  the  two  appel- 
lees taken  by  appellant  sufficiently  show  that  the  mortgage  was 
executed  to  secure  the  payment  ot  money  loaned  by  Becker  to 
Eckert.  The  immaterial  discrepancies  in  their  statements  would  not 
have  authorized  the  chancellor  to  conclude  that  they  had  sworn  false- 
ly as  to  the  essential  and  controlling  fact  that  money  to  the  amount 
of  one  thousand  dollars  had  actually  been  loaned  by  Becker  to 
Eckert. 

As  no  property  was  seized  under  the  order  of  attachment  (that 
was  shown  by  appellant  not  to  be  embraced  in  the  mortgage),  and 
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as  he  already  had  a  judgment  in  personam  for  his  debt  against 
Eckert,  the  chancellor  properly  dismissed  his  petition. 
Judgment  affirmed. 

Allen,  MtUr,  for  appellant 

Lee  &  Rodman,  for  appellee. 


John  McMurtry  v.  O.  S.  Tenny. 

Contracts— Building  Contract— Change  in  Specifications. 

Where  a  building  contract  was  changed,  permitting  the  contractor 
to  put  in  a  stone  foundation  instead  of  ibrick  as  called  for  by  the 
specifications.  It  was  held  that  the  contractor  was  not  bound  to  com- 
ply literally  with  the  specifications  In  the  construction  of  the  founda< 
tlon,  because  of  the  use  of  different  material,  necessitating  a  differ- 
ence In  the  manner  of  construction. 

Contracts-^Bullding  Contract— Change  in  Specifications— Compensation. 
A  contractor  was  held  not  entitled  to  pay  for  extra  work  on  account 
of  stone  walls  put  In  being  thicker  than  brick  walls  called  for  by 
the  specifications,  since  the  stipulations  in  regard  to  the  change  of 
materials  require  the  cost  to  >be  the  game. 

APPEAL  FROM  MONTOOMBRY  CIRCUIT  COURT. 

February  5,  1873. 

Opinion  by  Judge  Lindsay: 

The  rule  of  pleading  provided  by  the  CivilCode  of  Practice  has 
been  utterly  disregarded  in  the  preparation  of  this  case.  The  par- 
ties, instead  of  stating  the  facts  constituting  their  claims  and  de- 
fenses in  ordinary  and  concise  language  without  repetition,  have 
repeated  and  elaborated  to  such  an  extent  as  to  require  one  hundred 
and  twenty  pages  of  legal  cap  to  state  the  two  or  three  simple  issues 
necessary  to  be  determined. 

We  do  not  concur  with  the  circuit  judge  in  his  construction  of 
the  contract  between  Gunsally  and  the  appellant.  Although  the 
foundation  walls  of  the  structure  were  to  be  built  of  stone  in  every 
respect  as  the  same  are  described  to  be  ''built  in  brick  work  in 
specifications,"  etc.,  yet  it  did  not  follow  as  a  matter  of  course  that 
the  necessary  and  unavoidable  differences  in  the  manner  of  the 
erection  of  stone  and  brick  walls  were  to  be  disregarded;  neither 
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party  so  understood  the  contract  at  the  time  the  work  was  com- 
menced by  the  appellee,  Tenney.  The  stone  work  was  not  laid  in 
hydraulic  cement  one  foot  high,  nor  was  the  outside  course  of  the 
walls  covering  against  the  earth  so  laid,  nor  was  the  outside  face 
of  the  walls  that  come  in  contact  with  the  earth  plastered  with  said 
cemient,  as  was  required  to  be  done  in  the  construction  of  the  con- 
templated brick  foundation.  McMurtry  did  not  request  nor  did 
Tenney  offer  so  to  construct  said  work,  although  the  contract  re- 
quired the  stone  work  to  be  done  in  every  respect  as  prescribed  for 
the  brick  work  by  the  specifications. 

It  is  further  to  be  observed  that  inverted  arches  under  the  open- 
ings to  be  made  in  the  building  above  were  not  constructed  in  the 
stone  work,  although  such  was  the  contract  as  to  the  brick  founda- 
tion. 

Their  failures  to  comply  literally  with  the  specifications  were 
proper  in  view  of  the  fact  that  the  different  materials  used  in  the 
construction  of  the  two  kinds  of  work  necessitated  differences  in 
the  manner  of  construction. 

We  see  nothing  in  the  language  of  the  contract  evidencing  an 
intention  on  the  part  of  the  contracting  parties  to  disregard  these 
well  established  distinctions.  Nor  can  it  be  gathered  therefrcxn 
that  Gunsally  was  to  be  allowed  to  build  stone  walls  so  tiarrow  that 
they  not  only  would  not  support  the  superstructure  to  be  put  upon 
them,  but  some  of  which  would  fall  of  their  own  weight  At  the 
beginning  of  the  work  the  parties  evidently  understood  that  the 
stone  walls  were  to  be  of  the  dimensions  usually  put  under  such 
buildings  as  that  being  erected,  and  this  in  our  opinion  is  the  prop- 
er legal  construction  of  the  contract  when  considered  in  connection 
with  the  circumstances  under  which  it  was  made. 

The  work  was  given  to  Gunsally  for  his  acccxnmodation.  It  was 
no  interest  to  McMurtry  to  have  the  foundation  built  of  stone  in- 
stead of  brick,  as  he  had  contracted  to  build  it  He  was  not  to 
receive  a  cent  more  for  the  work  when  so  done  than  under  his  orig- 
inal contract,  and  he  expressly  stipulated  that  he  was  only  to  pay 
Gunsally  the  same  price  the  basement  walls  would  have  cost  if  built 
with  brick,  as  per  plan  and  specification.  The  fact  that  it  is  recited 
that  this  price  was  ($12)  twelve  dollars  per  thousand  brick,  does 
not  mean  that  the  stone  work  was  to  be  measured  in  the  same  man- 
ner and  paid  for  at  the  same  time,  but  that  the  aggregate  amount 
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of  what  the  brick  work  basement  would  have  cost  was  to  be  ascer- 
tained by  the  mode  of  measurement  and  the  price  so  set  out. 

We  are  therefore  of  opinion  that  Tenney  was  not  entitled  to  pay 
for  extra  work  on  account  of  the  stone  walls  being  thicker  than 
the  brick  walls  were  required  to  be  built,  and  that  the  circuit  judge 
erred  in  so  adjudging. 

McMurtry's  right  to  recover  on  his  counterclaim  must  depend 
upon  whether  he  was  in  default  in  refusing  to  make  additional  pay- 
ment to  Tenney  when  the  latter  demanded  the  last  estimate.  This 
fact  can  only  be  determined  by  ascertaining  whether  or  not  at  that 
time  Tenney  was  fully  paid  for  the  work  done  according  to  the 
terms  of  his  contract. 

We  perceive  no  error  in  the  action  of  the  circuit  court  as  to  the 
common  law  action  for  $105.71,  but  for  the  errors  pointed  out  the 
judgment  is  reversed  and  the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Turner,  for  appellant. 

Buckner,  Holt,  Tetmey,  for  appellee. 


Isaac  Hopewell  v.  Charlotte  Hopewell,  etc 

Husband  and  Wlft^Wlfe't  Property— Trust. 

A  husband  becomee  vested  with  an  Interest  in  the  money  of  his 
wife  in  the  hands  of  an  executor,  and  where  the  money,  with  the 
consent  of  the  wife,  was  placed  by  the  husband  In  the  hande  of  a 
trustee  for  their  Joint  benefit,  a  trust  is  created  by  the  husband  for 
the  benefit  of  the  wife,  and  not  by  the  wife  for  the  benefit  of  the 
hurt>and  , 

Divorce — Attorneys'  Fees-^LIablllty  for. 

A  wife's  estate  can  not  be  held  liable  for  the  payment  of  the 
husband's  attorneys  in  an  action  by  the  wife  for  divorce. 

APPEAL  FROM  BATH  CIRCUIT  COURT. 

February  12,  1873. 

Opinion  by  Judge  Pryor  : 

This  case  is  unlike  the  case  of  Philips  v.  Philips,  recently  decided 
by  this  court.  In  that  case  the  conveyance  was  not  executed  in  con- 
sideration of  marriage  nor  did  the  wife  become  vested  with  an  in- 
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terest  in  the  property  by  reason  of  the  marriage.  The  husband  in 
the  case  under  consideration  was  vested  with  an  interest  in  the 
money  to  which  the  wife  was  entitled  in  the  hands  of  Magowan's 
executor.  This  interest  of  his  was  acquired  in  no  other  way  than 
by  reason  of  the  marital  relation.  He  had  the  right  to  collect  it, 
or  if  he  saw  proper,  to  apply  it  to  the  payment  of  his  debts,  or 
might  have  transferred  it  without  the  consent  of  the  wife  to  a 
stranger,  either  for  the  benefit  of  the  latter,  or  in  trust  for  himself, 
subject  to  the  wife's  right  to  an  equitable  settlement  out  of  it.  A 
creditor  of  the  husband  could  have  subjected  it  to  the  payment  of 
her  husband's  debt  subject  to  this  equity  that  she  might  have  as- 
serted. In  this  case  the  only  equity  the  wife  asserted  was  to  con- 
sent to  place  the  money  in  the  hands  of  a  trustee  to  be  held  and 
for  their  joint  benefit,  and  by  this  conveyance  she  made  no  gift  to 
the  husband  nor  did  she  part  with  any  other  interest  in  it  than  her 
right  to  a  settlement,  and  this  she  had  secured  by  the  excution  of 
the  trust,  or  rather  by  its  execution  on  the  part  of  the  husband.  She 
made  no  gift  to  the  husband  as  it  was  already  his  and  the  convey- 
ance to  Daugherty  in  trust  was  only  securing  to  the  wife  a  support 
out  of  it.  If  the  husband  had  collected  the  whole  of  it  and  placed 
it  in  the  hands  of  the  trust  it  could  not  be  said  to  have  been  a  gift 
from  the  wife,  or  if  the  wife  had  gone  into  a  court  of  equity  and 
removed  all  claim  to  any  settlement  upon  her  and  consented  that  it 
might  be  paid  to  the  husband  it  would  not  have  been  a  gift  for  the 
reason  that  it  already  belonged  to  him  and  the  chancellor  would 
have  ordered  it  paid  over  for  the  reason  that  his  rights  as  husband 
entitled  him  to  receive  it.  The  trust  in  this  case  was  created  by  the 
husband  for  the  benefit  of  the  wife  and  not  by  the  wife  for  the 
benefit  of  her  husband. 

The  money  or  a  part  of  it  was  after  the  execution  of  the  deed 
invested  in  real  estate.  This  is  also  the  property  of  the  wife,  as 
the  mere  change  in  the  character  of  the  estate  can  not  deprive  her 
of  her  right  to  it  as  provided  by  the  6th  section  of  Article  3,  Chap- 
ter 47,  Revised  Statutes,  See  8  Bush  156.  There  is  no  law  au- 
thorizing the  pa)rment  of  the  husband's  attorneys  out  of  the  estate  of 
the  wife  for  services  rendered  him  in  resisting  a  suit  for  a  di- 
vorce. 

Judgment  afRrtned. 
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Wm.  Harper  z/.  E.  D.  Peeples. 

Appeal — Reversal — Premature  Hearing. 

The  fact  tliat  a  caae  was  heard  and  determined  before  it  stood 
for  trial  is  not  alone  ground  for  reversal,  it  not  appearing  that 
plaintilTs  substantial  rights  were  prejudiced  by  the  obtaining  of  the 
relief  sought  sooner  than  he  had  the  right  to  demand. 

APPBAL  FROM  ORAVB6  CIRCUIT  COURT. 

February  13,  1873. 

Opinion  by  Judge  Lindsay  : 

The  fact  that  this  cause  was  heard  and  determined  before  it  stood 
for  trial  does  not  authorize  a  reversal. 

Besides  this,  we  are  unable  to  perceive  how  the  substantial  rights 
of  appellant  were  prejudiced  by  obtaining  the  relief  asked  for  sooner 
than  he  had  the  right  to  demand. 

The  court  compelled  Peeples  to  accept  the  tendered  deed  and 
release  appellant  from  liability  on  his  judgment,  in  exact  conformity 
to  the  prayer  of  the  petition.  As  appellant  has  had  his  contract  of 
ccHnprcHnise  specifically  enforced,  it  can  not  be  that  he  objects  to 
surrendering  the  possession  of  the  land  conveyed. 

The  judgment  does  not  preclude  him  from  asserting  any  right 
he  may  have  to  the  cotton  gin. 

The  question  as  to  whether  this  gin  passed  with  the  land  to  ap- 
pellee must  depend  upon  the  construction  of  the  deed  and  not  upon 
the  judgment  in  this  case. 

Judgment  affirmed. 

L.  Anderson,  for  appellant. 

Stubblefield,  Smith  &  Robertson,  for  appellee. 


H.  M.  Chaney,  etc.,  v.  B.  W.  S.  Lowe. 

Insolvency — Preference  of  Creditor. 

A  sale  of  property  by  an  insolyent  son  to  hl0  fttther  in  discharge 
of  a  debt  owing  the  father  was  held  to  be  in  fraud  of  other  creditors 
of  the  son. 
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Opinion  of  the  Court, 

APPEAL  VBOM.  NICHOLAS  CIRCUIT  IXMJKT. 

FetoiuuT  13,  1873. 

Opinion  by  Judge  Pryor  : 

The  merits  of  this  controversy  must  be  determined  upon  the  tes- 
timony of  the  father  and  son.  '  The  fattfier  is  asserting  a  daim 
against  his  son  amounting  to  near  forty-three  hundred  dollars  and 
upon  his  statement,  if  true,  the  pledge  of  the  whisky  as  a  security 
for  this  debt  was  made  in  1869  and  therefore  six  months  had  elapsed 
prior  to  the  filing  of  Lowe's  petition,  in  whidi  he  seeks  to  bring 
the  transaction  between  the  father  and  son  within  the  act  of  1856. 

Robert  Chaney,  however,  swears  that  the  whisky  was  only  stored 
in  the  house  of  his  father  in  1869  and  that  there  was  no  transac- 
tion between  them  in  regard  to  it  until  August,  1870,  when  he  sold 
it  to  his  father  in  payment  of  the  dd>t  he  owed  him.  The  son  was 
then  in  an  insolvent  condition  and  the  &ther  threatening  to  institute 
suit  against  him  and  to  prevent  this  suit  and  for  the  purpose  of 
discharging  this  debt  and  having  the  other  creditors  to  suffer  the 
sale  was  made. 

The  son  making  this  statement  has  no  other  interest  in  the  action 
than  to  have  his  debts  paid  and  the  result  of  the  controversy  can  not 
in  any  manner  affect  his  rights,  as  the  proceeds  of  the  whisky  must 
necessarily  be  applied  as  a  partial  payment  upon  his  indebtedness. 
If  the  father's  statement  is  to  be  adopted  he  makes  nearly  the  en- 
tire amount  of  his  debt  to  the  exclusion  of  the  other  creditors,  whilst 
the  son's  statement  will  give  to  each  his  pro  rata  portion  of  the 
proceeds  of  the  sale  of  the  property. 

The  petition  of  Lowe  was  filed  on  the  9th  of  November,  1870. 
The  sale  to  the  appellant  was  made  in  August  of  the  same  year,  ex- 
cept the  twenty  barrels  of  new  whisky.  Whether  this  new  whisky 
was  delivered  early  or  later  in  the  spring  of  1870  does  not  clearly 
appear.  If  sold  or  delivered  after  the  8th  of  May,  1870,  the  suit 
of  Lowe  was  then  instituted  within  six  months  from  that  date  and 
the  proceeds  of  the  old  and  new  whisky  must  be  apportioned  be- 
tween the  creditors  or  placed  in  the  general  fund  for  distribution. 

No  injustice  is  done  their  creditors  by  making  them  share  equally 
in  what  Robert  Chaney  has  to  pay  his  debts,  and  his  disinterested  po- 
sition towards  all  these  parties  leaves  no  doubt  in  our  minds  but 
what  his  statements  with  regard  to  these  business  transactions  be- 
tween himself  and  father  are  true. 
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We  perceive  no  reason  for  disturbing  the  judgment  of  the  court 
below  and  the  same  is  now  affirmed. 

Thos.  Kennedy,  W.  P.  Ross,  for  appellant  ' 

Phister,  Hargis,  for  appellee. 


G.  M.  Adams,  etc.,  v.  Harrison  Cockerill. 

Replevin— S/gnIng  Blank  Bond — Presumption. 

Where  one  signs  a  blank  replevin  bond,  it  will  be  presumed  that 
the  execution  debtor  or  tbe  eheriff  had  authority  from  the  person  so 
signing  to  fill  the  blanks,  unless  such  authority  is  revoked  before 
the  blanks  have  been  filled. 

AFPOAL  FROM  OWSLBY  CIRCUIT  COURT. 

February  13,  1873. 

Opinion  by  Judge  Lindsay: 

The  appellee's  grounds  for  relief  in  this  action  are  in  the  nature 
of  a  plea  of  non  est  factum  to  the  replevin  bond  which  was  at  the 
time  of  the  institution  of  the  suit  about  to  be  enforced  by  execution. 
Although  this  is  a  proceeding  in  equity  the  parties  seem  voluntarily 
to  have  submitted  the  questions  of  fact  to  a  jury,  and  the  chancel- 
lor based  his  judgment  perpetuatipg  the  injunction  upon  the  verdict 
returned. 

The  instructions  given  are  more  favorable  to  appellants  than  they 
should  have  been.  It  does  not  matter  whether  the  execution  debt- 
ors did  or  not  practice  a  fraud  upon  Cockerill  when  he  procured 
his  signature  to  the  blank  replevin  bond. 

The  essential  question  is,  Did  the  sheriff  have  the  right  to  fill  up 
the  bond  at  the  time  he  did  so? 

The  signing  of  the  blank  bond  imposed  no  liability  upon  Cock- 
erill. It  was  then  incomplete  and  would  be  made  to  answer  no  pur- 
pose until  filled  up.  It  is  to  be  presumed  that  the  execution  debtor 
Daniels,  or  the  sheriff  had  authority  from  Cockerill  to  fill  blanks, 
and  had  either  of  them  done  so  whilst  this  authority  continued  he 
would  have  been  concluded  by  its  exercise.  Daniels,  however,  with- 
out filling  the  blanks,  delivered  the  paper  to  the  sheriff.  The  lat- 
ter called  Cockerill's  attention  to  the  amount  due  on  the  execution, 
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and  immediately  tbe  prestimed  authority  to  fill  up  the  blanks  was 
revoked. 

Cockerill  had  executed  no  bcHid,  and  was  not  liable  for  the  judg- 
ment against  Daniels  at  the  time  of  his  ccHiversation  with  the 
sheriff,  and  he  that  day  expressly  revoked  the  authority  that  that 
ofiicer  had  to  render  him  liable  therefor  by  filling  up  and  accepting 
the  bond  which  had  previously  been  signed  in  blank. 

The  sheriff  states  that  when  he  did  fill  the  blanks,  he  acted  for 
his  own  protection,  and  not  under  authority  from  G>ckerill. 

The  newly  discovered  testimony  relates  only  to  the  allied  fraud 
practiced  by  Daniel  upon  the  appellee,  and  would  not  have  been 
pertinent  to  the  issue  if  it  had  been  produced  on  the  trial.  Besides 
this,  the  afiidavit  of  Hogg  shows  that  he  was  agent  for  appellants  in 
the  preparation  of  the  cause  and  that  he  knew  on  the  1st  of  April 
what  Daniels  would  swear.  This  was  nearly  a  month  before  the 
trial. 

The  motion  for  a  new  trial  was  properly  overruled. 

Judgment  affirmed. 

lames,  for  appellants. 
Rodman,  for  appellee. 


H.  J.  Oglevie  and  Others  v.  J.  Wiley. 

Pleading — Reply — Insufficiency. 

A  reply  densing  each  and  every  allegation  in  defendant's  claim, 
and  demanding  proof  in  fall,  is  inaufflciNit,  since  a  specific  denial 
of  payment  should  be  madew 

Pleading — Issues  and  Proof. 

Under  an  allegation  of  indebtedness  for  groceries  sold  and  deliv- 
ered,  proof  of  indebtedness  for  oxen,  wagon  and  plow,  etc,  is  not 
admissible. 

• 

Attachment^Liability  of  Sureties  on  Undertaking. 

The  sureties  in  an  undertaking  in  attachment  proceedings  can  not 
'be  held  liable  after  reversal  of  the  judgment  in  the  case 

AFFESAL  FROM  McCRAOKSN  CIROITIT  COURT. 

February  14,  1873. 
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Opinion  by  Judge  Reters  : 

Appellee  in  his  original  petition  alleges  that  appellant  and  him- 
self had  been  partners  in  the  blacksmith  business,  that  the  co-part- 
nership had  been  dissolved  by  mutual  consent,  that  by  the  terms  of 
dissolution  appellant  bound  himself  to  pay  all  the  outstanding  debts 
of  said  firm,  in  consideration  that  appellee  had  assigned  to  him  his 
entire  interest  in  the  assets  of  the  firm;  that  there  seems  to  be  a 
debt  owing  by  the  last  firm  to  Ragin,  Dickey  &  Carson  for  $74.45, 
which  appellant  had  failed  and  neglected  to  pay,  and  suit  had  been 
brought  against  appellee,  and  judgment  would  be  rendered  against 
him  for  said  debt  and  cost  amounting  to  $10  or  $15,  that  there  might 
be  other  partnership  liabilities  of  which,  however,  he  had  no  knowl- 
edge, as  appellant  had  never  rendered  him  an  account  or  list  of 
the  firm  debts,  that  appellant  was  then  a  new  resident  of  the  state, 
but  had  personal  estate  within  the  jurisdiction  of  the  court,  and  as 
appellee  was  in  danger  of  having  the  debts  to  pay  he  prayed  for  and 
obtained  an  order  of  attachment  against  the  property  of  appellant  for 
his  indemnity.  In  his  answer  appellant  admitted  that  a  partnership 
had  existed  as  stated  in  the  petition,  and  that  it  had  been  dissolved 
as  therein  set  forth ;  that  the  debt  to  Ragin,  Dickey  &  Carson  was 
due  and  unpaid,  that  the  late  firm  owed  another  debt  to  Whole  of 
$15  or  $20,  and  that  Tomlinson  &  Edwards  claimed  to  have  a  debt 
against  it  of  $26,  but  when  they  dissolved  appellee  asserted  that  he 
had  paid  that  debt  and  got  a  credit  in  the  final  settlement  with  said 
firm  for  the  same,  but  as  he  had  not  in  fact  paid  it,  he  should  account 
for  the  amount  to  the  firm.  That  he  was  always  ready  and  willing 
to  perform  his  part  of  his  contract,  and  comply  with  the  terms  of 
dissolution,  and  for  that  purpose  left  the  means  in  the  hands  of  his 
agenl  when  he  left  Kentucky  to  pay  Ragin,  Dickey  &  Carson  the 
debt  aforesaid.  That  appellee  owed  him  much  more  than  was  suffi- 
cient to  pay  the  last  named  debt,  and  all  others  that  appellant  had 
assumed  to  pay  for  said  firm  which  he  had  failed  and  refused  to  pay. 

And  in  the  second  paragraph  of  his  answer  he  avers  that  appellee 

was  justly  indebted  to  him  in  the  sum  of  $268  due  by  account,  which 

he  files  with  his  answer,  and  pleads  the  same  as  a  set-off  against 

.  the  demand  of  appellee,  and  prayed  for  judgment  over  the  balance 

alleged  to  be  due  him. 

Appellee  filed  a  reply  to  the  set-off,  as  it  is  denominated  in  the 
order  of  court,  noting  the  filing  thereof.    In  his  reply  he  admits  ap- 
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peOant  worked  for  him  oo  his  hoasc  in  WoodriUe;  bat  alleges 
he  paid  him  for  the  work,  and  denies  explicitly  the  odicr  items  of 
the  acoomit  pleaded  as  a  set-off,  except  the  diarge  for  the  boggy, 
bat  for  diat  he  is  credited  on  the  accoant;  as  to  the  all^;atioa  in  the 
answer  that  he  claimed  a  credit  in  the  settlement  for  having  paid 
Tomlinson  &  Edwards,  he  neither  denies  it  specifically,  nor  responds 
directly;  bat  in  the  last  sentence  of  the  first  paragraph  he  says  he 
denies  each  and  every  all^;ation  in  defendant's*  counterclaim,  and 
calls  for  fan  ptx)of.  This  general  denial  is  not  saffident;  tfiis  dd>t 
as  to  the  Tomlinson  &  Edwards  dd>t,  which  appellant  all^nes  he 
inq>roperly  got  credit  for  is  not  jrfeaded  as  a  coanterdaim,  nor 
set-off.  But  he  relied  on  the  asserted  inddytedness  as  set  forth  in 
the  accounts  filed  as  a  set-off,  and  the  $26  due  to  Tomlinson  &  Ed- 
wards are  not  induded  m  that  exhibit  After  conduding  his  n^;a- 
tive  of  an  indd>tedness  as  set  forth  in  the  answer,  he  proceeds  in 
his  reply  as  f oUows :  Plaintiff  states  that  the  defendant  is  indd>ted 
to  him  in  the  sum  of  $272.05  for  groceries  sold  and  delivered  by 
plaintiff  to  defendant  at  defendant's  special  instance  and  request, 
an  account  for  which  is  here  filed  and  mariced  'T>." 

No  part  of  said  account  has  been  paid ;  but  the  same  is  now  due 
and  wholly  unpaid.  Wherefore  "Plaintiff  prays  judgment  against 
defendant  for  said  sum  and  for  all  proper  relief."  This  pq>er  b 
not  alleged  in  the  body  thereof  to  be  an  amended  petition.  Nor  does 
die  order  noting  die  filing  thereof  so  denominate  it.  Appellant,  if 
it  was  properly  an  amended  petition,  should  have  answered  it,  and 
his  failure  to  do  so  would  have  entitled  appellee  to  a  judgment  by 
default  if  the  all^;ations  had  been  suffident;  but  treating  it  as  a 
reply,  where  the  pleadings  under  the  Civil  Gxle  are  dosed,  diere 
could  be  no  rejoinder. 

But  if  we  are  mistaken  in  that  view — are  die  allegations  suffi- 
dent to  constitute  a  cause  of  action  for  the  amount  claimed?  The 
indebtedness  as  set  forth  and  for  which  the  judgment  is  sought  is 
$272.05  for  groceries  sold  and  delivered  by  plaitUiff  to  defendant 
at  his  special  instance  and  request.  When  the  account  is  examined 
which  he  files,  only  $27.80  of  it  is  for  groceries,  and  they  by  re- 
tail in  very  small  parcels  indeed.  The  balance  to  make  up  the 
$272.05  is  for  one  yoke  of  oxen  at  $70,  a  wagon  at  $35,  2  plows, 
etc.,  $8.50;  rent  for  houses,  borrowed  money,  and  one  charge  for 
$30,  but  whether  for  borrowed  money  or  other  thing  is  not  stated. 
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Under  an  allegation  of  indebtedness  for  groceries  sold  and  deliv- 
ered, proof  of  an  indebtedness  for  oxen,  wagon  and  plows,  etc., 
would  not  be  permitted.  Appellee,  however,  is  as  unsuccessful  in  his 
proof  as  he  is  in  his  allegations.  Rogers,  the  only  witness  who  speaks 
of  the  oxen  and  plows,  says  he  heard  appellant  say  the  oxen  were 
appellee's  and  he  intended  to  bid  for  them  till  they  brought  his  fig- 
ures. But  he  proves  appellant  did  not  buy  them,  and  does  not  prove 
that  he  received  the  price  for  which  they  sold,  and  as  to  the  plows, 
etc.,  he  neither  proves  that  they  were  the  property  of  appellee,  nor 
their  value.  And  Scott,  he  proves  he  bought  the  wagon  at  $32.50 
and  bought  it  at  the  sale  of  appellant's  property,  and  that  he  heard 
it  was  appellee's  but  from  whom  he  heard  it  he  did  not  state,  and 
even  if  it  was  the  property  of  appellee  he  was  not  entitled  to  more 
than  the  price  for  which  it  was  sold.  Still  he  got  a  judgment  for 
$35  for  it. 

And  as  to  the  borrowed  money  charged  in  the  account  there  is  no 
evidence  whatever.  It  was  erroneous  therefore  to  adjudge  to  ap- 
pellee the  amount  of  the  account  under  any  aspect  of  the  case.  The 
cause  of  action  set  out  in  the  original  petition  seems  to  have  been 
abandoned.  Judgment  reversed  and  cause  remanded  with  directions 
for  further  proceedings  not  inconsistent  with  this  opinion. 

It  is  proper  to  observe  that  the  writing  following  the  attach- 
ment, containing  a  statement  that  it  was  levied  on  property  of  ap- 
pellant is  not  signed  by  any  person.  But  the  reversal  of  the  judg- 
ment above  which  is  of  the  23d  of  May  1872,  has  the  effect  to  re- 
verse the  judgment  of  the  31st  of  the  same  month  against  Burnley 
&  Hazelwood.  Since  their  undertaking  was  that  N.  J.  Oglevie 
should  perform  the  judgment  of  the  court  in  the  case,  and  as  there 
is  no  judgment  against  him  after  the  reversal,  they  can  not  be  re- 
sponsible. 

Bigger  &  Mop,  for  appellant 
BuUock,  for  appellee. 
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R.  T.  Johnston,  Jr.,  v.  Rosina  Walker. 

Abatement  and  Revival — Plea  In  Abatement. 

Wliere  defendant  avers  that  be  was  sued  in  equity  en  the  notes 
npon  which  the  present  action  is  foimdedp  but  fails  to  allege  that  the 
suit  was  pending  when  his  answM'  was  filed,  it  is  not  sufficient  to 
bar  the  action. 

Payment — Promise  Without  Consideration. 

Wbere  a  debtor  made  part  payment  on  the  debt  on  the  promise  of 
the  creditor  not  to  sue  for  the  residue  at  the  approaching  term  of 
court,  the  promise  not  to  sue  was  without  ccmslderation. 

Appeal — Bill  of  Exceptions. 

Where  the  court  refused  to  allow  an  amended  answer  to  be  filed, 
and  defendant  desires  to  have  the  legality  of  the  ruling  tested  on 
appeal,  he  should  bring  the  question  to  the  Court  of  Appeals  by  bill 
0(f  exceptions. 

Pleading — Answer  In  Bar— Sufficiency. 

An  amended  answer  purporting  to  set  up  a  defense  in  bar  of  the 
action,  should  4)e  rejected,  where  it  contains  only  matter  in  abate- 
ment. 

APPEAL.  FROM  GRAVES  CIRCUIT  COURT. 

F^brcuary  14,  1873. 

Opinion  by  Judge  PfeXERS : 

Appellant  does  not  allege  in  his  answer  that  there  was  another 
suit  pending  in  the  name  of  appellee  against  him  for  the  same  cause 
of  action  as  the  one  set  out  in  this.  He  does  aver  that  he  was  sued 
in  equity  on  the  notes  upon  which  this  action  is  founded,  and  for 
the  same  debt ;  but  he  fails  to  allege  that  that  suit  was  pending  when 
he  filed  his  answer,  and  as  that  suit  may  have  been  dismissed,  and 
still  all  he  avers  be  true,  his  answer  was  not  sufficient  to  abate  the 
action. 

The  payment  of  $50  on  the  debts  which  were  past  due,  and  which 
are  owing,  upon  a  promise  not  to  sue  for  the  residue  of  the  debt  at 
the  approaching  term  of  the  circuit  court  was  without  considera- 
tion.   He  was  under  a  legal  obligation  to  pay  the  whole  of  it,  and 
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he  can  not  enforce  a  promised  reward  for  paying  only  a  part  of  it. 
The  record  shows  that  appellant  offered  to  file  an  amended  answer 
and  that  the  court  refused  to  permit  the  same  to  be  filed,  it  then 
constituted  no  part  of  the  record.  If  appellant  desired  to  have  it 
before  this  court,  and  its  sufficiency  tested  here,  he  should  have  ex- 
cepted to  the  opinion  of  the  court;  and  filed  a  bill  of  exceptions 
referring  to  said  amendment,  making  it  a  part  of  the  bill  of  ex- 
ceptions, had  it  signed  by  the  judge  and  had  it  entered  on  the  rec- 
ord. The  mere  unofficial  note  of  the  clerk  that  the  paper  copied  is 
the  rejected  amended  answer  this  court  can  not  recognize,  as  has 
been  often  decided.  But  the  amendment  was  properly  rejected  as 
it  purported  to  set  up  a  defense  in  bar  of  the  action,  when  it  con- 
tained at  most  matter  in  abatement  only.  But  it  even  failed  in  that. 
It  is  alleged  therein  that  the  notes  were  given  for  real  estate  in 
Mayfield,  and  it  is  not  averred  that  appellant  was  insolvent,  and 
that  the  property  on  which  appellee  held  a  lien  was  not  sufficient  to 
pay  the  debt  before  the  $50  were  paid. 

It  can  not  therefore  be  said  that  her  debt  was  made  more  secure 
by  the  payment  of  the  $50.  If  he  had  not  paid  that  sum,  he  would 
have  owed  that  much  more,  but  he  would  have  had  the  same  amount 
as  additional  means  of  payment,  and  other  objections  might  be 
pointed  out,  but  those  named  are  sufficient. 

Judgment  afHrmed. 

StuhbleReld,  Smith,  for  appellant. 
Williams,  for  appellee. 


Wm.  Lowry  v.  a.  G.  Morgan,  etc 

Courts — ^Appointment  of  Trustees  of  Estate. 

A  county  court  vrae  held  to  lutve  no  power  to  appoint  a  trustee 
of  an  estate  in  the  place  of  one  who  had  died  since  such  Jurisdiction 
is  in  a  court  of  equity. 

Life  Estates— Suit  for  Sale  and  Re-Investment  of  Proceeds. 

A  life  tenant  may  bring  an  action  under  the  statute  to  have  the 
land  sold,  and  for  reinvestment  of  the  proceeds,  where  the  remainder 
is  a  contingent  one. 

30 
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Life  Estates — Suit  for  Sale  and  Reinvestment  .of  Proceeds. 

Where  an  estate  is  held  in  trust  for  the  life  tenant,  and  the 
trustees  have  died,  and  the  life  tenant  brings  suit  for  the  sale  and 
reinvestment  of  the  proceetls  of  the  land,  the  court  will  authorise 
the  sale  and  reinvestment,  upon  the  appointment  and  consent  of  tlie 
trustee  of  the  property,  and  upon  proof  that  it  will  be  beneficial  to 
the  partieer  concerned. 

APPEAL  FROM  PAYBTTB  CIRCUIT  COURT. 

February  14,  1873. 

Opinion  by  Judge  Pryor  : 

Richard  Wiggins  at  his  death  left  a  last  will  and  testament  by 
which  he  made  various  devises  to  his  two  daughters,  Caroline  Wa- 
ters and  America  Morgan,  the  property  to  be  held  in  trust  by  his 
two  sons,  Joel  and  Richard  Wiggins.    The  clause  of  the  will  cre- 
ating the  trust  is  as  follows :   "The  portions  of  my  estate  given  to 
my  daughters,  Caroline  Waters  and  America  Morgan,  are  hereby 
vested  in  my  sons,  Joel  Wiggins  and  Richard  Wiggins,  Jr.,  as  trus- 
tees, and  the  right  and  title  to  the  same  are  to  remain  in  my  sons 
and  their  heirs  as  trustees;  the  interest  thereon  to  be  paid  to  my  said 
daughters  respectively  during  their  lives,  and  at  their  deaths,  or  that 
of  either  di  them,  their  portion,  or  portions  to  be  transferred  and 
delivered  to  her  heirs  forever."    Prior  to  the  death  of  the  devisor 
he  had  executed  a  deed  to  his  two  sons  in  trust  for  the  benefit  of 
Mrs.  Morgan  for  life,  and  then  to  her  children  or  their  issue,  for 
a  tract  of  two  hundred  and  thirty-eight  acres  of  land  in  the  county 
of  Fayette,  and  after  his  death  the  trustees  of  his  daughters  pur- 
chased with  the  proceeds  of  this  trust  estate,  a  tract  of  ninety-five 
and  a  half  acres  of  land  adjoining  the  first  named  tract;  the  vendors, 
Parker  and  wife,  conveyed  the  same  to  the  trustees  to  be  held  by 
them  in  trust,  in  the  same  manner  and  for,  the  purpose  provided  in 
the  will  of  Richard  Wiggins.    William  Lowry  (the  appellant)  pur- 
chased the  tract  of  two  hundred  and  thirty-eight  acres  of  land,  as  is 
alleged  in  the  petition,  at  the  price  of  $110  per  acre,  and  being  de- 
sirous of  purchasing  the  tract  of  95j4  acres  adjoining,  the  present 
petition  in  equity  was  filed  by  Mrs.  Morgan  and  her  only  child,  A. 
G.  Morgan,  who  also  was  a  trustee,  and  as  the  guardian  and  next 
friend  of  his  infant  children  for  a  siale  of  this  last  tract  of  land,  and 
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king  a  re-investment  of  the  proceeds  in  other  property,  a  judg- 
it  was  rendered  directing  a  sale,  and  William  Lowry  (who  was 

a  party  to  the  petition)  purchased  the  land  at  the  price  of  $110 

acre,  and  the  court  below  requiring  him  to  comply  with  the 
ns  of  sale  he  has  brought  the  case  to  this  court,  insisting  that  he 
Hired  no  title  by  his  purchase.  Thp  trustees  menticmed  in  the 
!,  in  whom  was  vested  the  title  to  the  property,  were  both  dead 
he  date  of  the  filing  of  the  petition  and  no  trustee  appointed  in 
Ir  stead  until  February,  1872,  and  the  appointment  seems  to  have 
n  made  by  an  order  of  the  Fayette  County  Court.    Mrs.  Morgan, 

daughter,  is  now  sixty-five  years  of  age,  and  her  only  child, 
D  also  claims  to  be  trustee,  united  in  the  prayer  of  the  petition 
king  parties  plaintiffs  thereto  all  of  his  children,  seven  in  num- 
.  The  appellees  say  that  the  act  of  August  25th,  1862,  Myer's 
iplement,  page  426,  authorizing  the  sale  of  real  estate  in  which 
re  is  a  contingent  interest,  vested  the  court  below  with  all  the 
nr  necessary  to  render  the  judgment,  and  that  the  appellant  is 
lire  in  his  purchase.  Before  looking  to  this  statute  it  becomes 
essary  to  dispose  of  other  questions  presented  in  the  record  that 
y,  to  some  extent,  at  least,  affect  the  title  of  the  purchaser.  The 
■ointment  of  A.  G.  Morgan  trustee  for  his  mother  was  invalid 
I  gave  him  no  power  to  act  as  such  for  the  reason  that  the  county 
irt  had  no  jurisdiction  to  make  it.  The  jurisdiction  of  the  county 
irt  is  derived  from  statutory  enactments  and  the  extent  of  its 
ver  clearly  defined,  and  unless  there  is  some  express  authority  giv- 
that  tribunal,  to  substitute  trustees  in  room  of  those  who  die,  or 

removed,  or  who  fail  to  act,  or  the  power  may  be  implied  as  nec- 
ary  to  perfect  a  jurisdiction  granted  one  trustee,  this  act  of  sub- 
ution  must  be  regarded  as  a  nullity.  Chincloe  v.  Com.,  13  B.  M, 
!.  In  a  careful  examination  of  the  statute  laws  with  reference 
this  subject,  we  have  been  unable  to  find  any  such  power  vested 
the  county  court  and  the  only  tribunal  having  jurisdiction  in  such 
es  in  a  court  of  equity.  Conceding,  however,  that  the  county  court 
1  the  power  to  appoint  a  trustee,  this  appointment  was  not  made 
til  after  the  petition  was  filed ;  it  is  true  that  the  order  made  in 
'2  recited  that  it  should  have  been  made  in  1869,  but  so  far  as  the 
ord  shows,  it  is  made  alone  from  the  recollection  of  the  judge  or 
rk  and  it  would  certainly  be  a  dangerous  precedent  to  permit  ree- 
ls of  courts  to  be  substituted  or  amended  in  this  way.    Boyle  v. 
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Connelly,  2  Bibb.  7.  There  was  then  no  trustee  at  the  time  of  the  sale, 
and  in  our  opinion  the  court  by  its  judgment  should  have  recog- 
nized the  appellee,  Alex.  Morgan,  as  trustee  and  required  him  to 
execute  bond  as  such  inasmuch  as  he  had  been  selected  by  the 
mother  and  is  now  the  only  one  entitled  to  the  estate  in  the  event 
of  his  mother's  death  and  his  surviving  her. 

The  statute  under  which  this  proceeding  is  had  reads  as  follows: 
"Where  real  estate  or  use  thereof  for  a  limited  period  is  held  and 
the  title  thereof  is  devised  by  deed  or  last  will  in  which  there  may 
be  a  contingent  interest  depending  on  events  which  may  or  not  hap- 
pen, and  the  person  or  persons,  corporation  or  corporations  to  take 
such  future  interest  can  not  for  the  time  being  be  ascertained  on  ac- 
count of  the  non-happening  of  the  event  or  events  on  whidi  such 
interest  depends,  it  shall  be  lawful  for  any  person  having  a  present 
interest  in  such  real  estate  to  institute  proceedings  in  the  county  in 
which  the  property  is  situated  in  a  court  not  inferior  to  the  circuit 
court  for  the  sale  of  the  entire  and  absolute  title  to  the  property, 
etc."    This  statute  is  so  inaptly  drawn  as  to  present  some  difiSculty 
in  arriving  at  the  intention  of  those  framing  it.    It  is  evident,  how- 
ever, that  the  enactment  was  made  for  the  purpose  of  authorizing 
a  sale  of  contingent  interest  in  real  estate,  and  it  seems  to  us  whether 
that  contingency  depends  upon  the  happening  or  non-happening  of 
an  event,  or  by  reason  of  the  uncertainty  in  whom  the  title  to  the  re- 
mainder is  to  finally  rest,  is  altogether  immaterial.    The  statute  con- 
templates no  uncertainty  in  regard  to  the  donation  or  termination  of 
the  particular  or  limited  estate,  but  has  reference  to  events  whidi 
may  or  not  happen  during  its  existence,  making  it  uncertain  as  to 
those  who  are  to  take  the  remainder.    If  the  estate  is  to'  pass  to  A. 
G.  Morgan  (her  son)  at  the  death  of  Mrs.  Morgan,  if  he  is  tficn 
living,  and  if  not  then  to  his  children,  the  right  of  the  children 
to  take  depends  upon  whether  the  father  is  living  at  the  termination 
of  the  life  estate.    The  event  upon  which  the  children  take  may  or 
not  happen  and  for  this  reason  those  who  are  to  take  the  future  es- 
tate can  not  be  ascertained.    If  A.  G.  Morgan  is  living  at  the  death 
of  his  mother  he  is  the  only  heir  and  takes  the  property ;  if  he  should 
not  survive  her,  then  his  children  are  the  heirs  and  if  they  arc  also 
dead,  the  next  of  kin,  and  the  happening  or  non-happening  of  these 
events  render  it  uncertain  as  to  the  person  or  persons  who  will  own 
this  property  at  the  death  of  the  life  tenant.    Conceding,  however, 
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at  the  happening  of  the  event  upon  which  the  parties  are  to  take  is 
rtain,  and  that  the  only  uncertainty  growing  out  of  this  clause  of 
E  will  is  as  to  the  person  entitled  to  the  estate  when  the  event  trans- 
rs;  still,  if  the  chancellor  by  reason  of  the  statute  will  sell  when 
th  contingencies  exist,  why  may  he  not  sell  when  only  one  con- 
igency  arises?  The  chancellor  will  certainly  not  be  so  tenacious 
following  the  letter  of  the  law  by  refusing  to  sell  when  only  one 
ntingency  exists,  when  it  is  obvious  that  the  purpose  of  the  enact- 
'M  was  to  authorize  the  sale  of  all  such  contingent  rights.  Those 
remainder  are  made  secure  in  the  proceeds  of  sale  by  the  third 
iSion  of  the  act  referred  to,  which  required  that  the  proceeds  of 
le  shall  be  re-invested  in  the  same  kind  of  property  and  held  sub- 
n  to  the  same  limitations,  trusts  and  conditions  as  the  property 
Id,  We  are  of  the  ofMuion  that  the  life  tenant  can  bring  the  action, 
it  is  difficult  to  conceive  how  a  greater  present  or  vested  interest 
n  exist  in  an  estate  when  the  fee  simple  estate  is  made  to  depend 
HDn  so  many  contingencies  and  in  the  present  action  the  life  tenant 
not  only  a  party  but  all  those  who  are  likely  to  succeed  to  the  re- 
ainder  are  united  with  her  as  plaintiffs.  In  order,  however,  to 
ve  removed  all  doubt  in  regard  to  the  title  it  would  have  been  bet- 
r  for  the  court  below  to  have  made  A.  G.  Morgan  trustee,  in  room 
the  trustees  who  are  dead,  and  in  the  judgment  directed  a  con- 
yance  by  the  trustee,  and  life  tenant,  as  well  as  the  commissioner, 
id  in  order  to  perfect  the  title  the  court  below  upon  the  return  of 
e  cause  should  permit  an  amended  pleading  to  be  filed  by  the  ap- 
llees,  Mrs.  Morgan  and  A.  G.  Morgan,  making  the  heirs  of  the 
ceased  trustees  parties  and  ordering  the  appointment  of  a  trustee 
ith  power  to  unite  in  the  conveyance,  and  when  appointed  should 
:ecute  bond  with  surety  to  be  approved  by  the  court,  etc.  Upon 
e  appointment  of  A.  G.  Morgan  as  trustee,  and  his  consent  to  the 
le  with  the  heirs  of  the  deceased  trustees  before  this  court  and 
oof  that  it  is  beneficial  to  all  the  parties  as  agreed  by  the  statute, 
e  court  will  render  a  judgment  confirming  the  sale,  and  directing 
1  investment  of  the  proceeds  as  directed  by  the  statute,  as  well  as 
conveyance  to  the  purchaser  by  the  commissioner's  trustee  and  life 
tiant,  retainmg  liens  for  the  purchase  money,  the  life  tenant  war- 
ming the  title  to  the  extent  of  his  interest 
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The  judgment  oi  the  court  below  is  reversed  and  cause  remanded 
for  fnrdier  prooecdii^  consistent  with  this  opinion. 

Breckenridge  &  Buckner,  for  afpellani. 

Wafers,  for  appellee. 


James  Baker  v.  James  Intosh. 

IUpl«vifi— ValiM  of  Property — Forceable  Taking^ 

Where  plaintiff's  property  was  taken  from  him  by  force,  the  jury 
had  the  riaiht  to  find  more  than  its  actoal  Talne. 

APPEAL.  FROM  GLAT  CIHCUIT  COURT. 

Fetauary  14.  1873. 

Opinion  by  Judge  Lindsay: 

The  verdict  in  this  case  is  not  palpably  against  the  weight  of  the 
evidence  and  there  is  no  error  of  law  complained  of.  If  the  jury  be- 
lieved that  appellee's  horse  was  taken  from  him  by  force  they  had  a 
right  to  find  more  than  its  actual  value,  and  that  discretion  they  did 
not  abuse. 

Judgment  oMrmed. 

Rodman,  for  appellant, 
James,  for  appellee. 


W.  B.  McGehee  v.  O.  W.  Miles  et  al. 

Courte— Jurisdiction— Transfer  of  Case. 

Where  the  trial  of  exceptions  to  reports  of  settlements  of  the 
accotmfs  of  executors  was  tranBferred  from  the  county  court  to  the 
circuit  court  by  direction  of  the  parties,  the  circuit  court  had  only 
the  Jurisdiction  of  the  county  court  over  the  subject-matter. 
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Executors  and  Administratort— Personal  Judgment. 

Where  the  Court  of  Appeals  reversed  a  Judgment  and  remanded 
the  case  for  correction  of  settlements  of  executors,  so  as  to  hold  the 
executors  liable  for  the  price  of  a  slavct  it  whs  held  that  sucii  deci- 
sion did  not  authorise  a  personal  Judgment  against  the  executors. 

APPEAL  FROM  PULTON  CIRCUIT  COURT. 

February  15, 1878. 
Opinion  by  Judge  Hardin  : 

The  original  controversy  between  Ropen's  widow  and  heirs  and 
Miles  and  McGehee,  was  not  a  suit  against  tlie  latter  to  recover  the 
amount  due  from  them  as  executors  of  A.  I.  Ropen,  deceased,  but 
simply  the  trial  of  exceptions  to  the  reports  of  settlements  of  the 
accounts  of  the  executors,  in  which,  in  effect,  they  were  not  charged 
with  the  price  of  the  slave,  "Link."  That  controversy  being  by 
agreement  transferred  to  the  circuit  court,  the  latter  tribunal,  chosen 
by  the  parties  themselves,  had  only  the  jurisdiction  of  the  county 
court  over  the  subject-matter. 

It  confirmed  the  reports,  and  this  court,  on  appeal,  reversed  the 
judgment  and  remanded  the  case  for  a  correction  of  the  settlements 
so  as  to  hold  the  executors  liable  for  the  price  of  Link.  This  did  not 
authorize  the  personal  judgment  against  the  executors,  which  had 
not  been  sought  in  either  court  in  any  action.  The  court,  therefore, 
transcended  its  jurisdiction  in  reducing  that  judgment  and  its  ac- 
tion to  that  extent  was  void,  it  being  only  authorized  to  correct  the 
settlements  in  accordance  with  the  opinion  of  this  court,  and  remand 
the  matter  to  the  county  court,  which  may  yet,  and  should  be  done, 
in  order  that  the  corrected  settlements  may,  as  such,  be  available 
to  the  appellees  in  an  action  against  the  executors.  Whether  or  not 
the  appellant  might  have  maintained  his  action  for  protection  and 
relief  against  the  misappropriation  of  the  money  paid  by  Miles,  as 
well  as  for  adjudication  of  the  question  of  relative  responsibility, 
for  the  price  of  "Link"  between  him  and  Miles,  is  not  now  to  be  de- 
cided, but  he  was  certainly  entitled  to  have  his  injunction  perpetuated 
as  to  the  judgment  and  execution  against  him,  but  without  prejudice 
to  the  rights  of  the  appellees  according  to  the  former  decision  of  this 
court,  properly  carried  into  effect,  and  when  properly  sought  to  be 
enforced. 
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Wherefore  the  judgment  is  reversed  and  the  cause  remanded  for 
e  further  proceedings  consistent  to  this  opinion. 


Kingman,  for  appellant 
Randle,  Tyler,  for  appellee. 


Geo.  W.  Cravens,  etc.,  v.  W.  C.  Gray. 

ProctwM    Waiver  of  Service. 

Where  the  defendant  by  her  attorney  excepted  to  tbe  dedaion  of 
the  court  and  appeared  and  filed  exceptions  to  the  commfawrfoner's 
report  of  sale,  she  waived  serrice  of  process. 

Appeal — Remedy  by. 

Where  the  defendant  excepted  to  tbe  decision  of  the  oonrt»  and  ap- 
peared and  filed  exceptions  to  the  oonnnissicHier's  report  of  sale  she 
thereby  made  herself  a  party  to  the  suit,  and  her  remedy  for  any 
supposed  wroni;  is  by  appeaL 

Lis  Pendens— Affects  Whom. 

A  lis  pendens  created  by  an  action,  can  aifect  only  those  who  are 
parties  to  the  action  and  those  claiming  through  them,  and  only  to 
the  extent  that  the  determination  of  the  question  involved  in  the 
litigation  settled  the  rights  of  the  litigants. 

Evidence— Survivorship — Burden  of  Proof. 

Where  plaintiffs'  right  to  the  property  in  question  depends  on 
the  survivorship  of  their  mother  and  another,  the  burden  of  proving 
survivorship  is  on  plaintiffs. 

APPEAL  FROM  CHRISTIAN  CIRCUIT  COURT. 

February  17,  1873. 

Opinion  by  Judge  Lindsay: 

The  deed  executed  September  27,  1856,  by  John  Gray,  Sr.,  to 
Mrs.  Margaret  W.  Cravens,  invested  her  with  the  fee  to  the  lands 
therein  embraced,  subject  to  an  estate  for  life  in  favor  of  the  grantor 
and  his  wife^  and  defeasible  in  case  either  of  them  should  survive 
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her,  in  which  event  and  in  no  other  her  children  were  to  take  as 
grantees. 

At  the  time  of  the  second  judgment  in  the  case  of  Phelps  McKee, 
etc.,  V.  The  Heirs  of  the  Deceased  Grantor,  Mrs.  Q-avens  and  her 
mother  were  both  alive,  as  they  also  where  when  the  land  in  con- 
troversy was  sold  and  the  purchase  of  W.  C.  Gray  confirmed.  This 
judgment  and  sale  were  not  void  as  to  Mrs.  Cravens.  We  are  in- 
clined to  regard  the  pleading  styled  the  amended  petition  as  an  orig- 
inal petition,  and  as  the  beginning  of  a  new  action  so  far  as  the 
eighty-acre  tract  of  land  conveyed  by  Gray  to  Mrs.  Cravens  is  con- 
cerned. If  Mrs.  Cravens  had  not  entered  her  appearance,  the  court 
could  have  rendered  no  judgment  affecting  her  rights  until  process 
had  been  properly  served. 

That  she  waived  the  service  of  process  is  manifested  by  the  recital 
in  the  face  of  the  judgment  to  this  effect:  "and  to  this  decision  the 
defendant,  M.  W.  Cravens,  by  her  attorney  excepts,*'  and  by  the  fur- 
ther fact  that  she  appeared  and  filed  exceptions  to  the  commissioner's 
report  of  the  sale. 

Having  thus  made  herself  a  party  to  the  suit,  her  remedy  for  any 
supposed  wrong  was  by  appeal.  The  legal  effect  of  the  judgment 
and  sale  can  not  be  escaped  by  her,  or  those  claiming  through  her 
in  a  collateral  proceeding  like  this. 

The  lis  pendens  created  by  the  suit  of  Gray's  Heirs  v.  Cravens 
and  Others  affects  none  but  those  who  were  parties  to  that  action 
and  persons  claiming  through  them,  and  only  to  the  extent  that  the 
determination  of  the  questions  involved  in  that  litigation  settled  the 
rights  of  the  litigants.  The  judgment  in  favor  of  Mrs.  Cravens 
entered  in  1868  in  obedience  to  the  mandate  of  this  court,  had  no 
other  effect  than  to  declare  that  the  deed  under  which  she  claimed 
was  valid,  and  that  she  could  hold  the  land  conveyed  against  the 
heirs  of  the  grantor.  It  did  not  determine  that  the  creditors  of  the 
grantor  could  not  subject  it  to  the  payment  of  their  debts.  Nor 
did  it  in  any  way  affect  the  judgment  or  sale  theretofore  made  in 
the  suit  of  the  creditors,  nor  does  the  purchaser  under  said  judgment 
occupy  a  less  favorable  attitude  because  of  the  fact  that  he  was 
one  of  the  unsuccessful  litigants  in  a  suit  involving  issues  altogether 
different. 

He  was  not  bound  to  set  up  his  newly-acquired  title  iq  this  suit. 
In  fact,  he  had  no  opportunity  to  set  it  up.    He  acquired  it  whilst 
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the  suit  was  pending  in  this  court,  and  the  mandate  in  the  cause  im- 
peratively commanded  the  circuit  court  to  dismiss  the  petition,  noth- 
ing was  left  open  for  further  litigation. 

The  evidence  fails  to  sustain  the  charge  that  appellee,  Gray,  fraud- 
ulently interfered  to  prevent  competition  at  the  saJe  at  which  he  pur- 
chased. No  witness  states  that  he  had  personal  knowledge  of  such 
conduct  on  Gray's  part.  That  he  purchased  the  lands  at  a  grossly 
inadequate  price  will  not  authorize  us  to  conclude  that  such  was 
the  case,  more  especially  as  the  charge  was  inquired  into  by  the  cir- 
cuit court  upon  Mrs.  Craven's  exceptions  to  the  confirmation  of 
the  sale. 

It  therefore  seems  to  us  that  appellants  so  far  as  they  claim  title 
through  their  mother  are  precluded  from  asserting  their  claim  as 
against  these  appellees  by  reason  of  the  judgment  and  sale  in  the 
case  of  Phelps  McKee,  etc. 

From  the  record  we  can  not  determine  that  they  claim  as  grantees 
under  the  deed  from  John  Gray,  Sr.,  to  their  mother.  It  is  evident 
that  Mrs.  Cravens  and  her  mother,  Mrs.  Gray,  both  died  between 
May,  1866,  and  April,  1868,  but  we  find  it  impossible  to  ascertain 
which  of  them  survived  the  other. 

If  Mrs.  Cravens  died  first,  then  upon  the  death  of  Mrs.  Gray 
these  appellants  took  as  grantors  under  the  deed  of  John  Gray,  and 
as  they  were  not  served  with  process  in  the  second  suit  of  Gray's 
creditors,  the  judgment  and  sale  is  void  as  to  them.  Upon  the 
other  hand,  if  their  mother  survived,  they  must  claim  title  as  her 
heirs  at  law,  never  having  acquired  title  under  the  deed,  and  said 
judgment  and  sale  interposes  an  insuperable  bar  to  the  relief  sought. 

Being  plaintiffs,  the  onus  was  upon  them  to  make  out  their  case. 
Having  failed  to  show  that  Mrs.  Gray  survived  their  mother,  the 
court  below  did  not  err  in  dismissing  their  petition. 

Judgment  oMrmedL 

Dabney  &  Son,  Phelps  &  Son,  Petrie,for  appellant. 
Little,  for  appellee. 
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G.  W.  Hill  v.  James  R.  Farmer,  Adm^r. 

Infants — Presumption — Confession  of  Judgment. 

As  against  an  infant  defendant,  a  presumption  cannot  be  indulged 
nor  a  Judgment  taken  as  confessed. 

APPBALi  FROM  WBBSTSai  CIRCUIT  COURT. 

February  18,  1878. 
Opinion  by  Judge  Lindsay: 

It  appears  from  the  record  that  appellant,  E.  W.  Hill,  was  an  in- 
fant in  May,/ 1871,  and  it  is  not  shown  that  he  had  reached  his  ma- 
jority in  the  November  following,  when  the  judgment  was  rendered. 
Nothing  should  have  been  taken  for  confessed  against  him.  It  is 
not  proved  that  L.  T.  Hill  represented  to  Farmer  that  there  was  no 
accrued  interest  due  on  the  three  notes  given  to  Skinner  for  that 
portion  of  the  purchase  price  remaining  unpaid  on  one  of  the  tracts 
of  land  sold  to  Farmer.  It  is  true  the  bond  for  title  recites  that  the 
total  amount  to  be  paid  for  the  tracts  sold  to  Farmer  was  $4,500. 
But  the  cash  payment  and  the  notes  executed  by  Farmer,  together 
with  his  agreement  to  pay  off  the  Skinner  notes,  show  that  more 
than  that  sum  was  to  be  paid.  That  there  was  a  mistake  is  in  evi- 
dence, but  whether  it  was  as  to  the  aggregate  amount  to  be  paid,  or 
as  to  the  amount  of  the  three  Skinner  notes,  can  not  be  determined 
from  an3rthing  appearing  in  this  record. 

The  presumption  ought  not  to  be  in  favor  of  the  party  seeking 
relief  against  an  infant  defendant.  But  if  it  be  admitted  that  the 
claim  asserted  against  L.  T.  Hill  is  satisfactorily  established,  still, 
upon  the  pleadings  and  proof  the  land  conveyed  to  appellant  by 
E.  Skinner  ought  not  to  have  been  subjected  to  its  payment. 

It  is  charged  that  L.  T.  Hill  was  the  equitable  owner  of  said  land 
and  that  he  fraudulently  procured  Skinner  to  convey  it  to  appellant 
and  that  no  consideration  passed  from  appellant  to  his  father. 

It  thus  appears  that  the  legal  title  at  the  time  of  the  commence- 
ment of  this  proceeding  was  in  appellant.  Surely  Farmer  ought  to 
have  been  required  to  show  that  he  had  procured  the  title  through 
the  fraud  of  his  father,  or  at  least  that  the  father  had  once  owned 
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the  land,  and  that  the  circumstances  attending  the  conveyance  to  ap- 
pellant were  such  as  to  excite  suspicion  of  bad  faith.  Yet  there  is  not 
a  word  of  proof  tending  to  sustain  these  material  and  indispensable 
allegations  of  the  petition. 

The  judgment  recites  that  the  petition  is  taken  for  confessed  as 
against  appellant,  notwithstanding  his  infancy,  and  the  further  fact 
that  he  had  answered  by  a  guardian  ad  litem. 

Said  judgment  must  be  reversed  and  the  cause  remanded  for  such 
further  proceedings  as  may  be  necessary  to  protect  the  interests  of 
appellant. 

M.  C.  Given,  for  appellant. 

>  for  appellees. 


Walter  F.  O'Daniel  v,  P.  B.  O'Daniel,  etc. 

Appeal— Review — Sufficiency  of  evidence.  » 

The  preponderance  of  the  evidence  is  a  queetion  for  the  jury,  vA 
the  Ck>urt  of  Appeals  will  not  disturb  their  verdict,  unleee  tbey  were 
wrongfully  instructed  as  to  the  law. 

Trial— I  nstructlone— Discretion  of  Court. 

It  was  held  that  the  court  did  not  abuse  its  discretion  in  refo** 
ing  to  give  a  requested  instruction  after  the  argument  was  oondod- 
ed  and  the  case  submitted  to  the  Jury. 

APPEAL  FEIOM  MARION  CIRCinT  COURT. 

February  18,  1873. 

Opinion  by  Judge  Lindsay: 

Tht  testimony  offered  by  appellant  conduces  very  strongly  to  es- 
tablish the  execution  by  appellee  of  the  note  sued  on,  but  when 
sworn  as  a  witness  he  states  positively  that  he  neither  signed  the 
note  himself  nor  authorized  any  one  else  to  sign  it  for  him. 

It  was  for  the  jury  to  determine  as  to  the  preponderance  of  the 
testimony  and  this  court  will  not  in  such  a  case  as  this  disturb  their 
finding,  unless  they  were  misinstructcd  as  to  the  law.    The  two  io- 
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uctions  first  asked  for  by  appellant  were  given  and  he  did  not 
rept  to  the  giving  of  the  single  instruction  presented  by  appellee. 
iVc  are  not  prepared  to  decide  that  the  circuit  court  abused  a 
ind  discretion  in  refusing  to  give  the  instruction  asked  after  the 
lument  was  concluded  and  the  case  submitted  to  the  jury.  The 
traction  was  objectionable  because  it  grouped  together  certain 
ts  the  existence  of  which  might  have  been  inferred  from  the  tes- 
ony  and  by  calling  especial  attention  to  them  gave  them  undue 
minence,  and  besides  this  the  law  as  defined  in  this  proposed  in- 
jction  was  substantially  embodied  in  the  second  instruction  al- 
dy  given, 
udgment  affimud. 

feldent,  Cleaver,  for  appellant. 

Jndseys,  Russell,  for  appellee. 


John  W.  Kelley  v.  R.  Miles  and  Wife. 

idor  and  PurehMer— Sufflclaney  of  evidsnco. 

Certain  evidence  lield  not  to  oTercome  evidence  ttiat  the  fatli«r 
actually  purcbaaed  tbe  land  for  hla  daughter,  paid  a  certain  amount 
of  tbe  funds  of  his  daughter  and  advanced  |75  of  hla  own  money. 

AITBAL  FROM  WASHINGTON  CIBCDTT  OOUItT. 

Febraarr  19,  1873. 

)piNioN  BY  Judge  Peters  :  ' 

lartin  proves  that  as  agent  of  one  of  the  Greens,  guardian  of 
,  and  husband  of  the  other  heir  of  Henry  Green,  deceased,  who 
ted  the  lots  in  controversy,  he  sold  them  to  James  Marrattay, 
:  Marrattay  paid  $200  to  Fanny  Green,  and  sent  $325  and  a  note 
$75  to  be  paid  to  him,  the  witness,  when  a  deed  was  made  to 
property,  and  afterwards  Marrattay  paid  him  the  seventy-five 
ars  in  satisfaction  of  the  note,  and  he  stated  that  at  the  time 
rrattay  bought  the  property  he  told  him  he  was  buying  it  for 
daughter,  Mrs.  Miles,  that  he  had  received  $800  or  $1,000  from 
grandfather's  estate  and  he  wanted  to  invest  it  in  a  house  and  lot 
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for  his  daughter  and  her  heirs.    The  sale  was  made  in  parol  of  the 
house  and  lot  about  six  weeks  before  the  conveyance  was  made,  as* 
Martin  proves.    A  copy  of  the  deed  is  filed  and  it  bears  date  Sep- 
tember 1,  1866. 

Murray  proves  he  was  one  of  the  administrators  of  Caleb  Hardes- 
ty,  grandfather  of  Mrs.  Susan  Miles,  and  that  as  such  he  paid  to  her 
$600  on  the  30th  of  January,  1854. .  He  thinks  she  handed  it  to  her 
husband. 

Mr.  McElroy  proves  that  he  was  on  the  10th  of  September,  1865, 
cashier  of  the  Washington  Bank,  and  on  that  day  the  bank  loaned 
R.  P.  Miles  $500  in  currency  for  which  the  bank  received  $500  in 
gold  and  silver  as  collateral  security,  and  that  Miles  could  not  have 
gotten  the  money  without  good  personal  or  collateral  surety,  and 
on  the  10th  of  July,  1866,  he  redeemed  the  gold  and  silver. 

The  currency  could  not  have  been  gotten  from  the  bank  to  pay 
for  the  Springfield  property;  it  was  borrowed  nearly  one  year  and 
returned  a  month  or  two  before  the  purchase  was  consummated,  and 
money  paid  Martin  proves  the  property  was  paid  for  in  currency; 
no  connection  therefore  is  shown  between  the  bank  transaction  and 
the  purchase  of  the  house  and  lots. 

Mrs.  Overton,  it  is  true,  says  that  R.  P.  Miles  told  her  he  had 
bought  the  house  from  the  other  children,  and  she  thought  she  was 
conveying  the  property  to  him,  when  she  signed  the  deed,  but  she 
was  mistaken  as  to  whom  the  conveyance  was  made  as  the  deed 
shows. 

This  evidence  is  not  sufficient  to  overcome  the  evidence  of  Mar- 
tin to  the  fact  that  Marrattay  actually  made  the  purchase,  paid  the 
money  and  said  at  the  time  that  $525  of  the  price  paid  was  the 
money  of  Mrs.  Miles,  and  the  residue  of  $75  he  himself  advanced. 

We  do  not,  therefore,  feel  authorized  to  disturb  the  judgment, 
wherefore  the  same  is  oMrmed. 

Brown  &  Lewis,  for  appellant. 

Hays,  for  appellees. 
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Geo.  T.  Gaines,  etc.,  v.  W.  T.  Scales,  etc. 

FIxturM— Question  of  fact. 

Whether  Btructures  and  machinery  attached  to  land  mortgaged 
or  sold,  are  real  or  chattel  flxturea,  ia  a  question  ot  fact 

APPEAIi  FROM  BOONE  CIRCUIT  COURT.  "     * 

February  19,  1873. 

Opinion  by  Judge  Lindsay: 

By  the  judgment  of  the  circuit  court  it  was  determined  that  the 
two  partners,  Rice  &  Carlisle,  had  the  right  to  sell  the  personal  prop- 
erty held  and  owned  by  the  firm,  and  that  the  title  of  the  purchasers 
could  not  be  questioned  by  the  other  partner  nor  the  creditors  of 
the  firm,  and  hence  appellant  was  protected  as  to  the  oxen,  wagon, 
etc. 

For  the  same  reason  they  should  have  been  protected  in  their 
purchase  of  the  boiler  and  engine,  the  flour  mill  and  bolt,  the  com 
mill  and  the  circular  saw  mill  and  all  the  fixtures  attached  to  and 
belonging  to  the  same.  By  the  mortgage  executed  by  the  firm  to 
Archibold  Goins,  William  Williams  and  Geo.  Goins,  on  the  24th  of 
October,  1865,  these  things  were  all  treated  as  personal  property, 
wholly  disconnected'  from  the  realty,  and  under  the  mortgage  could 
have  been  sold  and  removed  even  after  the  real  estate  had  been  con- 
signed to  a  third  party.  It  is  always  a  question  of  fact,  and  in 
some  instances  of  intention,  whether  or  not  structures,  and  more 
especially  machinery  used  for  manufacturing  purposes  are  to  be  re- 
garded as  permanent  fixtures.  Here  the  party  suing  has  demon- 
strated beyond  doubt  that  the  property  mentioned  in  this  mortgage 
was  to  remain  detached  from  the  realty,  and  was  not  to  lose  its 
character  as  personalty. 

The  mortgage  elxecuted  to  William  Scales  and  Archibold  Goins 
on  the  6th  of  January,  1866,  is  in  harmony  with  this  idea.  In  that 
conveyance  the  realty  and  the  mills  and  machinery  are  treated  as 
separate  and  distinct.  In  the  mortgage  to  Chittenhelm,  executed 
April  16,  1866,  the  wheat  mill,  smut  mill  and  the  screw  connected 
therewith  are  alone  embraced,  the  realty  being  excluded.     It  is 
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therefore  manifest  that  ever)rthing  sold  to  appellant  except  the  five 
and  one-half  acres  of  land  and  the  mill  house  was  personalty,  and 
upon  the  theory  of  the  circuit  court  a  perfect  title  was  passed  by 
the  sale.  The  only  interest  therefore  which  W.  T.  Scales  and  the 
general  creditors  can  claim  as  against  appellants  is  one-third  of  the 
five  and  one-half  acres  of  land  and  of  the  mill  house  and  one-third 
of  the  rents  of  said  land  and  mill  house  independent  of  that  portion 
of  the  rents  accruing  from  the  mills,  machinery,  etc.,  set  out  in  the 
various  mortgages.  And  against  this  claim  appellant  has  the  right 
to  set  off  one-third  of  the  amount  paid  by  him  (under  the  judgment 
in  this  case)  to  Snow  on  the  purchase  price  for  the  land.  As  he  made 
this  pa3rment  with  the  assent  of  all  the  partners  it  can  not  be  claimed 
that  he  was  not  thereby  substituted  to  the  rights  of  Snow.  He  is 
also  entitled  to  the  moneys  accruing  under  the  rentings  made  by 
the  court,  except  that  Scales  should  be  allowed  one-third  of  that 
portion  of  the  same  arising  from  the  land  and  mill  house. 

The  judgment  is  reversed  as  to  Geo.  T.  Gaines  in  personam  and 
as  administrator  of  Oliver  Gaines,  deceased,  and  the  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 

This  opinion  is  intended  to  apply  to  both  the  appeals  prosecuted 
on  this  record. 

Pryor  &  Chambers,  for  appellants. 

Collins,  for  appellees. 


B.  Groom  v,  T.  B.  Oldham  &  Ellison  and  J.  Barnes  White  &  Co. 

Trial — Findings  of  Court — Effect. 

Where  the  iBSues  In  two  cases  do  not  come  within  equitable  Juris- 
dictlon»  an  agreement  to  transfer  the  cases  to  a  court  of  equity 
amounts  to  an  agreement  to  submit  the  law  and  facts  of  the  case 
to  the  Judge  without  a  Jury,  and  the  finding  of  the  Judge  has  the 
force  and  efCeet  of  a  verdict 

Action— Consolidation— Evidence. 

The  consolidation  of  several  causes  of  action  authorizes  the  court 
to  consider  all  the  testimony  that  is  competent  in  either  case. 
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FROM  MONTGOBOJRT  CIRCUIT  COURT. 
February  19, 1878. 

Opinion  by  Judge  Lindsa*: 

The  only  reason  why  the  two  ordinary  actions  against  the  appel- 
lant were  transferred  to  equity  was  that  Barnes  White  and  Com- 
pany were  prosecuting  an  equity  suit  against  Oldham  to  subject  his 
claims  against  Groom  to  the  payment  of  a  debt  due  to  them.  Old- 
ham, upon  the  record,  relinquished  the  benefit  of  his  claims  to  Barnes 
White  &  Company,  and  his  assignee  in  bankruptcy  also  disclaimed 
any  interest  in  them. 

The  effect  *of  this  was  to  substitute  Barnes  White  &  Co.  to  the 
rights  of  Oldham  and  to  leave  their  controversy  with  Groom  with- 
out even  the  shadow  of  an  equitable  issue.  As  a  matter  of  law 
in  so  far  as  the  litigation  with  Groom  is  concerned,  there  never  was 
SL  question  or  issue  raised  which  would  give  a  court  of  equity  the 
slightest  pretext  for  assuming  jurisdiction  of  the  litigation.  In  view 
of  these  facts  the  agreement  to  transfer  the  two  actions  to  equity 
was  in  effect  an  agreement  to  submit  the  law  and  facts  of  the  two 
ordinary  actions  to  the  decision  of  the  judge  without  the  interven- 
tion of  a  jury,  and  his  finding  must  be  treated  as  the  verdict  of  a 
jury. 

The  evidence  as  to  the  contracts  between  Groom  and  Gillispie  & 
Oldham  for  the  purchase  of  the  horses  is  conflicting,  and  the  judg- 
ment of  the  special  judge  can  not  be  regarded  as  palpably  against 
the  weight  of  it. 

We  conceive  that  it  was  not  erroneous  to  consider  the  last  deposi- 
tion given  by  Oldham;  he  was  no  longer  a  party  to  the  record  and 
liad  no  interest  in  the  controversy. 

It  was  not  erroneous  to  consider  the  testimony  of  the  deceased 
vvitness,  Taylor,  as  set  out  in  the  bill  of  exceptions  heretofore  made 
up  in  one  of  these  actions.  O'Brien  v.  Commonwealth,  6  Bush  563. 
The  contract  of  sale  of  the  three  horses  was  essentially  one  and 
the  same.  The  testimony  of  Taylor  necessarily  applied  to  the  cer- 
tain transaction.  He  was  cross-examined  by  Groom.  The  two 
•causes  had  long  been  treated  by  all  the  litigants  as  one  and  the 
same,  and  the  judgment  of  the  special  chancellor  recites  that  the 
three  actions  of  Oldham  v.  Groom,  Oldham  &  Gillispie  v.  Groom, 
and  Barnes  White  &  Co.  v.  Oldham,  etc.,  were  consolidated  and  by 
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consent  beard  togcdier.    This  redtal  must  be  taken  as  true.    Tbe 
consolidation  of  the  three  causes  authorized  tbe  couit  to  consider  all 
the  testiniony  that  was  competent  in  eidier. 
For  these  reasons  the  judgment  must  be  dhrmed. 

Apperson  &  Reid,  for  appellant. 

Holt,  for  appellee. 


J.  C  Calhoun,  etc.,  v.  City  of  Paducah. 

I  nt«rest— Calculation. 

A  iiarty  cannot  be  heard  to  complain  of  the  manner  of  calcola- 
tion  of  interest,  where  he  is  required  to  pay  a  less  sum  than  he  owes. 

Principal  and  Surety — Extent  of  Uability  of  surety. 

It  was  held  that  sureties  cannot  be  made  liable  in  a  larger  amount 
than  the  principal. 

APPEAL.  FROM  McCRACKEN  CIRCUIT  COURT. 

February  18,  1873. 

Opinion  by  Judge  Pryor  : 

In  the  absence  of  any  allegation  of  fraud  or  mistake,  or  evidence 
of  the  existence  of  either,  the  settlement  by  Traimun,  the  treasurer, 
with  the  city  auditor  must  be  conclusive  between  the  parties  to  this 
action. 

There  had  passed  into  the  hands  of  Traimun,  according  to  this 
report,  near  forty-nine  thousand  dollars,  and  upon  a  final  settlement 
of  the  accounts  of  the  city  with  its  treasurer  there  was  a  balance  due 
and  unpaid  of  $2,643.24.  A  judgment  by  default  was  rendered 
against  Traimun  for  this  amount,  and  his  sureties,  the  appellants, 
making  defense  to  the  action,  the  case  lingered  upon  the  docket  for 
upwards  of  two  years.  Several  amended  pleadings  were  filed  dur- 
ing the  progress  of  the  litigation,  and  some  of  them  with  a  view  of 
enlarging  the  liability  of  the  appellants,  but  whether  or  not  these 
amendments  should  have  been  permitted  are  questions  rendered  im- 
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material  for  the  reason  that  the  rights  of  the  appellants  have  not 
been  prejudiced  by  this  action  on  the  part  of  the  court  in  any  way. 
That  the  treasurer  was  indebted  in  the  amount  of  the  judgment  by 
default  against  him  there  can  be  no  doubt,  and  this  sum,  with  the 
interest  accruing  up  to  the  date  of  the  judgment  against  the  appel- 
lants, would  exceed  the  amount  then  found  due  by  the  jury. 

The  judgment  against  Traimun  was  rendered  for  $2,643.24  on 
the  16th  of  October,  1868,  and  the  judgment  against  appellants,  his 
sureties,  on  the  4th  of  April,  1871,  for  $2,835.35. 

There  are  no  instructions  made  part  of  the  record,  and  the  jury,  in 
making  their  verdict,  may  have  calculated  interest  upon  the  judg- 
ment against  Traimun  or  the  amount  found  due  by  the  auditor  up 
to  the  date  of  their  verdict. 

The  principal  and  interest  from  the  16th  of  October,  1868,  to  the 
4th  of  April,  1871,  on  the  amount  of  the  first  judgment  would  make 
$3,032,  deducting  from  this  the  value  of  the  principal  of  the  verdict 
against  appellants'  sureties.  But  whether  this  was  the  mode  of  cal- 
culation or  not,  the  appellants  can  not  complain  when  they  are  re- 
quired to  pay  a  less  sum  than  they  owe. 

The  aomunts  collected  between  the  date  of  the  bond  and  the  time 
of  the  treasurer's  election  or  appointment  have  not  been  indicated  in 
the  settlements  as  the  reports  and  statement  of  the  auditor  both 
show,  and  if  the  jury  included  the  value  of  the  principal  in  this 
estimate  it  as  error  against  the  appellees  as  the  proof  conduces  to 
show  that  it  was  the  desire  of  the  young  lady  to  own  it,  that  kept 
off  bidders  and  not  the  action  of  the  mayor,  and  if  sold  in  any  other 
part  of  the  city  than  where  it  was  the  result  no  doubt  would  have 
been  the  same. 

We  are  inclined  to  concur  with  the  counsel  for  the  appellants 
that  the  sureties  can  not  be  made  liable  for  a  larger  amount  than 
the  principal,  but  in  this  case  the  question  can  not  arise,  as  the  judg- 
ment against  them  is  for  a  less  sum  when  you  calculate  the  inter- 
est that  accrued  during  the  litigation  by  the  sureties  with  refer- 
ence to  this  liability  than  the  amount  of  the  judgment  against  Trai- 
mun. 

The  judgment  is  aMrmed, 

James,  for  appellants. 
Williams,  for  appellees. 
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Cunningham  &  Campbell  v.  Wm.  Simpson. 

Pleading — Am«ndm«nt — Proof  of  original  oontldoration. 

Although  the  filing  of  an  amended  petition  amounts  to  an  aban- 
donment of  the  original  cause  of  action.  It  does  not  preclude  the 
plalntur  from  showing  the  original  consideration,  since  it  most  con- 
stitute a  ground  of  the  new  promise  or  acknowledgment  of  it 

APPEAL  FROM  MARION  CIRCUIT  COURT. 
February  19»  1878. 

Opinion  by  Judge  Pryor  : 

The  court  below  erred  in  instructing  the  jury  to  find  for  the  de- 
fendant. 

There  was  an  express  offer  made  to  pay  the  appellant  two  hun- 
dred dollars,  and  no  objection  made  to  the  whole  of  appellants' 
claim  except  that  the  order  given  for  the  amount  and  which  seems 
not  to  have  been  produced  was  either  lost  or  mislaid,  and  therefore 
the  appellee  refused  to  settle.  \ 

The  evidence  is  of  such  a  character  as  required  that  the  jury 
should  say  whether  there  was  such  an  acknowledgment  of  the  debt 
as  implied  a  promise  to  pay. 

The  filing  of  the  amended  pleading  was  an  abandonment  of  the 
original  cause  of  action.  This  does  not,  however,  preclude  the  ap- 
pellants from  showing  the  original  consideration,  as  it  must  con- 
stitute the  basis  of  the  new  promise  or  acknowledgment  if  any  was 
made. 

The  judgment  of  the  court  below  is  reversed  and  cause  remanded 
with  directions  to  award  the  appellants  a  new  trial  and  for  further 
proceedings  consistent  with  this  opinion. 

Russell  &  Averitt,  for  appellants. 

*  W.  J.  Lisle,  for  appellee. 


Parks  &  Myers  v.  John  Casey. 

Appeal — Amount  in  controversy — Jurisdiction. 

The  Court  of  Appeals  has  no  Jurisdiction  on  appeal  whero  tbe 
onl7  question  presented  Is  the  power  of  the  trial  court  to  subject 
under  attachment  a  debt  of  |17. 


E.  SuocK,  ETC.,  V.  L.  Shock. 


OplDloD  of  the  Court. 


APPEAL  irR<»[  NICHOLAS  CntCaiT  OOUIIT. 
FatMiiArr  19,  1ST3. 
Opinion  by  Judge  Pryor: 

rhe  appellants  obtained  a  judgment  for  their  debts  and  costs  and 
'.  only  question  presented  in  this  court  is  as  to  the  power  of  the 
irt  below  to  subject  under  the  attachment  a  debt  of  seventeen 
liars  garnished  in  the  hands  of  the  railroad  company  to  the  pay> 
nt  of  that  judgment.  This  court  has  no  jurisdiction  on  account 
the  amount  involved  to  pronounce  on  the  questions  made.  Nor 
11  jurisdiction  be  entertained  because  the  appellee  saw  proper  to 
.ive  the  question  or  for  the  reason  that  the  appellants  are  made  to 
y  the  costs  of  the  attachment. 
Appeal  dismissed  for  want  of  jurisdiction. 

F.  F.  Hargis,  J.  P.  Norvell,  for  appellants. 

Ross  &  Kennedy,  for  appellee. 


E.  Smock,  etc.,  v.  L.  Smock. 

1 1»— Co  nvtni  ctto  n. 

In  aacertAlnlng  the  intention  of  the  teiUtor,  the  court  must  Uka 
Into  coDBldoratlon  both  the  will  and  codicil  as  one  paper  and  gtve 
force  and  effect..  If  pcMslble  to  eveir  word  contained  dn  both  Initru- 
nLonts. 

1 1  ^— Co  nstructlon. 

Id  construing  a  will  the  court  has  the  right  to  take  into  constd- 
eratlon  the  obligation  resting  upon  the  testator,  b7  reason  of  ante- 
nuptial agreement,  as  to  the  rights  the  testator  and  his  wife  have 
In  the  property  of  each  other. 

Is — Estate  devised. 

A  devise  held  to  conver  to  the  testator's  widow  &  life  estate  with 
power  of  disposition  of  the  property  b^  the  life  tenant 

la— Codicil— Effect 

A  codicil  was  held  to  have  been  made  to  make  good  a  deficit  In 
the  lands  devised  to  the  testator's  wife  caused  by  the  subsequent 
sale  of  a  portion  ot  the  land,  and  not  to  change  or  enlarge  the  estate 
be  would  othenriae  take.. 


\ 
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APPEAL  FROM  MARION  CIRCUIT  COURT. 

February  20,  1873. 

Opinion  by  Judge  Lindsay: 

It  is  claimed  as  well  by  the  appellants  as  by  the  appellee,  that  the 
latter  took  under  the  will  of  John  Smock,  deceased,  a  fee  simple 
title  to  the  lands  devised  to  her,  and  also  the  absolute  title  to  the  per- 
sonalty. The  circuit  court  concurring  with  the  litigants  as  to  the 
proper  construction  of  said  will  set  aside  the  contract  of  sale  from 
Mrs.  Smock  to  Elbert  Smock,  and  from-  this  judgement  Elbert  and 
Wm.  Smock  appeal. 

The  language  of  the  will  so  far  as  it  relates  to  the  devise  to  Mrs. 
Smock,  is  as  follows : 

Item  1st.  "I  will  to  my  wife  the  land  in  the  following  boundary 
*  *  *  including  the  houses  and  thirty-foot  road  round  Riggs* 
fence  and  to  run  above  the  rocks  so  as  to  give  a  good  road,  and  it  is 
never  to  be  stopt  her  life  time  and  the  privilege  of  fuel  wood  and 
timber  out  in  them  woods  when  she  pleases,  and  negro  woman  Beck 
and  as  much  of  the  stock  as  she  may  want  and  what  household  fur- 
niture she  may  want  if  it  is  all." 

Item  3d.  "The  balance  of  the  land  may  be  sold  or  rented  as  the 
children  may  think  best,  till  my  wife's  death  and  all  sold  and  every- 
thing she  leaves  and  equally  divided  with  all  my  children,"  etc. 
Having  sold  a  small  portion  of  the  land  set  apart  by  the  will  for 
Mrs.  Smock,  the  testator  added  the  following  codicil :  "I  will  to 
my  wife  the  land  in  the  following  boundary  *  *  *.  I  will  her 
also  all  the  crops  that  may  be  on  hand  at  my  death."        • 

This  codicil  must  be  treated,  not  as  a  revocation  of,  but  as  an  addi- 
tion to  the  will,  somewhat  changing  its  terms,  but  only  to  the  extent 
that  it  is  necessarily  inconsistent  therewith.  In  ascertaining  the  inten- 
tion of  the  testator  we  must  consider  the  will  and  codicil  as  one 
paper,  and  give  force  and  effect  if  possible  to  each  and  every  word 
contained  in  both.  We  have  a  right  also  to  consider  the  obligatifwi 
resting  upon  the  testator  by  reason  of  the  antenuptial  agreement 
between  himself  and  wife,  as  to  the  rights  each  was  to  have  in  the 
property  of  the  other. 

The  language  of  the  first  clause  of  the  will  and  of  the  codicil 
would  undoubtedly  invest  Mrs.  Smock  with  an  absolute  title  to  the 
estate  devised  to  her,  but  the  third  clause  shows  unmistakably  that 
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was  intended  that  at  the  death  of  Mrs.  Smock,  all  the  testator's 
id,  and  everything  of  which  he  died  seized,  not  disposed  of  by 
r  should  be  sold  and  the  proceeds  equally  divided  among  all  his 
ildren.  If  Mrs.  Smock  took  the  fee  in  the  lands,  this  provision 
luld  be  utterly  nugatory.  Nothing  could  result  from  it.  She 
ght  by  will  or  devise  defeat  the  testator's  clearly  expressed  inten- 
n,  and  if  she  did  not,  her  heirs  at  law  would  take  under  the  law 
descent,  and  therefore  some  of  the  testator's  children  would  get 
thing. 

We  are  of  opinion  that  the  testator  by  the  codicil  intended  only  to 
ike  good  the  deficit  in  the  lands  first  given  to  his  wife,  caused 
the  subsequent  sale  of  a  portion  of  it,  and  not  to  change  or  in 
y  way  enlarge  the  estate  she  would  take. 

It  results  therefore  that  Mrs.  Smock  was  not  mistaken  as  to  the 
ate  taken  by  her  under  her  husband's  will  at  the  time  she  sold 
Elbert  Smock,  and  although  he  may  have  fraudulently  concealed 
im  her  the  fact  that  he  regarded  her  said  estate  as  absolute  and 
qualified,  yet  inasmuch  as  he  was  the  party  who  was  mistaken,  no 
ury  resulted  to  her  from  such  fraud.  It  is  not  pretended  that  the 
ce  agreed  to  be  paid  was  not  reasonably  adequate  upon  the  as- 
Tiption  that  Mrs.  Smock  was  a  mere  life  tenant.  She  was  there- 
e  entitled  to  no  relief. 

fudgment  reversed  and  cause  remanded  with  instruction  to  dis- 
ss her  petition,  leaving  her  contract  of  sale  to  Elbert  Smock  in 
ce. 

W.  B.  Harrison,  Rodman,  for  appellants. 

\oble,  for  appellees. 


W.  M.  Davis  v.  Davis,  Trabue  &  Co. 
niMtead—Land  Subject  to. 

Tlie  tiomestead  exemptioD  law  applies  to  land  upon  Thich  tbe 
debtor  lives  and  owns  at  tbe  time  of  rendition  of  Judgment,  If  he  U 
&  tmna  fide  tiouseholder  with  &  family. 

mestead — Sale  by  Husband  and  Wife, 

A  husband  and  wife  may  sell  and  convey  the  homestead,  slace  tt 
being  exempt  the  husband's  creditors  can  not  be  Injured  by  Buch 
action. 
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APPEAL  FSOM  ADAIR  CIRCUIT  COURT. 
FielHiuuT  20, 1873. 

Opinion  by  Judge  Pryor  :    • 

The  provisions  of  the  act  to  exempt  homesteads  from  sale  for 
dd>t  are  intended  for  the  benefit  of  the  debtor  and  his  family  and 
can  only  be  sold  to  foreclose  a  mortgage  or  for  the  purdiase  money 
due  therefor. 

Nor  can  it  be  mortgaged,  released,  or  the  exemption  waived  un- 
less it  be  in  writing,  signed  by  the  defendant  and  his  wife  and  re- 
corded. It  is  also  provided  that  before  a  sale  can  be  made  of  same 
under  execution,  attachment  or  judgment  of  a  court,  the  officer 
or  the  court  shall  cause  so  much  of  the  land  as  is  of  the  value  of  one 
thousand  dollars  to  be  set  apart,  etc. 

This  exemption  applies  to  land  upon  which  the  debtor  lives  and 
owns  at  the  time  of  the  judgment,  if  he  is  a  bona  fide  housekeeper 
with  a  family,  unless  he  has  voluntarily  abandoned  it  and  lives  else- 
where. Any  sale  of  this  homestead  exemption  except  as  provided 
by  the  act  is  void  and  passes  no  title  to  the  purchaser.  It  was 
therefore  proper  for  the  court,  upon  proof  made,  although  judgment 
had  been  rendered  to  deduct  so  much  of  the  land  as  Davis  lived  upon 
and  owned  as  was  of  the  value  of  one  thousand  dollars  and  levied 
on  by  the  attachment,  to  be  set  apart  to  him.  The  evidence  shows 
that  he  owned  one-half  of  the  land  in  controversy;  that  he  lived 
upon  it  and  was  a  housekeeper  with  a  family.  His  sale  of  it  after 
the  judgment  does  not  make  it  liable  for  appellee's  debt.  He  had 
the  right  to  sell  it  in  conjimction  with  his  wife,  and  the  creditors 
were  not  thereby  injured,  as  it  was  not  subject  to  the  pa3niient  of 
their  debts. 

The  appellee  in  his  brief  insists  upon  reversing  the  judgment 
against  John  Davis,  when  he  was  neither  a  party  to  the  original  or 
cross-appeal,  and  it  is  doubtful  whether  he  can  prosecute  a  cross- 
appeal,  as  John  Davis  has  no  appeal  in  this  court. 

The  judgment  must  be  reversed  as  to  William  Davis  with  leave 
to  the  parties  to  amend  their  pleadings.  The  purchaser,  Rose, 
should  be  made  a  defendant  in  order  that  the  rights  of  all  the  parties 
may  be  finally  determined,  as  it  would  be  imprc^r  to  assign  any 
part  of  this  land  as  a  homestead  to  the  appellant  if  he  has  sold  to 
Rose.    The  evidence  is  only  in  parol  as  to  the  sale  and  not  alto- 
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gether  satisfactoiy.  The  parties  may  introduce  additional  testimony 
upon  the  question  as  to  whether  there  was  in  fact  a  sale,  or  the  ap- 
pellant voluntarily  abandoned  the  premises  with  the  intention  of  liv- 
ing somewhere  else. 

Winfrey  &  Winfrey,  for  appellant. 
H.  G.  Garnett,  for  appellee. 


James  M.  McGregor  v.  James  Keithby  &  Co. 

Executors  and  Administrators— Claim  of  Administrator. 

At  oommon  law  an  administrator  has  tlie  right  to  retain  in  his 
hands  the  amount  due  him  by  the  deceased,  where  there  are  no 
other  creditors,  and  no  statute  deprives  him  of  such  right 

APPEAL  fhom  plbming  circuit  court. 

February  20, 1873. 
Opinion  by  JuDge  Pieters  : 

On  the  6th  day  of  October,  1857,  Abram  Keithby  executed  his 
note  to  B.  T.  Hayden  for  $325.95,  due  on  or  before  the  30th  of  Sep- 
tember, 1859,  for  the  unpaid  part  of  the  last  instalment  on  a  tract 
of  land  sold  by  said  Hayden  to  him. 

Within  less  than  three  months  after  the  execution  of  that  note 
Keithby  died,  and  administration  was  granted  on  his  estate  to  his 
widow,  Isabella  Keithby,  and  said  B.  T.  Hayden,  by  the  proper 
court,  who  caused  an  inventory  and  an  appraisement  of  the  personal 
estate  of  said  intestate  to  be  made  out  and  returned  to  the  Fleming 
County  Court,  which,  as  appears  from  a  copy,  amounted  to  near 
$2,000,  of  which  $473.75  was  cash  on  hand  at  the  death  of  intes- 
tate, and  over  $1,000  in  good  notes  soon  to  become  due. 

On  the  31st  of  May,  1860,  Mrs.  Isabella  Keithby  said  B.  T.  Hay- 
den and  J.  M.  McGregor  executed  a  note  to  Wm.  B.  Jones  for 
four  hundred  and  forty  dollars,  due  on  or  before  the  1st  day  of 
March  thereafter,  purporting  to  be  in  lieu  of  the  former  land  note, 
the  last  payment  for  land  purchased  of  B.  T.  Hayden,  and  to  the 
name  of  Hayden  signed  to  the  note  the  letters  "Adr."  are  affixed. 
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Suit  was  brought  on  this  note,  and  prosecuted  to  judgment  by  the 
personal  representative  of  Jones,  he  having  died,  against  the  obligors, 
and  McGregor,  having  settled  the  debt  with  the  plaintiff,  prosecuted 
this  suit  against  James  Keithby,  and  Mary  Ann  Denton,  late  Keith- 
by  (her  husband,  Asher  Denton,  being  joined),  children  and  heirs  of 
Abram  Keithby,  deceased,  to  subject  real  estate,  descended  to  them 
from  their  father,  to  the  payment  of  his  demand. 

McGregor's  petition  was  dismissed  by  the  court  below,  and  he 
has  appealed  to  this  court.  It  does  not  appear  in  this  record  that 
the  intestate  owed  at  his  death  one  dollar  except  the  debt  to  Hayden. 
His  personal  representatives  have  never  made  a  settlement  of  their 
fiducial  accounts.  The  personal  estate  was  more  than  sufficient 
to  pay  five  times  the  amount  of  the  debt  owing  to  Hayden.  The 
cash  on  hand  at  his  death  was  greater  in  amount  by  over  $100  than 
Hayden's  debt. 

As  it  is  not  made  to  appear  that  there  were  any  other  creditors, 
Hayden  as  administrator  had  the  right  to  retain  in  his  hands  the 
amount  due  by  his  intestate  to  him  by  the  common  law,  and  there  is 
no  statute  of  the  state  which  deprives  him  of  that  right.  (Payne 
and  Wife  v.  Pusey,  8  Bush  564.)  This  case  presents  some  singular 
features.  The  personal  representative,  with  an  abundance  of  assets 
of  his  decedent  in  his  hands,  from  everything  that  appears,  to  pay 
his  debt,  more  than  two  years  after  the  assets  came  to  his  hands 
executes  a  note  to  a  third  party,  with  security,  in  consideration, 
as  he  recites,  for  last  payment  on  land  purchased  of  him,  but  does 
not  say  who  purchased  it;  gives  his  own  note  for  a  debt  originally 
due  to  himself  and  gives  security  on  that  note,  when  (even  if  appel- 
lant's theory  be  true  that  that  note  was  executed  in  lieu  of  the  note 
he  held  on  intestate)  he  had  the  means  of  his  debtor  in  his  hands  to 
pay  it. 

If  Hayden  himself  was  seeking  to  coerce  appellees  to  pay  this 
debt,  he  would  be  compelled  to  exhibit  his  accounts  as  adminis- 
trator showing  that  he  had  exhausted  the  whole  of  the  personalty 
in  payment  of  other  debts,  and  the  personal  assets  proving  insuffi- 
cient to  pay  him,  it  was  necessary  to  sell  the  land  of  intestate  or  a 
part  of  it. 

And  it  is  difficult  to  see  how  his  surety  could  be  in  a  better  con- 
dition, or  have  any  right  that  he  would  not  have.  Appellant  was 
the  surety  of  Hayden,  not  of  appellee's  intestate,  and  until  he  shows 
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that  Hayden  had  not  a  sufficiency  of  assets  to  satisfy  his  debt  he 
cannot  succeed  in  this  suit,  and  this  he  has  failed  to  do. 
Judgment  affirmed. 

Cord,  for  appellant, 

Phister,  for  appellees. 


Washington  County  v,  Harvey  McElroy. 

Taxation — Listing  Land  for  Taxation. 

Under  the  Act  approved  March  28,  1872,  relating  to  Improper  tax 
levy,  It  ia  made  imperative  that  all  persons  owning  land  in  Wash- 
ington county  lease  the  same  for  taxation  in  such  county  for  all 
legal  purposes,  and  the  fact  that  the  owner  has  listed  the  land  situ- 
ated in  such  county  in  another  county,  is  no  excuse. 

APPEAL    FROM    WASHINGTON    CIRCUIT    COURT. 

February  20,  1873. 

Opinion  by  Judge  Peters  : 

The  power  of  the  Legislature  to  authorize  the  taxation  of  the 
lands  within  the  limits  of  the  respective  counties  of  the  common- 
wealth for  local  or  county  purposes  can  not  be  questioned,  and  we 
are  not  aware  of  any  law  which  confers  jurisdiction  on  county 
courts  to  exempt  owners  of  lands  from  the  operation  of  such  laws. 

Sec.  2,  Art.  8,  ch.  83,  2  Vol.  R.  S.,  p.  258,  provides  that  if  a  per- 
son be  improperly  charged  with  any  levy  or  tax,  before  he  has 
paid  the  same  he  may  make  proof  thereof  to  the  court  of  the 
county  in  which  the  assessment  was  made,  and  the  court  may 
correct  the  same,  etc. 

The  first  inquiry  under  this  enactment  is,  was  appellee  improperly 
charged  with  the  tax  of  which  he  complained?  If  not,  the  county 
court  had  no  power  to  afford  him  relief. 

By  an  act  approved  March  28,  1872,  it  is  made  the  imperative 
duty  of  all  persons  owning  land  in  Washington  County,  although 
they  do  not  reside  therein,  to  list  the  same  for  taxation  in  the  county 
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in  which  the  land  is  situated,  for  all  local  purposes.  That  act  took 
effect  from  its  passage,  and  repealed  the  act  of  1867  or  so  much 
of  it  as  is  in  conflict  with  the  last-named  act. 

It  can  be  no  excuse  to  appellee  that  he  had  listed  the  600  acres 
of  land  owned  by  him  within  the  territorial  limits  of  Washington 
County  in  Marion  County,  in  which  county  he  resided.  The  statute 
makes  no  such  exception,  and  the  county  court  has  no  authority 
to  supply  it,  and  thereby  qualify  or  restrict  it. 

In  a  proceeding  of  this  character  appellee  should  have  made  the 
county  of  Washington  a  defendant  to  his  motion,  and  notified  the 
attorney  of  the  county,  by  whom  it  is  represented,  of  his  intended 
motion  a  reasonable  time  before  he  made  his  motion,  but  as  the 
county  attorney  appeared  and  approved  the  motion,  want  of  reason- 
able notice  was  waived,  but  it  was  not  on  that  account  that  the  pro- 
ceeding against  the  county  was  not  ex  parte.  The  county,  therefore, 
had  the  right  to  prosecute  this  appeal. 

Wherefore,  for  the  reasons  stated,  the  judgment  is  reversed,  and 
the  cause  is  remanded,  with  directions  to  dismiss  the  motion. 

Selecman,  W,  H.  Hays,  for  appellant. 

Kirk,  for  appellee. 


J.  Z.  Shelton  v.  R.  a.  Melton. 

Estoppel — Disclaiming  Interest  In  Land. 

A  defendant  in  a  suit  for  partition  of  land,  who  confesses  that 
he  has  no  right  or  title  to  the  property^  is  estopped  from  afterwards 
setting  up  any  adverse  claim  to  any  portion  ot  the  land  embraced 
in  the  Judgment,  unless  he  or  his  vendees  present  such  a  state  of 
case  as  will  authorize  a  chancellor  to  vacate  or  modify  it  as  pro- 
vided by  the  Civil  Code. 

Malicious  Prosecution — Abuse  of  Process. 

There  can  be  no  abuse  of  process  in  dispossessing  a  party  who 
has  no  right  to  the  property  in  controversy,  and  whose  rights  have 
been  litigated  and  settled  by  a  Judgment  rendered  in  favor  of  the 
party  at  whose  instance  the  writ  of  possession  has  been  issued. 

Partition — Interest  of  Parties— Cross-petitions. 

In  a  suit  for  partition  it  is  not  required  that  each  interested  party, 
although  some  may  be  defendants,  should  file  cross-pleadings  and 
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have  summonfles  issued  in  order  to  make  the  defect  pertoct  by  de- 
livery of  possession. 

APPEAL  FROM  WBBSTER  CIRCniT  COURT. 

February  20, 1873. 

Opinion  by  Judge  Pryor  : 

On  the  18th  day  of  May,  1870,  Swift  and  wife  instituted  an  action 
in  equity  against  Berry's  heirs  and  one  Ragland  for  the  division  of  a 
tract  of  land.  It  is  alleged  in  the  petition  that  Ragland  is  on  the 
land  "without  right  or  title  thereto  or  any  part  thereof," 

The  summons  was  executed  on  Ragland  on  the  30th  of  May, 
1870,  and  he  having  failed  to  answer,  the  petition  was  taken  for 
confessed  as  against  him,  and  a  judgment  for  partition  rendered 
on  the  16th  of  November,  1870.  A  portion  of  the  land  as  allotted 
to  the  unknown  heirs  of  Berry,  deceased,  they  being  before  the 
court  by  warning  order,  etc.  After  the  partition  was  made  three 
unknown  heirs  appeared  in  court  by  their  agent,  Shelton,  and  filed 
an  answer  ratifying  the  division  made  in  pursuance  of  the  judg- 
ment and  asked  for  a  writ  of  possession.  This  writ  was  awarded 
and  Melton,  the  appellee,  who  had  a  tenant  upon  this  particular 
farm  allotted  to  these  heirs,  was  dispossessed.  Melton  now  claims 
that  he  purchased  this  land  in  March,  1871,  of  one  Amett,  who 
purchased  it  of  the  defendant  Ragland  in  November,  1870,  and, 
relying  upon  his  title  thus  acquired,  applied  to  the  court  below  by 
motion  for  a  writ  of  restitution,  alleging  that  he  had  been  wrong- 
fully dispossessed,  and  upon  the  hearing  he  was  again  restored 
to  the  possession,  and  of  which  the  appellant  now  complains. 

It  seems  that  prior  to  the  application  for  this  writ  of  restitution 
the  appellee  had  filed  a  petition  in  equity  seeking  relief  from  the 
effects  of  the  judgment  rendered  in  the  case  of  Swift  v.  Berry's 
Heirs  for  partition.  This  petition  was  read  upon  the  hearing  of  the 
motion  by  the  appellee  for  a  retention  of  the  possession  and  dis- 
closes the  fact  that  he  is  relying  alone  upon  the  title  derived  from 
Ragland  and  the  want  of  title  in  Berry's  heirs.  Ragland  being  a 
party  defendant  to  the  original  action  and  confessing  that  he  had  no 
right  or  title  to  the  property,  is  now  estopped  from  setting  up  any 
adverse  claim  to  any  portion  of  the  land  embraced  by  that  judg- 
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ment,  unless  he  or  his  vendees  presents  such  a  state  of  case  as  would 
authorize  the  chancellor  to  vacate  or  nxxlify  it  as  provided  by  the 
civil  code.  The  sale  from  Ragland  to  Arnett,  and  from  Arnett  to 
the  appellee,  was  made  after  the  institution  of  the  action  for  parti- 
tion, and  after  the  service  of  process  on  Ragland.  If  the  latter  had 
been  dispossessed  instead  of  his  vendee,  the  chancellor  would  have 
made  inquiry  as  to  the  reason  of  his  failure  to  set  up  his  title  or 
claim  to  the  land  before  the  rendition  of  the  judgment,  and  the 
only  response  that  he  could  have  made  as  appears  frcmi  the  petition 
of  Melton  was  that  Berry's  heirs  had  no  title,  if  this  defense  should 
have  been  relied  on  before  judgment.  Melton  is  a  lis  pendens  pur- 
chaser and  has  no  better  right  to  be  heard  in  this  case  than  Ragland, 
and  whether  Berry's  heirs  have  title  or  not  is  immaterial  as  far  as  the 
rights  of  these  parties  are  to  be  ascertained  from  the  record.  There 
can  be  no  abuse  of  process  in  dispossessing  a  party  who  has  no  right 
to  the  property  in  controversy,  and  whose  rights  have  been  litigated 
and  determined  by  a  judgment  rendered  in  favor  of  a  party  at  whose 
instance  he  is  dispossessed.  It  is  not  pretended  that  Melton  has  any 
other  claim  than  that  derived  from  Ragland,  and  upon  the  latter's 
failure  to  answer  the  action  brought  by  Swift  we  perceive  no  reason 
why  the  court,  even  prior  to  the  confirmation  of  the  report  of  divi- 
sion, could  not,  upon  the  motion  of  any  of  the  parties  jointly  inter- 
ested in  this  land,  have  removed  him  from  the  possession,  in  order 
that  the  division  might  have  been  made  complete.  It  is  not  re- 
quired in  a  suit  for  partition  that  each  party  interested,  although 
some  may  be  defendants,  should  file  cross-pleadings  and  have  sum- 
mons executed  in  order  to  make  the  division  perfect  by  a  delivery 
of  the  possession.  In  such  case  they  are  all  seeking  the  same  relief, 
and  the  one  is  as  much  entitled  as  the  other.  The  code.  Sec.  546,  etc., 
provides  the  manner  in  which  partition  of  lands  shall  be  had,  and 
this  proceeding  is  a  substantial  compliance  with  its  provisions.  The 
judgment  depriving  the  appellant  of  possession  is  reversed  and  cause 
remanded  with  direction  to  return  the  possession  to  the  heirs  of 
Berry,  and  for  further  proceedings  consistent  herewith. 

Gevens,  for  appellant 
A.  Edwards,  for  appellee. 
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Mary  Maloney,  etc.,  v.  St.  Louis  Mutual  Insurance  Gjmpany. 

Equity — ^Trial  of  Issues  of  Fact. 

In  equitable  proceedings,  or  in  actions  pending  on  the  equity  docket 
by  consent  of  the  parties,  the  issues  of  fact  are  triable  by  the  court, 
subject  to  the  power  of  the  chancellor  to  order  issues  of  fact  to 
be  tried  by  a  Jury. 

Equity— Submission  to  Jury. 

In  equitable  proceedings  and  in  actions  pending  in  equity,  the 
court  is  not  bound,  on  motion  of  one  of  the  parties,  to  submit  issues 
of  fact  to  a  Jury. 

Appeal — Reversal — Refusal  to  Submit  Question  to  Jury. 

To  authorize  the  Ck)urt  of  Appeals  to  reverse  a  Judgment  merely 
because  a  motion  to  submit  questions  of  fact  in  an  equity  proceed- 
ing to  a  Jury  has  been  overruled,  it  must  be  made  to  appear  that 
the  court  abused  its  discretion  in  overruling  the  motion. 

appeal  from  MARION  CIRCUIT  COURT. 

February  20, 1878. 
Opinion  by  Judge  Lindsay: 

If  it  be  true  that  appellants  declared  in  three  distinct  causes  of  ac- 
tion, still  they  are  each  cognizable  at  law.  The  prayer  to  the  third 
paragraph  of  the  petition,  it  is  true,  is  for  a  specific  enforcement 
of  the  alleged  contract  to  insure,  but  it  also  explains  that  the  specific 
enforcement  desired  is  a  judgment  for  five  thousand  dollars  in 
money,  the  exact  relief  that  would  have  been  asked  had  the  action 
been  based  on  a  poHcy  of  insurance,  instead  of  the  alleged  oral  con- 
tract to  insure. 

In  the  petition  for  a  rehearing  it  is  insisted  that  appellants  did  not 
ask  to  have  the  cause  transferred  to  the  ordinary  side  of  the  docket, 
but  merely  that  they  should  have  the  issues  of  fact  tried  by  a  jury. 

In  equitable  proceedings,  or  in  actions  pending  on  the  equity 
docket  by  consent  of  the  parties,  the  issues  of  fact  shall  be  tried 
by  the  court,  subject  to  its  power  to  order  any  such  issue  or  issues 
to  be  tried  by  a  jury.    (Sec.  341,  Civil  Code  of  Practice.) 

The  court  is  not  bound  in  such  proceedings  upon  the  motion  of  one 
of  the  parties  to  submit  issues  of  fact  to  a  jury.     It  is  a  matter 
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within  the  sound  discretion  of  the  judge,  and  to  antfaorize  this 
court  to  reverse  a  judgment  merdy  because  such  a  motion  has  been 
overruled,  it  must  be  made  to  appear  that  diis  discretion  had  been 
abused.  It  has  not  been  abused  in  this  case.  Nor  do  we  deem  it 
necessary  to  reargue  the  facts  invcrfved  in  this  litigation. 


Appellants  failed  to  sustain  either  of  the  causes  of  action  set  up 
in  their  petition. 

Motion  for  rehearing  overruled. 

Russell  &  Avritt,  for  appellmU. 

Rouniree  &  Fogle,  for  appellee. 


John  Schooling,  etc,  v.  Jno.  W.  Natton. 

Partition— setting  Olf  8overal  lntoro«ts  Togethor. 

AlthonSh  an  order  of  the  court  in  a  suit  to  partition  land  amons 
heirs,  directed  the  land  to  be  divided  into  six  equal  iMuts,  yet  where 
five  of  the  adult  h^rs  desired  their  interests  to  be  set  off  together, 
it  was  not  error  for  the  oourt  and  the  oommissioner  to  o<Hiiply  with 
their  reauests. 

Partition— Agreement  of  Parties. 

An  agreement  in  partition  of  land  will  be  upheld  where  the  partlee 
were  competent  to  contract,  and  there  is  an  absence  of  fraud  and 
overreaching. 

APPBAL  FROM  MARION  CIROaiT  CX>nRT. 

February  21,  1873. 

Opinion  by  Judge  Pryor  : 

The  proceedings  in  the  county  court  for  the  partition  of  the  land 
between  Schooling's  heirs  is  made  part  of  the  record,  and  in  our 
opinion  was  a  substantial  compliance  with  the  law  upon  that  sub- 
ject. Although  the  order  of  the  county  court  required  the  land  to 
be  divided  into  six  equal  parts,  yet  as  five  of  the  heirs  were  adults 
and  desired  their  several  interests  thrown  together,  it  was  not 
only  right  but  proper  that  the  court  and  commissioner  should  have 
complied  with  their  wishes  and  so  allot  it.    The  infant  was  only 
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entitled  to  one-sixth  of  the  tract.  This  interest  was  allotted  her  and 
she  has  now  no  right  to  complain  because  lines  were  not  run  through 
the  balance  of  the  tract,  showing  the  interest  of  each  of  the  other 
children.  A  deed  was  made  by  the  commissioner  to  the  five  heirs 
jointly,  for  their  interests  in  the  land  as  divided,  and  even  if  this 
deed  is  enforced,  the  division  is  reported  and  confirmed  and  the 
rights  of  the  parties  defined,  the  infant  would  have  to  present  the 
same  state  of  case  authorizing  the  present  division  to  be  disturbed 
that  would  have  to  appear  if  the  land  had  been  divided  into  six  equal 
parts.  There  is  no  evidence  of  any  unfair  dealing  on  the  part  of  the 
appellants,  or  either  of  them,  towards  the  appellee.  The  capacity 
of  the  latter  to  make  such  a  contract  is  not  questioned,  and  although 
the  relations  between  the  parties  were  intimate  and  perhaps  con- 
fiding, the  mere  fact  of  the  land  having  been  sold  for  an  amount 
exceeding  its  value  is  not  sufficient  to  authorize  a  cancelment  of 
the  writing  evidencing  the  sale.  Schooling's  judgment  was  doubt- 
less superior  to  that  of  Natton  as  to  the  value  and  quality  of  land, 
still  Natton  had  every  opportunity  of  knowing  its  value  and  the 
extent  of  the  boundary,  and  with  his  judgment  ought  to  have  con- 
sulted others  than  those  with  whom  he  was  contracting.  The  small 
clover  field  and  timber  land  he  offered  in  exchange  for  other  parts 
of  the  tract  he  now  has  in  possession,  and  his  only  ground  of  com- 
plaint is  that  he  paid  too  much  for  it.  This  is  his  own  misfortune 
and  in  the  absence  of  any  imposition  or  wrong  practiced  by  the 
appellants  he  must  abide  by  the  result  of  his  own  action.  The  ap- 
pellants paid  to  Mrs.  Ray  twenty-five  dollars  an  acre  for  her  inter- 
est in  this  land,  she  owning  two-sixths,  having  purchased  the  inter- 
est of  one  of  her  brothers,  and  now  asserts  a  deed  vesting  the  ap- 
pellee with  the  title  upon  his  complying  with  the  terms  of  sale. 
The  judgment  of  the  court  below  is  reversed  and  cause  remanded 
with  directions  to  enforce  the  contract  and  for  further  proceedings 
consistent  with  this  opinion. 

Russell,  Avitt,  for  appellcmts, 

Harrison,  for  appellee. 
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J.  J.  Roach  v.  Jaues  Hoover,  etc. 

Principal  and  Agent — Power  of  Attorney — Inability  to  Understand  Mean- 
ing and  Effect. 

The  evidence  was  held  to  show  that  the  party  who  is  alleged  to 
have  executed  a  power  of  attorney  did  not  understand  the  effect  and 
meaning  of  it,  on  account  of  his  great  age,  his  Inability  to  read  the 
instrument,  and  because  of  the  difficulty  of  making  him  hear  what 
was  said  to  him. 

APPEAL  FROM  TAYLOR  CIRCUIT  COURT. 

February  22,  1873. 

OpinioK'  by  Judge  Peters  : 

The  writing  under  which  Hoover  professed  to  act  in  executing  the 
mortgage  on  Wm.  McDaniels'  land  specified  no  particular  object, 
but  gave  Hoover  unrestricted  power  over  his  estate,  and  was  un- 
limited in  duration,  and  if  it  does  not  carry  intrinsic  evidence  of  a 
want  of  capacity  in  McDaniel  at  the  time  to  comprehend  the  nature 
and  effect  of  the  business,  that,  together  with  his  great  age,  bodily 
afflictions,  his  inability  to  read  the  instrument  and  the  difficulty  of 
making  him  hear  what  was  said  to  him  on  account  of  his  deafness, 
renders  the  conclusion  irresistible  that  Wm.  McDaniel  did  not 
understand  the  effect  and  meaning  of  the  instrument  when  he  told 
Killen,  the  witness  to  it,  that  it  was  all  right.  And  Killen  himself 
does  not  prove  that  McDaniel  was  at  the  time  of  capacity  to  under- 
stand what  he  was  doing. 

We  therefore  conclude  that  the  judgment  of  the  court  below  is 
fully  sustained  by  the  evidence,  and  it  must  be  affirmed. 

Chelf,  for  appellant, 

Howell,  for  appellee. 
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Joseph  Jones  v.  Thomas  Turner,  etc. 

Contracts — Conflict  of  Laws. 

Wliether  a  contract  was  executed  in  Kentucky  or  Ohio  can  not 
matter  where  the  laws  of  each  state  touching  the  question  in  dis- 
pute are  substantially  the  same. 

Guaranty — ^Action — Foundation  of. 

In  an  action  on  a  guaranty  contract,  it  is  essential  that  the  guar- 
anty be  made  the  foundation  of  the  action,  and  recovery  must  be 
based  on  such  contract 

Guaranty — Conclusions  of  Pleader. 

In  an  action  on  a  guaranty,  the  conclusions  of  the  pleader  as  to 
the  purpose  for  which  the  bills  were  indorsed,  and  the  legal  obligar 
tion  incurred  by  the  indorsers,  are  of  no  avail. 

Guaranty — Writing  Contract  of  Guaranty  Over  Guarantor's  Signature. 

Where  plaintiff  sued  defendant  as  a  guarantor  of  a  bill,  on  the  back 
of  which  defendant's  name  was  indorsed  .without  a  contract  of  guar- 
anty being  written  above  it,  and  plaintiff  sets  out  the  bill  as  a  part  of 
the  complaint,  he  can  not  complain  of  the  refusal  of  the  court,  after 
the  case  is  ready  for  tifal,  to  permit  him  to  write  out  a  contract  of 
guaranty  over  the  defendant's  signature. 

APPB3A1.  FROM  KENTON  CIRCUIT  COURT. 

February  23,  1873. 

Opinion  by  Judge  Lindsay: 

It  is  claimed  that  Clay  purchased  from  Appellant  Jones  one  hun- 
dred barrels  of  whisky,  and  offered  to  pay  for  it  with  two  bills  of 
exchange  drawn  in  favor  of  Jones,  by  W.  S.  Lane,  and  accepted 
by  Qay.  That  Jones  refused  to  receive  the  paper  in  the  condition 
presented,  and  that  Qay  procured  appellees  Turner,  Hoffman  and 
Anderson  and  Apperson  to  sign  their  names  across  the  back  of  the 
bills  for  the  purpose  and  with  the  intention  of  securing  their  pay- 
ment to  the  payee  Jones,  and  that  in  consideration  of  these  signatures 
the  latter  received  them  in  payment  for  the  whisky.  The  bills  were 
not  paid,  either  by  the  acceptor  or  drawer,  and  Jones  is  attempting 
in  this  proceeding  to  hold  Turner,  Hoffman,  Anderson  and  Apper- 
son bound  to  him  for  their  payment.    There  is  some  question  as  to 
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whether  the  contract  of  appellees  was  executed  in  Kentucky  or 
Ohio,  but  as  the  laws  of  the  two  states  touching  the  question  raised 
are  not  essentially  different,  we  deem  it  a  matter  of  little  or  no  con- 
sequence in  which  state  it  was  finally  consummated. 

Neither  the  elementary  writers  nor  the  courts  of  the  various 
American  states  are  agreed  as  to  the  obligation  assumed  by  parties 
writing  their  names  upon  the  back  of  negotiable  promissory  notes, 
before  the  delivery  to  the  payee  and  in  order  to  induce  him  to  accept 
them. 

In  this  state  it  has  been  held  that  such  inquiry  is  not  to  be  re- 
garded as  a  mere  idle  act,  and  that  the  endorser  must  be  held  to  have 
had  some  purpose  in  view,  and  the  holder  of  the  note  has  been  al- 
lowed to  use  oral  testimony  to  show  what  that  purpose  was.  The  fact 
that  a  party  so  signing  cannot  well  be  presumed  to  be  ordinary  en- 
dorsers has  inclined  this  court  to  treat  them  as  guarantors.  In  the 
case  of  LctH  v.  Mendell,  1st  Duvall  78,  upon  proof  that  Mendell  en- 
dorsed the  note  at  the  instance  of  the  maker  and  thereby  induced  the 
payee  to  part  with  his  goods,  he  was  held  to  be  a  guarantor,  and  the 
implied  power  of  the  holder  to  write  a  contract  of  guaranty  above 
his  signature  was  upheld. 

The  Supreme  Court  of  Ohio  has  possibly  gone  one  step  further 
and  settled  in  that  state  that  the  indorsement  of  such  paper  be- 
fore delivering  to  the  payee  is  prima  facie  evidence  of  a  guaranty, 
(Greenaugh  v,  Smead,  et  al.,  3  Ohio  St.  415 ;  Seymour  &  Co,  v.  H, 
Leyman,  et  al,,  10  Ohio  St.  283.) 

Giving  to  appellant  the  full  benefit  of  the  position  assumed  that  the 
doctrine  cited  applies  as  well  to  bills  of  exchange  as  to  negotiable 
promissory  notes  (a  question  upon  which  it  is  not  necessary  that 
we  should  express  an  opinion),  we  will  now  cortsider  whether  or 
not  he  has  sued  the  appellees  as  guarantors. 

A  guaranty  imports  ex  vi  termini  a  collateral  undertaking.  It 
is  an  accessory  agreement  distinct  from  the  principal  contract,  the 
performance  of  which  it  assures.  It  is  not  a  constituent  part  of, 
though  it  may  be  considered  a  branch  of  such  contract,  and  to  en- 
force its  performance  it  is  usually  necessary  to  sue  the  guarantor  in 
a  separate  action  from  that  prosecuted  against  the  party  for  whose 
default  he  agrees  to  answer.  Marshall  v.  Peck,  etc.,  1  Dana  609; 
Yeates  v.  Walker,  1  Duvall  84. 

It  is  essential  that  the  guaranty,  or  the  promise  to  assure  the 
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rfonnance  of  the  original  undertaking,  shall  be  made  the  founda- 
m  of  the  action,  and  the  recovery  must  be  based  upon  this  promise. 
ppellant  in  his  original  petition  alleged  as  follows:     "In  order 

secure  the  payment  of  said  bill  defendants  Turner,  Apperson, 
oSman  and  Anderson  endorsed  their  names  on  the  back  of  said 
U,  and  thereby  guaranteed  its  payment  to  plaintiff  at  its  maturity." 
f  his  first  amendment  he  states  that  each  of  said  endorsers  signed 
s  name  on  the  back  of  the  bill  for  the  purpose  of  severally  and 
parately  securing  and  guaranteeing  the  payment  thereof  to  him, 
id  that  they  did  thereby  secure  and  guarantee  its  payment,  etc. 
f  his  second  amendment  he  charges  that  appellees  endorsed  the 
lis  for  the  purpose  of  jointly  and  severally  securing  and  guaran- 
sing  their  payment,  and  that  they  did  thereby  jointly  and  severally 
cure  and  guarantee,  etc.  It  will  he  observed  that  the  original  and 
aended  petitions  charge  substantially  the  same   facts,  and   ibat 

each  of  them  the  pleader  reaches  the  same  conclusion.  The 
ily  substantive  fact  charged  is  that  appellees  signed  their  names 
ross  the  back  of  the  bills.  The  purpose  for  which  the  signing 
IS  done  is  a  conclusion  to  be  drawn  either  from  an  express  agree- 
;nt  existing  between  the  parties  at  the  time  .or  to  be  implied  from 
e  time,  place  and  circumstances  under  which  it  was  done.  No 
press  agreement  is  averred,  and  neither  the  time,  place  nor  cir- 
mstances  attending  the  signing  are  set  out. 

The  conclusions  of  law  as  to  the  purpose  for  which  the  bills  were 
dorsed  and  the  legal  obligation  incurred  by  appellees  by  reason 

the  endorsement,  are  of  no  avail,  as  such  purpose  and  obligation 
nnot  be  implied  from  the  rest  of  the  complaint. 
It  is  perfectly  clear  that  the  theory  of  appellant  was  that  appellees 
•re  in  some  way  bound  to  him  as  parties  to  the  bills,  and  hence 

makes  the  bills  the  foundation  of  his  action,  and  describes  his 
bts  "as  the  same  in  the  two  bills  mentioned." 
If  they  are  parties  to  the  bills,  then  they  must  be  treated  as  ordi- 
ry  endorsers,  and  the  payee  has  no  right  of  action  against  them. 

upon  the  other  hand,  they  are  guarantors,  the  contract  of  guar- 
ty  should  have  been  declared  on.    As  the  pleadings  stand,  no  issue 

&ict  is  made  up  at  all.  Appellees  content  themselves  with  deny- 
;  the  purpose  reputed  to  them,  and  the  legal  conclusion  as  to  their 
bility  to  Jones  as  guarantors.  They  admit  the  signing  of  their 
mes  as  charged,  and  claim  that  they  bound  themselves  as  ordi- 


502  Kentucky  Opinions. 


Opinion  of  the  Court. 


nary  endorsers  of  commercial  paper  and  in- no  other  way,  in  ad- 
dition to  which  they  set  up  certain  matters  of  avoidance  in  case  a 
contract  of  guaranty  should  be  implied. 

It  results,  therefore,  as  appellant  did  not  sue  upon  the  contract 
of  guaranty  (if  one  was  made)  he  cannot  complain  of  the  refusal 
of  the  circuit  court,  after  the  cause  was  ready  for  trial,  to  permit 
him  to  write  out  such  a  contract  over  the  signatures  of  appellees. 

As  the  pleadings  did  not  authorize  a  judgment  against  appellees 
as  guarantors,  it  is  not  necessary  that  the  remaining  questions  raised 
in  the  argument  of  the  cause  should  be  noticed. 

Judgment  affirmed. 

Eginton,  Fisks,  for  appellant. 
Pryor,  Chambers,  for  appellees. 


James  Malone,  etc.,  v.  C.  H.  Barrell,  etc. 

Descent  and  Distribution — Heirs  Privies  to  Contract  of  Decedent. 

Heirs  occupy  the  relation  of  priyles  to  the  contract  of  their  father, 
and  can  not  hold  on  to  the  estate  received  from  him  and  repudiate 
his  warranty  by  claiming  through  their  mother. 

APPBAiL  FROM  BUIXITT  CIRCUIT  COURT. 

February  23,  1873. 

Opinion  by  Judge  Lindsay: 

Section  18,  chap.  80,  R.  S.,  which  is  a  substantial  re-enactment  of 
the  act  of  1798,  provides  that  if  the  deed  of  a  "grantor  warrants  the 
estate  purporting  to  be  conveyed  against  himself  and  his  heirs,  and 
any  estate,  real  or  personal,  shall  descend  to  the  claimant,  or  come 
to  him  by  devise  or  distribution  on  the  side  of  the  grantor,  then  he 
shall  be  barred  for  the  value  of  the  estate  that  shall  so  descend 
or  come  to  him  by  descent,  devise  or  distribution."  (Ky.  Stats., 
Sec.  2352.) 

In  the  deeds  conveying  the  lands  in  controversy  the  ancestor  of 
appellants  covenanted  that  he  and  his  heirs  would  warrant  and 
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defend  the  title  conveyed  against  the  claims  of  every  person  claim- 
ing under  him  or  them,  and,  further,  that  in  case  it  should  be  lost 
by  a  superior  title,  then  that  he  and  his  heirs  would  refund  the  pur- 
chase price  without  interest. 

The  appellants  received  a  large  estate  from  their  ancestor.  They 
held  it  subject  to  the  payment  of  any  claims  arising  by  reason  of 
a  breach  of  this  warranty.  They  occupy  the  relation  of  privies  to  the 
contract  of  their  father,  and  cannot  hold  onto  the  estate  received 
from  him  and  repudiate  his  warranty  by  claiming  under  and  through 
their  mother. 

The  covenantor  could  not  claim  against  his  warranty,  and  neither 
can  his  heirs.  The  grantor  warranted  the  estate  conveyed  against 
himself  and  those  claiming  under  him.  These  appellants  claimed 
under  him  to  the  extent  of  the  estate  of  which  he  died  seized.  They 
are  embraced  by  the  terms  of  the  statute,  and  by  the  condition  of  the 
warranty. 

The  contract  to  refund  the  purchase  money  with  interest  was 
confined  to  the  contingency  of  a  recovery  by  a  stranger  to  the 
grantor  and  cannot  be  taken  advantage  of  by  his  heirs. 

Judgment  affirmed. 

A.  H,  Field,  for  appellcavts. 
R,  H.  Field,  for  appellees. 


R.  W.  Potts  v.  Carlisle  and  Jackson  Turnpike  Road  Company. 

Constitutional   Law — ^Talcing  Property  Without  Compensation. 

Where  money  was  coUected  by  a  sheriff  under  a  void  subscription 
of  stock  of  a  turnpike  company  by  a  county,  court,  the  Legislature 
can  not.  by  legalizing  the  subscription,  authorize  the  payment  of  the 
money  thus  collected  and  held  by  the  sheiUfiT  to  the  discharge  of  such 
subscription,  since  such  action  would  be  violative  of  the  Bill  of  Rights 
'  providing,  "that  no  man's  property  shall  be  taken  or  applied  to  a 
public  use  without  the  consent  of  his  heirs  and  without  just  com- 
pensation." 

APPEAL  FROM  NICHOLAS  CIRCUIT  COURT. 

February  24,  1873. 
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Opinion  by  Judge  Pryor  : 

The  act  of  March,  1867,  gives  the  right  of  appeal  to  the  circuit 
court  from  the  county  court  in  cases  of  an  "allowance,  or  appropria- 
tion, to  any  individual,  county  or  corporation,  or  a  refusal  to  make 
any  allowance  or  appropriation  by  the  county  court  of  this  state 
where  the  amount  is  fifty  dollars  or  more,"  and  if  this  was  an  appeal 
from  an  order  making  an  appropriation,  or  refusing  to  make  one,  the 
circuit  court  must  first  entertain  the  jurisdiction,  but  the  appeal 
is  prosecuted  irom  a  judgment  in  personam  against  Potts,  the  appel- 
lant, for  the  sum  of  three  thousand  dollars,  and  we  think  this  is  the 
only  tribunal  having  jurisdiction.  Potts  is  not  complaining  of  the 
appropriation  made  by  the  county  court  but  of  the  judgment  ren- 
dered against  him  for  the  amount  of  it. 

If  the  turnpike  company,  by  reason  of  this  allowance,  is  made  a 
county  creditor,  the  remedy  is  by  an  action  on  the  sheriff's  bond 
if  he  has  the  money  and  fails  to  pay  it  over,  or  has  failed  to  col- 
lect it,  as  provided  by  law,  or  the  county  creditors  may  proceed  by 
motion  in  the  county  court  against  the  sheriff  by  giving  ten  days' 
notice  as  provided  by  Sec.  6  of  Art.  21,  Revised  Statutes,  title  County 
Levy.  This  notice  must  specify  the  grounds  of  the  motion,  and  no 
judgment  by  default  can  be  rendered,  but  the  grounds  of  the  mo- 
tion must  be  sustained  by  proof.  The  notice  must  state  that  the 
sheriff  has  in  his  hands  the  funds  to  pay  the  creditor,  or  in  other 
words  must  contain  the  requisites  of  a  petition.  (Todd  v.  Ccdns,  18 
B.  Monroe  621.)  In  this  case  the  county  court  subscribed  the  sum 
of  three  thousand  dollars  to  aid  in  building  the  road  of  this  com- 
pany by  virtue  of  an  act  passed  in  1871,  "and  authorizing  the  court 
to  appropriate  and  pay  the  same  out  of  the  funds  in  the  hands  of 
the  late  sheriff  of  the  county,  R.  H.  Potts,  which  was  collected  by 
him  under  a  levy  made  by  him  for  the  benefit  of  said  road  com- 
pany." 

This  enactment  was  obtained  for  the  purpose  of  legalizing  a  sub- 
scription previously  made  by  the  county  court  to  this  road,  and  which 
this  court  upon  an  appeal  heretofore  prosecuted  had  pronounced  in- 
valid.   In  that  opinion  it  was  held : 

"That  the  money  collected  from  the  taxpayers  under  the  void 
subscription  still  belongs  to  them.  They  have  the  right  to  compel 
the  sheriff  to  refund  it.  The  county  court  has  no  claim  upon  it,  and 
no  right  to  control  it." 
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Whilst  the  Legislature  might  legalize  the  subscription  by  the 
county  court,  still  we  are  at  a  loss  to  know  where  the  power  is  de- 
rived either,  by  the  county  court  or  the  Legislature  to  appropriate 
this  money  in  the  hands  of  the  sheriff  belonging  to  these  taxpayers 
without  their  consent  to  the  payment  of  this  subscription.  It  had 
been  adjudged  to  them,  and  the  county  court  or  the  Legislature  had 
no  more  right  to  apply  this  fund  to  the  discharge  of  this  appro- 
priation than  the  money  of  any  other  taxpayer  in  the  county.  The 
moral  obligation  upon  the  citizen  to  pay  was  no  foundation  for 
such  legislative  action.  The  citizens  of  the  county  might  have  been 
taxed  to  aid  in  making  these  roads  and  the  taxes  levied  and  col- 
lected by  proper  legislative  enactment,  but  to  enact  a  law  saying 
that  the  sheriff  shall  take  the  money  or  property  in  his  hands  or  pos- 
session belonging  to  the  citizen  without  his  consent,  or  making  com- 
pensation therefor,  is  clearly  in  violation  of  that  provision  in  the 
Bill  of  Rights  declaring: 

"That  no  man's  property  shall  be  taken  or  applied  to  public 
use  without  the  consent  of  his  representatives  and  without  just 
compensation." 

Nor  is  it  to  be  presumed  that  the  Legislature  in  passing  the  law 
entertained  any  other  belief  than  that  funds  out  of  which  the  appro- 
priation was  to  be  paid  belonged  to  the  county,  and  the  power 
exercised  by  the  county  court  is  not  delegated  to  that  tribunal  by  the 
act  in  question.  The  sheriff  was  directed  to  pay  this  money  to 
the  company  without  any  notice  to  him,  or  the  parties  to  whom 
it  belonged,  and  upon  his  failure  to  do  so  is  made  personally  liable 
for  the  whole  amount.  Neither  the  sheriff  nor  the  county  has  any 
right  or  claim  to  it  and  the  entire  proceeding  is  erroneous.  The 
county  court  had  no  jurisdiction  to  render  such  a  judgment,  and  if  it 
had  the  attempted  appropriation  of  the  property  of  the  citizen  is  un- 
constitutional. 

The  judgment  must  therefore  be  reversed  and  cause  remanded 
with  directions  to  set  aside  the  judgment  and  dismiss  the  proceed- 
ings. 

Ross  &  Kennedy,  Phister,  for  appellant 

T.  F,  Hargis,  for  appellee. 
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W.  R.  Thompson  &  Halbert  v,  Jesse  Sheets. 

Principal  and  Surety— Subrogation  of  Sureties. 

The  sureties  on  a  sale  bond  of  a  purchaser  of  land  do  not,  on  pay- 
ment of  it,  become  subrogated  to  the  rights  of  the  vendor  bo  as  to 
displace  any  pre-existing  specific  interest  in  the  mortgaged  property 
derived  of  the  debtor  prior  to  their  undertaking  to  pay  the  debt  of 
the  purchaser  to  the  vendor. 

Principal  and  Surety — Priority  of  Rights  as  Between  Sureties  and  Otiier 
Creditors. 

Where  sureties  on  a  sale  bond  of  a  purchaser  of  land  take  a  mort- 
gage on  property  of  the  debtor,  including  two  horses,  and  where  the 
commissioner  appointed  to  sell  the  property  went  to  execute  the  Judg- 
ment, the  two  horses  were  produced  and  their  sale  was  postponed  at 
the  request  of  the  sureties,  and  the  commissioner  was  thereby  pre- 
vented from  taking  poseession  of  the  horses,  and  before  the  next  sale 
day,  the  debtor  had  departed,  taking  the  horses  with  him,  which 
could  have  been  sold  for  enough  or  about  enough  to  indemnify  the 
sureties,  the  sureties  are  not  entitled,  over  other  creditors  of  the 
debtor  who  had  acquired  a  specific  interest  in  the  property  prior 
to  the  date  of  the  undertaking  of  the  sureties  to  pay  the  debt,  to  take 
precedence  over  other  creditors. 

APPEAL  FROM  liBWIS  CIRCUIT  COURT. 
February  24,  1873. 

Opinion  by  Judge  Peters  : 

Hackworth  surrendered  the  land  to  be  sold  under  the  execution, 
which  he  might  do  although  he  had  not  the  legal  title,  subject,  how- 
ever, to  the  lien  of  Osborne,  his  vendor,  and  when  Sheets  purchased 
he  took  the  land  subject  to  that  lien.  But  does  it  follow  that  Thomp- 
son and  Halbert,  the  sureties  of  Hackworth  in  the  sale  bonds  to 
Osborne  for  the  unpaid  purchase  price,  by  discharging  the  debt,  can 
be  substituted  to  the  lien  of  Osborne,  the  vendor,  to  defeat  the 
claim  of  Sheets,  which  is  prior  in  date  to  their  undertaking  to  pay 
Osborne's  demand? 

In  Patterson  v.  Pope,  5  Dana  241,  this  court  said :  "We  have  seen 
no  case  in  which  it  has  been  decided,  either  in  terms  or  in  effect, 
that  a  surety,  becoming  so  by  entering  into  an  obligation  taken  in 
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the  prosecution  of  the  ordinary  coercive  remedies  against  the  person 
of  the  debtor,  can,  by  paying  the  debt,  acquire  such  an  interest  in 
the  mortgage  or  other  lien  of  the  creditor  as  will  enable  him  to 
displace  any  pre-existing,  specific  interest  in  the  mortgaged  property, 
derived  from  the  debtor  after  the  date  of  the  mortgage."  The  sure- 
ties would  be  substituted  to  the  rights  of  the  vendor  so  far  as  to 
have  a  preference  over  general  creditors.  But  it  is  different  as  to 
a  pre-existing  specific  interest  in  the  property  acquired  for  a  valuable 
consideration,  because  it  ceased  to  be  the  property  of  the  debtor 
before  the  surety  became  bound. 

But  there  is  an  additional  reason  for  sustaining  the  judgment 
of  the  court  below.  The  sureties  in  the  sale  bonds  took  a  mortgage 
on  the  property  of  the  debtor,  including  two  horses  and  other  per- 
sonal property,  and  when  the  commissioner,  appointed  under  a 
judgment  foreclosing  the  mortgage  to  sell  the  property,  went  to 
execute  the  judgment  the  two  horses  were  produced,  and  their  sale 
was  postponed  at  the  request  of  appellants,  and  by  the  interposition 
of  one  of  them  the  commissioner  was  prevented  from  taking  them 
into  possession,  and  before  the  next  sale  day  the  debtor  had  departed, 
taking  the  horses  with  him,  when  from  the  evidence  as  to  the  value 
of  the  horses,  if  appellants  had  not  postponed  the  sale  they  would 
have  sold  for  enough,  or  very  nearly  enough,  to  have  indemnified 
them. 

In  either  aspect  of  the  case  it  seems  to  us  that  the  judgment  is 
right  and  must  be  affirmed. 

Throop,  for  appellants. 

Phister,  for  appellee. 


Jno.  C.  Whitlock  v.  G.  A.  Champlin,  etc. 

Taxation — Payment  to  Sinking  Fund  Commissioners — Order  of  Court. 

Until  the  order  of  the  court,  as  provided  by  §  8  of  the  act  of  1868, 
ordering  the  sherifC  to  pay  over  to  the  sinking  fund  commissioners 
the  amount  directed  to  be  added  to  the  principal  of  the  sinking  fund, 
such  commissioners  have  no  right  to  proceed  against  the  sheriff  to 
compel  him  to  pay  over  any  portion  of  the  tax,  or  to  receive  and 
receipt  for  It  in  their  corporate  or  official  capacity. 
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Taxation — Money  Set  Apart  for  Sinking  Fund, 

Until  the  (tax  lis  collected  and  a  portion  of  it  dedicated  and  set  apart 
to  the  sinking  fund  by  order  of  the  county  court,  the  sheriff  holds 
it  as  custodian  of  that  court  and  is  liable  to  suit  by  such,  court  for 
any  breach  of  his  official  duty. 

Taxation — Sinking  Fund — Supervision  of  Taxes  Collected   For. 

Under  §  8,  Acts  1868,  relating  to  collection  of  taxes  and  sinkliig 
fund,  the  county  court  should  have  supervision  of  the  collection  and 
management  of  tlie  taxes  collected  until  a  portion  of  it  is  set  i^Hurt  and 
dedicated  to  the  sinking  fund  by  approprtate  orders,  and  that  the 
sinking  fund  commissioners  have  the  right  to  demand  and  receive  it 

Co untlee— Order  of  County  Court — Collection  by  Jury  Commlaalonert. 

An  order  of  the  county  court  which  goes  no  further  than  to  order 
the  jury  commissioners  to  collect  the  money  loaned  out,  and  to  apply 
the  same  and  other  money  In  their  hands  and  raised  for  that  purpose 
to  the  payment  of  court  house  bonds,  so  far  as  it  applies  to  money 
raised,  or  to  be  raised,  and  not  within  the  commissioners'  hands, 
means  that  they  were  to  so  use  it  when  received. 

APPEAL  FROM   CHRISTIAN   CERCUIT   COURT. 

February  24,  1873. 

Opinion  by  Judge  Lindsay: 

The  second  section  of  the  act  of  February  13,  1867,  authorizing 
the  Christian  County  Court  to  issue  bonds  for  the  purpose  of  build- 
ing a  court  house,  and  to  establish  a  sinking  fund  to  liquidate  said 
bonds,  makes  it  the  duty  of  said  court  "annually  to  levy  an  addi- 
tional tax  on  the  property  subject  to  pay  state  revenue,  which  when 
added  to  the  poll  tax  should  be  sufficient  to  defray  the  necessary 
county  expenses,  and  the  expenses  before  named  (i.  e.,  the  interest 
on  the  bonds  issued  and  the  expenses  incidental  thereto  and  the  ex- 
pense incident  to  conducting  the  sinking  fund).  The  eighth  section 
makes  it  the  duty  of  the  county  court  annually  to  order  the  sheriff 
or  county  collector  to  pay  over  to  the  sinking  fund  commissioners 
the  amount  directed  to  be  added  to  the  principal  of  the  sinking  fund, 
and  should  he  fail  to  do  so  the  commissioners  are  authorized  to 
proceed  against  him  by  motion.  The  tenth  section  invests  the  county 
court  with  the  right  of  action  against  the  sheriff  or  collector  for 
failing  or  neglecting  to  collect  the  poll  tax  and  ad  valorem  taxes 
levied  for  the  benefit  of  the  sinking  fund. 
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The  two  thousand  three  hundred  dollars  ($2,300)  in  litigation  in 
this  suit  is  a  part  of  the  tax  levied  in  1868,  and  collected  by  the 
sheriff  in  1869. 

According  to  the  terms  of  the  second  section  of  the  act,  the  levy 
of  1868  was  for  the  purpose  of  defraying  the  necessary  county 
expenses,  and  the  interest  on  the  court  house  bonds  and  the  ex- 
penses incident  to  the  sinking  fund,  etc.  The  tax,  when  collected, 
was  a  general  county  fund.  No  specific  part  of  it  belonged  to  the 
sinking  fund  nor  did  the  sinking  fund  commissioners  have  any 
power  to  determine  what  portion  they  would  receive,  hold  and 
manage  in  the  discharge  of  their  duties  as  custodians  of  that  fund. 

Their  rights  and  duties  touching  the  tax  collected  under  the  levy 
of  1868  could  only  be  called  into  existence  by  the  county  court,  in 
obedience  to  the  provisions  of  the  eighth  section,  "ordering  the 
sheriff  ♦  *  ♦  to  pay  over"  to  them  "the  amount  directed  to  be 
added  to  the  principal  of  the  sinking  fund."  Until  such  order  was 
made  they  had  no  right  either  to  proceed  against  him  to  compel 
him  to  pay  to  them  any  portion  of  said  tax  or  to  receive  and  re- 
ceipt for  it,  in  their  corporate  or  official  capacity. 

Until  the  tax  should  be  collected  and  a  portion  of  it  dedicated  and 
set  apart  to  the  sinking  fund  by  the  order  of  the  county  court,  the 
sheriff  held  it  all  as  the  custodian  of  that  court,  and  was  liable  to  suit 
at  the  hands  of  that  body  for  any  breach  of  official  duty  by  the  ex- 
press provisions  of  the  tenth  section  of  the  act.  It  is  manifest  that 
the  Legislature  did  not  intend  that  the  officer  collecting  the  county 
taxes  for  Christian  County  should  be  responsible  to  the  different 
agencies  of  the  people  at  the  same  time.  It  seems  to  us  that  the 
intention  is  clear  that  the  county  court  should  supervise  the  col- 
lection and  management  of  the  entire  amount  collected,  until  a 
portion  of  it  should  be  set  apart  and  dedicated  to  the  sinking  fund 
by  appropriate  and  proper  orders,  and  that  then  the  right  of  the 
commiwMoners  of  such  fund  to  demand  and  receive  it  should  ac- 
crue. 

A  careful  inspection  of  the  pleadings,  exhibits  and  proof  presented 
by  this  record  demonstrates  that  this  action  is  not  prosecuted,  nor  a 
recovery  sought,  upon  the  idea  that  the  two  thousand  three  hundred 
dollars  ($2,300)  paid  over  to  Buckner  upon  the  order  and  receipt 
of  himself  and  Brasher  in  and  prior  to  October,  1869,  had  before 
that  payinent  been  set  apart  to  the  sinking  fund. 

It  is  true  that  the  order  of  June  12,  1868,  levying  the  ad  valorem 
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tax,  recites  that  it  was  for  the  purpose  of  pa3riiig  three  thousand 
dollars  of  the  principal  and  interest  of  the  bonds  of  the  county  issued 
for  the  purpose  of  building  the  court  house  and  jail,  but  there  is 
nothing  in  the  order  except  this  recital,  from  which  it  can  be  gath- 
ered that  this  tax  was  to  be  paid  over  to  the  sinking  fund  commis- 
sioners, and  it  is  perfectly  dear  that  they  could  not  have  demanded 
or  sued  for  the  tax  or  any  part  of  it  when  collected  under  authority 
conferred  upon  them  by  said  order.  The  county  court  order  of  Octo- 
ber 8,  1868,  goes  no  farther  than  to  order  the  commissioners  to  col- 
lect the  money  loaned  out  and  to  apiJy  the  same  and  all  other  money 
in  their  hands,  and  raised  for  tlvat  purpose,  in  pajrment  of  bonds,  etc. 

Of  course,  this  order,  so  far  as  it  applies  to  money  raised  or  to  be 
raised,  and  not  then  in  the  commissioners'  hands,  could  only  mean 
that  they  were  to  so  use  it  when  they  received  or  were  entitled  to 
receive  it 

Inasmuch  as  the  county  court  had  made  no  order  directing  what 
specific  portion  of  the  tax  collected  under  the  levy  of  1868  should 
be  added  to  the  principal  of  the  sinking  fund,  and  as  said  tax  in 
October,  1869,  remained  subject  to  the  exclusive  control  of  the 
county  court,  Buckner  and  Brasher  had  no  right  to  receive  and  re- 
ceipt for  any  part  thereof  in  that  capacity  of  sinking  fund  commis- 
sioners. 

The  payments  to  them  or  either  of  them  were  individual  trans- 
actions between  them  and  the  sheriff,  for  which  the  body  corporate, 
designated  the  "sinking  fund  commissioners,"  or  the  sureties  on  the 
official  bond  executed  by  that  body,  cannot  be  held  responsible.  If 
there  is  any  cause  of  action  against  Buckner  and  Brasher  it  is  be- 
cause, by  the  execution  of  the  receipt  and  order,  and  by  professing 
to  act  in  their  capacity  as  sinking  fund  ccxnmissioners,  a  promise 
to  pay  the  amounts  received,  to  the  sinking  fund  commission,  when 
it  should  be  authorized  to  receive  the  same,  may  be  implied.  Upon 
this  question,  however,  we  express  no  opinion,  inasmuch  as  it  is  not 
presented  for  adjudication. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the  cause 
remanded.  Appellees  should  be  allowed  to  amend  their  pleadings 
in  case  they  desire  to  do  so.  Further  proceedings  not  inconsistent 
with  this  opinion  may  be  had. 

McPherson,  Champlin,  for  appellant. 

Hunter,  Wood,  for  appellees. 
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John  Tucker,  etc.,  v.  R.  B.  Hayden,  etc. 

Appeal — Reversal — Judicial  Sale— Holder  of  Purchase-Money  Note. 

Where  a  holder  of  a  purchase-money  note  was  made  a  party  de- 
fendant to  a  suit,  but  was  not  served  with  process,  and  the  ]ud8^ 
ment  of  sale  of  the  land  made  no  proylslon  for  protecting  her  rights, 
the  irregularity  and  omission  amounted  to  reyersible  error. 

APPEAL,  FROM  NELSON  CIRCUIT  COURT. 

February  24,  1873. 

Opinion  by  Judge  Hardin  : 

The  petition  discloses  the  fact  that  Mrs.  Catherine  Brooks  was 
at  the  institution  of  the  suit  the  owner  and  holder  of  one  of  the 
notes  of  Tucker  and  Elmbree  for  the  price  of  the  land ;  but,  although 
she  was  properly  made  a  defendant,  the  judgment  of  sale  was  ren- 
dered without  service  of  process  on  her,  and  the  court  made  no 
provision  in  the  judgment  for  protecting  her  rights. 

This  error  was  necessarily  prejudicial  to  the  appellants,  as  it  sub- 
jected the  land  to  sale  without  power  in  the  court  to  cause  a  proper 
conveyance  of  title  to  be  made.  The  judgment  must  therefore  be 
reversed  and  the  sale  vacated.  On  the  return  of  the  cause  the  ques- 
tions as  to  the  title  and  quality  of  the  land  and  the  acceptance  of 
the  deed  of  James  and  wife  will  be  adjudicated. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

W,  Johnson,  for  appellants, 

Muir  &  WicklifFe,  for  appellees. 


J.  W.  Hawkins  v.  Jones  Dean. 

Execution— Proceeding  by  Claimant  of  Property. 

A  proceeding  by  a  claimant  of  property  In  the  hands  of  a  con- 
stable to  prevent  the  sale  of  the  property  should  be  by  notice  and 
motion  on  the  bond  as  provided  by  §  716,  Civ.  Code. 
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Juttioes  of  the  Peace— Judgment. 

Under  |  719,  Oiv.  Code,  proTldins:  tbat  the  bond  of  the  claiinant 
should  be  returned  to  the  justices  of  the  peace  if  the  execution  issued 
from  such  a  court,  the  justices  can  only  give  judgment  for  the  amount 
of  each  execution  and  10  per  cent  interest  thereon,  and  It  is  the 
amount  of  the  execution  that  gives  them  jurisdiction  and  not  the 
value  of  the  property. 

APPEAL  FROM  MMICBR  CIRCUIT  <X)URT. 

February  25,  1873. 

Opinion  by  Judge  P^yor  : 

If  the  bond  declared  on  is  to  be  regarded  as  a  common  law  obliga- 
tion the  demurrer  thereto  was  properly  sustained.  It  is  nowhere 
alleged  that  the  execution  of  the  plaintiffs  is  unsatisfied,  or  that 
he  has  sustained  any  damage  by  reason  of  this  alleged  claim  of  the 
appellee. 

The  proceeding  by  which  the  claimant  of  the  property  prevented 
the  sale  by  the  constable  was  derived  altc^ether  from  statutory  en- 
actment and  the  bond  executed  in  accordance  therewith.  The  mode 
of  ascertaining  his  right  to  it,  as  well  as  the  remedy  allowed  the 
plaintiff,  is  clearly  defined.  This  special  proceeding  should  have 
been  adopted  and  is  the  only  mode  of  determining  the  right  of  prop- 
erty in  such  cases.  The  proceeding  should  have  been  by  notice 
and  motion  on  the  bond  as  provided  by  Sec.  716,  Civil  Code.  Nor 
do  we  think  the  circuit  court  had  jurisdiction.  Sec.  719  provides 
that  the  bond  of  the  claimant  shall  be  returned  to  a  justice  of  the 
peace  if  the  executions  issued  from  such  a  court.  It  is  true  that 
the  bond  recites  that  the  amount  of  the  two  executions  is  sixty- 
three  dollars,  but  this  does  not  deny  the  justice  of  jurisdiction  as 
the  only  question  to  be  tried  by  him  is  whether  or  not  the  property 
levied  on  is  subject  to  the  execution. 

If  found  subject  and  the  value  of  the  property  to  be  one  hundred 
dollars,  still  the  justice  can  only  give  judgment  for  the  amount  of 
each  execution  and  ten  per  cent  interest  thereon.  It  is  the  amount 
of  the  execution  that  gives  the  jurisdiction  and  not  the  value  of  the 
property.  If  a  constable  levies  on  a  house  of  the  value  of  five  hun- 
dred dollars  with  an  execution  for  twenty,  all  the  justice  can  do 
when  the  claimant  of  the  house  is  unsuccessful  is  to  render  judg- 
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mcot  for  the  amoqol  of  the  d^t  wd  t^n  p^r  cefit  thereoQ,  md  \f 
the  valua  of  tbt  pr<^>erty  is  1^9  tbaa  the  execvti(Hi*  the  ten  per  cent 
is  only  to  be  paid  upoo  the  value.    (Sec.  7X9,  Civil  Code.) 
Judgment  offhrmed. 

C.  A.  Hardin,  for  apfelkmis. 

B.  J.  Polk,  for  Qppellee, 


Thos.  C.  Woods'  Adm%  etc.,  r.  Josefh  Mitchell. 

Atterney  iin^  Qllent^Negligenef  of  AttQrney-»<-U«|>llity  t9  Clieiit 

Attorney*  who  took  a  pote  for  coUeotloi^,  brought  8u(t  op  the  pote 
and  obtained  Judgment  tliereon,  had  execution  Issued,  and  the  amount 
of  the  Judgment  collected  by  the  deputy  sheriff,  were  held  liable  to 
Judgment  plaintiffs,  where  the  attorneys  failed  and  neglected  to 
collect  the  money  from  the  sheriff  or  his  deputy,  and  it  was  lost  to 
the  Judgment  creditors. 

APPEAL  FROM  MARION  CIRCUIT  COURT. 

February  25,  1873. 

Opinion  by  Judge  Peters  : 

• 
In  1859  appellee  sent  a  note  which  he  held  by  assignment  on  £. 

G.  Martin  and  others  for  upwards  of  $200  to  the  l^te  law  firm  of 
Shuck  &  Woods,  residing  and  practicing  their  profession  in  Leba- 
non. 

They  retained  a  fee  of  $5  out  of  a  debt  they  collected  for  appellee 
on  a  Mr.  Abell  for  their  service.  On  the  note  thus  sent  to  them  tfiey 
brought  suit  in  the  Marion  Circuit  Court,  recovered  judgment 
against  the  obligors,  had  execution  thereon,  and  after  the  debt  had 
been  replevied  it  seems  to  have  be«i  collected  by  Gartin,  a  deputy 
of  Goodwin,  sheriff  of  Marion  County,  execution  having  been  issued 
on  the  replevin  bond ;  but  the  sheriff  and  his  deputy  failed  to  pay 
the  amount  to  the  attorneys,  or  either  of  them,  and  the  transaction 
seems  to  have  faded  from  their  memory,  and  no  correspondence  took 
place  between  them  and  their  client  until  about  the  20th  of  February, « 
1863,  when  in  a  reply  to  a  letter  tlic  attorneys  informed  him  that 
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the  deputy  into  whose  hands  the  executioD  was  placed^tTk^  then 
dead,  the  principal  broke,  and  if  the  money  had  been  paid  on  the 
execution  to  the  sheriff,  or  his  deputy,  it  would  be  necessary  to 
sue  the  sureties  of  the  sheriff  for  the  dd>t,  as  he  was  insolvent 

The  correspondence  between  the  parties  seems  to  have  been  sus- 
pended until  1864,  and  on  the  7th  of  No¥end>er  of  that  year  Shuck 
and  Woods  wrote  appellee,  acknowledging  that  they  had  lost  sight 
of  the  dd>t,  apologizing  for  their  seeming  n^lect,  and  towards  the 
close  of  that  letter  they  say :  ''We  will  not  rest  under  any  sort  of 
unpleasant  reflections,  and  you  certainly  shall  have  your  money  if 
we  have  to  pay  it  ourselves. 

"The  difficulty  in  now  pursuing  the  sheriff  and  his  sureties  is  that 
we  can  not  tell  anything  about  the  number  of  the  H.  fa.,  its  date, 
amount,  what  sheriff's  bond  to  sue  on,  who  were  the  sureties,  etc, 
etc.;  indeed,  every  essential  fact  to  be  known  is  in  the  dark.  So 
that  if  you  do  not  feel  perfectly  right  with  less  we  must  pay  you 
the  debt." 

In  1870  this  action  was  brought  against  Shuck,  the  surviving 
partner,  and  the  personal  representative  of  Woods,  he  having  died, 
to  coerce  the  payment  of  the  claim  from  them. 

The  petition  charges  them  with  neglect  and  inattention  to  the 
collection  of  appellee's  debt,  and  in  consideration  of  such  negli- 
gence they  promised  and  undertook  in  writing  to  pay  the  debt,  and 
filed  the  letter  from  which  the  extract  herein  is  made.  • 

The  very  elaborate  answer  puts  in  issue  only  the  fact  whether  or 
not  that  said  law  firm  agreed  and  undertook  to  collect  the  debt  of 
appellee,  and  by  way  of  avoidance  they  allege  an  effort  on  their 
part  to  cwnpel  the  sureties  of  the  sheriff  to  pay  the  debt,  but  were 
prevented  by  the  burning  of  the  Marion  Circuit  Court  clerk's  office, 
books,  papers,  etc. 

On  the  trial  by  a  jury  a  verdict  was  rendered  in  favor  of  appellee 
for  $333.50  and  a  judgment  rendered  in  conformity  tiiereto,  from 
which  Shuck,  etc.,  have  appealed. 

We  can  not  concur  with  the  attorneys  of  appellants  that  the  jury 
should  have  been  instructed  that  Shtick  &  Woods  did  not  under- 
take to  collect  the  debt,  and  that  they  disdiarged  their  obligation  by 
bringing  the  suit  and  recovering  tiie  judgment  They  do  not  as- 
sume that  ground  in  their  letters  to  appellee  and  filed  in  this  cause. 

The  instructions  given  at  the  instance  of  appellee  presented  the 


Wesley  B^rry  v.  Lycha  Hopkins,  Adm'r.  515 

Opinion  of  the  Court. 

question  of  law  arising  in  the  case  to  the  jury  fairly,  while  the 
most  of  those  asked  by  appellant  were  abstract,  and  not  applicable, 
and  the  evidence  warranted  the  finding.  Wherefore  the  judgment 
if  afftrmed. 

RoufUree,  Harrison,  for  appellant. 

Russell,  Avereii,  for  appellee. 


Wesley  Berry  v.  Lycha  Hopkins,  Adm'r. 

Executors  and  Admlnlttratore— DIsmiMai  of  Action. 

Under  |  437  of  the  Ciy.  Code,  an  action  to  reyiye  a  Judgment 
against  a  personal  representatlye  of  a  deceased  judgment  debtor  is 
an  action  contemplated  by  sucb  section,  and  where  the  necessary 
affidavit  and  demand  has  not  been  made  before  suit  was  instituted, 
the  petition  may  be  dismissed. 

Executors  and  Administrators— Insufficiency  of  Assets. 

If  the  assets  of  a  decedent's  estate  are  insufficient  to  pay  deced- 
ent's debts,  the  administrator  must  resort  to  hift  equitable  action 
authorized  by  CIt.  Code.  R.  S.,  ch.  40,  §  10. 

APFBAL  FROM  FLEMING  CIItCniT  CX>URT. 

February  25,  1873. 

Opinion  by  Judge  Lindsay: 

An  ordinary  action  under  the  provisions  of  the  437th  section  of 
the  Civil  Code  to  revive  a  judgment  against  a  personal  representa- 
tive of  a  deceased  judgment  debtor  is  such  a  suit  against  a  personal 
representative  as  is  contemplated  by  the  437th  section  of  the  code, 
and  as  the  necessary  affidavit  and  demand  had  not  been  made  be- 
fore this  suit  was  instituted  the  petition  was  properly  dismissed  as 
to  Hopkins,  administrator.  Curr^s  Adnir  v.  Brycmfs  Adnir,  7 
Bush  301. 

Nor  can  appellant  complain  because  it  was  dismissed  as  to  the 
infant,  Mary  J,  Hopkins.  He  had  no  right  to  have  the  judgment 
against  his  ancestor  revived  against  her.  The  lands  descending  to 
her  could  not  be  sold  even  by  a  court  of  equity  until  the  personal 
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assets  of  her  mother's  estate  in  the  hands  of  Ae  administrator  had 
first  been  exhausted. 

The  petition  inferentially  but  unmistakably  shows  that  assets  of 
some  sort  and  to  some  amount  did  come  to  his  hands.  If  they  are 
insufficient  to  pay  appellant's  debt,  he  must  resort  to  his  equitable 
action  as  authorized  by  Sections  465  and  466  of  the  Ciril  Code, 
Section  10,  Chapter  40,  Revised  Statutes.  A  common  law  couit  will 
not  aid  him  in  subjecting  the  lands  of  the  heir  whilst  there  is  per- 
sonal estite  in  the  hands  of  the  administrator  still  being  adminis- 
tered. 

The  judgment  dismissing  appellant's  petition  does  not  constitute 
a  bar  to  future  proceedings,  although  it  does  not  state  in  terms  that 
the  dismissal  was  without  prejudice. 

It  is  apparent  upon  the  face  of  the  order  that  the  cause  was  not 
heard  upon  its  merits. 

Judgment  affirmed. 

J.  W.  Anderson,  for  appellant. 
T.  L.  Given,  for  appellee. 


Joe  Coffey,  etc.,  v.  Stokes  &  Son  and  Others. 

Appeal— Unsigned  Brief. 

A  brief  not  signed  by  a  party  or  his  regular  Ueoised  attoiner, 
can  not  ayail  ansrthlng. 

APPffiAL  FROM  MARION  CmCUIT  ODURT. 
February  26,  1S78. 

Opinion  by  Judge  Lindsay: 

The  judgment  from  which  this  appeal  is  prosecuted  directs  that 
the  claims  of  John  G.  Stokes  &  Son,  John  G.  Baxter,  Murrell  & 
Wells,  and  W.  B.  Belknap  shall  be  paid  in  full  out  of  the  moneys  re- 
ceived by  Jos.  Coffey  and  Mrs.  E.  R.  Coffey,  on  account  of  certain 
policies  of  insurance  taken  out  for  their  benefit  by  the  intestate  a 
short  time  prior  to  his  death. 
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These  claims  amount  in  the  aggregate  to  less  dian  $2,500,  or  about 
one-third  of  the  moneys  received  by  Mrs.  E.  R.  Coffey  from  the  St. 
Louis  Mutual  Insurance  Company.  After  their  payment  there  will 
still  remain  in  her  hands  a  considerable  amount,  which,  according 
to  the  opinion  heretofore  rendered  in  this  cause,  8  Bush  533,  can  be 
applied  to  the  payment  of  her  late  husband's  debts.  Hence  appellants, 
Dorinda  T.  McBeath,  the  Administratrix  of  Monah  McBeath,  de- 
ceased, the  Guardian  of  Antoinette  McBeath,  the  Administrator 
of  E.  K.  McBeath  and  S.  S.  Ehsnbar,  have  no  ground  or  right  to 
complain,  although  they,  or  some  of  them,  may  hold  preferred  claims 
against  the  estate  of  the  intestate.  In  no  event,  however,  can  they 
interfere  with  the  rights  acquired  by  appellees  by  tfie  prosecution 
of  their  suit  against  Joseph  and  Mrs.  Coffey. 

The  f  tmds  in  their  hands  could  not  be  reached  by  the  administra- 
tor. These  creditors  undertook  the  litigation,  incurred  Ae  necessary 
expense,  and  risked  the  result.  These  appellants  can  not  now  be 
allowed  to  deprive  them  of  the  fruits  of  their  success. 

We  do  not  deem  it  necessary  to  express  an  opinion  as  to  the  effect 
of  tJie  amendment  to  the  charter  of  the  Kentucky  Southern  Mutual 
life  Company,  approved  January  15,  1867,  which  has  again  been 
called  to  otir  attention. 

This  court  has  already  decided  that  Mrs.  Coffey  is  entitled  to  the 
nwney  received  by  her  on  the  policy  taken  out  in  that  company,  and 
it  is  certainly  immaterial  to  her  whether  we  make  her  rjight  depend 
upon  this  amendment,  or  upon  the  fact  that  the  creditors  failed  to 
show  that  the  premiums  were  paid  by  her  husband. 

Joseph  Coffey  appeals  from  the  judgment  directing  him  to  pay  a 
small  amount  out  of  the  money  received  by  him  on  the  claims  of 
Stokes  &  Son  and  others.  There  is  an  unsigned  paper  on  file  pur- 
porting to  be  a  brief  in  his  behalf.  He  has  the  right  to  be  heard  in 
this  court  by  himself  or  by  attorney.  If  he  sees  proper  to  appear 
by  brief,  he  must  sign  it  himself,  or  cause  it  to  be  signed  by  some 
regularly  licensed  attorney.  Otherwise  it  will  not  be  doasidered. 
Aside  iroat  this  the  paper  fails  to  c^l  the  attention  of  the  court  to 
tiiose  parts  of  the  record  showing  the  date  upon  which  the  circuit 
court  based  so  much  of  the  judgment  as  relates  to  him. 

The  judgment  in  all  its  details  is  oMrmed. 

Russell  &  Averitt,  for  appellants, 
Rountree,  for  appellees. 
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Darvin  Rogers  v.  Martha  A.  Isaacs. 

Dower— Alienation  of. 

A  married  waman  may  alienate  her  potential  right  of  dower,  but 
can  only  do  so  by  record. 

APPEAL  FROM  LTON  CIHCUIT  COURT. 
February  25, 1873. 

Opinion  by  Judge  Peters  : 

The  law  confers  the  power  on  married  women  to  alienate  their 
potential  right  to  dower  in  the  real  estate  of  their  husbands.  And 
they  may  also  alienate  their  right  to  the  benefit  of  the  homestead 
law,  or  they  may  alienate  both ;  but  in  doing  so  the  forms  of  law 
prescribed  must  be  observed.    They  can  only  do  it  by  the  record. 

From  the  mortgage  filed  in  this  case  Mrs.  Isaacs  only  parted  with 
a  right  to  a  homestead  as  expressed.  That  is  the  extent  of  her  agree- 
ment, and  her  dower  in  the  land  left  by  her  husband  can  only  be 
taken  from  her  by  another  contract  which  courts  certainly  have  no 
power  to  make  for  her. 

Judgment  affirmed. 

Bush  &  Bush,  r.  /.  Watkins,  for  appellant. 
Husbands,  for  appellee. 


Grafton  Med.  Company  v.  J.  R.  Wilson. 

Appeal — Findings  of  Court. 

The  finding  of  the  court  In  an  ordinary  action  submitted  to  the 
court  without  a  Jury  is  entitled  to  the  same  consideration  as  ths 
yerdict  of  a  jury. 

APPEAL  FROM  McCEtACKES  CIRCUXT  OOURT. 

February  26^  1873. 
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Opinion  of  the  Court. 

Opinion  by  Judge  Lindsay: 

This  was  an  ordinary  action  submitted  by  the  parties  to  the  court 
without  the  intervention  of  a  jury.  The  judgment  is  entitled  to  the 
same  consideration  as  the  finding  of  a  jury.  The  testimony  as  to 
the  power  of  the  agent  Hazel  to  bind  the  appellant  by  his  contracts 
for  expenses  for  board,  etc,  is  conflicting,  but  the  judgment  of  the 
court  is  not  palpably  against  the  weight  of  the  evidence.  It  must 
therefore  be  affirmed. 

Qidgley,  for  appellant. 

'   James,  for  appellee. 


David  W.  Phillips  v.  Ben  Doom,  etc. 

Wills— Construction — Estate  Qranted. 

Where  a  will  devised  to  the  testator's  wife  and  son  all  of  his  prop- 
erty, 'Ho  have  and  to  hold  to  themselyes,  subject  to  such  provisions 
and  limitations  as  are  therein  annexed/'  a  farther  proyision  that  the 
devise  to  the  wife  should,  on  her  death,  pass  to  the  son,  and  that 
after  the  death  of  the  wife  the  son  should  pay  certain  of  the  testator's 
grandchfldren  legacies  amounting  to  $5,000,  the  whole  estate  passed 
to  the  son  charged  with  the  support  of  the  wife  and  the  payment  oC 
the  legacies  to  the  grandchildren. 

AFFBAL  FROM  MARION  CIRCUIT  COURT. 

February  27,  1873. 

Opinion  by  Judge  Pryor  : 

David  Phillips  of  the  County  of  Marion  died,  leaving  a  last  will 
and  testament,  and  by  the  first  clause  thereof  devised  to  his  wife, 
'TElizabeth,  and  son,  David  W.  Phillips,  all  of  his  estate  of  every 
kind,  real  and  personal,  to  have  and  to  hold  to  themselves,  subject 
to  such  provisions  and  limitations  as  are  hereafter  annexed."  By 
tiie  second  clause  of  the  will  he  says :  "That  portion  of  my  estate 
which  I  have  above  given  to  my  wife  she  is  to  enjoy  in  conjunction 
with  tny  son  David  during  her  life,  and  at  her  death  to  belong  to 
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my  son  David,,  and  that  and  the  other  portion  above  given  to  him 
is  to  be  his  absolutely  and  forever." 

In  the  fourth  dause  of  thfe  will  he  direets  his  son  David,  after 
the  death  of  his,  the  devisor's  wife,  to  pay  over  to  two  of  his  gnmd- 
childfeft  ^nd  a  daughter  Certain  Specified  lejgkcies  amounting  In  tiie 
aggr^g^te  to  five  thousand  dolbrs. 

If  th6  first  clause  of  the  will  is  to  be  construed  without  refer- 
ence to  the  subsequeftt  provisions  of  the  instrumtht,  thene  would  be 
no  doubt  but  what  the  mother  and  son  held  the  estate  devised  as 
joint  tenants,  but  when  considering  all  the  provisions  of  the  will 
together  we  have  no  idea  that  the  devisor  ever  intended  to  give  his 
wife,  whilst  she  remained  his  widow,  a  greater  interest  in  his  estate 
than  would  maintain  and  support  her.  His  clear  intention  was  to 
give  the  whole  of  his  estate  to  David  during  the  life  of  the  mother, 
subject  to  such  use  and  enjo3mient  by  her  as  would  supply  all  her 
wants,  and  the  better  to  enable  this  to  be  done  he  is  required  to  pay 
no  part  of  the  moneyed  bequests  until  after  her  death.  It  was  never 
contemplated  by  the  devisor  that  the  labors  of  David  in  the  man- 
agem!ent  of  the  estate  by  which  it  was  increased  in  value  by  way 
of  interest  or  profit  on  merchandise  or  the  farm  should  be  divided 
ill  any  tnanher  between  him  and  the  other  devisees,  or  even  with 
the  mother,  except  as  to  the  mere  enjoyment  of  so  much  and  no 
more,  as  would  support  her  comfortably. 

It  is  alleged  in  the  petition  and  conceded  by  the  answer  that  Da- 
vid was  the  business  manager  of  the  Whole  estate  afid  that  profits 
had  been  realized  f  roni  it,  either  by  reason  of  his  own  exertions  or 
by  the  natural  increase  of  the  funds  in  his  hands,  still,  this  in  no 
wise  deprives  him  of  the  beneficial  use  of  the  principal  and  interest, 
except  so  far  as  was  necessary  to  satisfy  the  encumbrances  upon  it. 
These  were  the  pecuniary  legacies  mentioned  in  the  will,  and  die 
mother's  claim  to  the  support  and  maintenance. 

She  lived  with  her  son,  controlled  and  usi^,  doubtless,  what  she 
needed  of  the  estate  to  supply  all  her  wants  and  make  her  com- 
fortable in  life,  and  this  was  the  eftjoyment  and  interest  with  which 
the  devisor  iftt^ndW  to  invest  fcis  wife  When  he  escecuted  the  mdtu- 
ment,  and  is  all  tfiat  passed  to  her  by  that  paper. 

The  chancellor,  upon  applidation  by  the  widow  to  have  allotted 
hter  the  intenest  to  which  she  was  entitled  bv  the  will,  wouM  liavc 
assigned  her  only  so  much  as  would  have  beeft  ztti^t  for  her  sup- 
port and  enjoyment. 
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The  whole  tenor  of  the  will  impresses  the  mind  at  once  that  the 
only  incumbrance  placed  upon  the  estate  was  the  support  of  the 
devisor's  wife  and  the  payment  of  the  legacies  after  her  death. 

As  thid  view  of  the  case  is  in  conflict  with  the  judgment  of  the 
court  below,  that  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Rountree,  for  appellant. 

Johnson,  Knott  &  Harrison,  for  appellees. 


Amos  McDaniel  &  Moore  v.  N.  E.  Vaughn. 

Husband  and  Wife-^Liablllty  for  Qoods  Purchased. 

The  fact  that  goods  purchased  h7  the  "wii^  irere,  without  her 
knowledge  and  consent,  charged  to  her  Instead  of  her  husband,  will 
not  make  her  a  debtor  instead  of  the  husband. 

APPHSATi  FROM  8HBSLBT  CTBWn  OOtnttT. 

Febmarr  27, 187S. 
Opinion  by  Judge  Pryor  : 

We  must  concur  in  the  opinion  of  the  court  below  that  there  is  no 
suffident  evidence  in  the  record  to  authorize  a  judgment  subjecting 
the  estate  of  Mrs.  Vaughn  to  the  payment  of  the  note  executed  for 
the  goods  sold  and  delivered.  Neither  the  appellant,  Moore,  nor 
his  clerk,  Penniston,  made  any  statement  from  which  it  can  be  in- 
ferred that  the  appellee  knew  when  these  goods  were  being  pur- 
chased that  they  were  charged  to  her.  The  mere  fact  that  the  goods 
were  charged  to  the  wife  in  the  absence  of  any  knowledge  of  this 
fact  on  her  part  or  an  agreement  to  that  effect  will  not  make  her 
the  debtor  Instead  of  the  husband.  She  also  states  that  no  such 
agreement  was  made  and  that  the  goods  were  purchased  on  the 
credit  of  her  husband  or  that  of  Boone,  and  not  upon  the  faith  df 
any  promise  or  pledge  on  his  part. 

The  judgment  is  affirmed. 

John  A.  Middleton,  for  appellants. 
A.  G.  Roberts,  for  appellee. 
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H.  J.  Spiiadlin  V.  Eu  PIeratt,  etc. 

Attachment — Reply»  When  Not  Necessary. 

Where  one  comes  Into  suit  in  attacliment  for  the  sole  ipnrpose  of 
asserting  his  claim  to  the  property,  a  reply  to  his  answer  is  not 
necessary. 

Courts— Transfer  of  Cause. 

Where  the  circuit  court  has  the  right  to  entertain  Jurisdlctioii  of 
the  subject-matter  of  the  litigation,  the  parties  may  by  agreement 
before  Judgmmit  transfer  the  cause  from  the  quarterly  to  the  drcoit 
court. 

APPEAL  FROM  MORGAN  CIRCUIT  COURT. 

February  21,  1873. 

Opinion  by  Judge  Lindsay: 

Spradlin  by  his  petition  asked  to  be  made  a  party  defendant  to 
the  actions  against  Dennins,  and  that  his  petition  be  taken  as  his 
answer. 

His  sole  object  in  coming  into  these  suits  was  to  assert  his  daim 
to  Ae  property  seized  under  the  attachment.  He  did  not  sue  the 
officer  holding  the  property  for  its  recovery,  but  asked  merely  the 
right  to  assert  his  claim  in  the  capacity  of  a  defendant  to  the  ac- 
tions in  which  it  was  seized  under  the  orders  of  attachments.  He 
did  not,  and  in  fact  could  not  have  pleaded  matters  of  set-off,  or 
asserted  counterclaims  against  the  causes  of  action  set  up  by  the 
plaintiffs,  hence  it  was  not  necessary  that  they  should  reply  to  his 
answer.  As  the  circuit  court  had  the  right  to  entertain  jurisdiction 
of  the  subject-matters  of  the  litigation,  the  parties  had  the  right  by 
agreement  before  judgment  to  transfer  the  cause  from  the  quarterly 
court  to  that  tribunal.  The  instructions  given  presented  the  issues 
clearly,  and  the  evidence  is  not  of  such  a  character  as  will  authorize 
this  court  to  interfere,  there  being  no  error  of  law  in  the  proceed- 
ings. 

Judgmient  afHrmeA, 

John  W.  Haeelrigg,  7.  L.  Scott,  for  appellants. 
7.  jB,  Cooper,  for  appellees. 
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New  Jersey  Mutual  Insurance  Co.  v.  N.  S.  Glore. 

Pawnbrokers— Levy  on  Pawned  Property  In  Suit  by  a  Creditor  of  Pawn- 
broker. 

Where  property  held  by  one  as  pawnl>roker  la  levied  on  and  sold 
by  hla  creditor,  and  he  abandons  his  right  to  reooyer  the  property^ 
he  must  be  held  to  have  consented  to  the  action  of  the  constable  who 
levied  thereon  and  sold  the  property. 

Replevin — Levy  on  Pawned  Property — Recovery  by  Owner. 

Where  pawned  property  is  levied  on  and  sold  by  a  creditor  of  the 
pawnbroker,  the  legal  owner  of  the  property  cannot  recover  the 
property  from  the  purchaser  without  tendering  the  amount  bid  and 
paid  for  the  property,  where  it  is  less  than  the  anMHint  owing  by 
him  to  the  pawnbroker. 

APFBAL  FROM  JEFFSEtSON  CIRCniT  COURT. 

February  27,  1873. 

Opinion  by  Judge  Lindsay: 

According  to  appellee's  own  showing,  O'Brien,  the  pawnbroker, 
was  in  possession  of  the  watch  and  held  a  lien  on  it  (under  an  ex- 
press contract)  to  secure  the  repa3mient  of  forty  dollars  loaned 
money  when  the  constable  levied  on  and  sold  the  same  by  virtue  of 
appellant's  execution  against  said  O'Brien. 

The  levy  was  upon  the  watch  itself,  and  not  upon  O'Brien's 
equity.  The  watch  itself  was  sold  and  purchased  by  appellant.  The 
price  thereof,  thirty-one  dollars,  was  entered  as  a  credit  on  the  exe- 
cution, and  to  that  extent  the  judgment  against  O'Brien  was  satis- 
fied. 

He  has  taken  no  steps  to  have  the  sale  quashed  on  account  of  his 
interest  in  the  watch  not  being  subject  to  levy  and  sale  under  exe- 
cution, but  seems  inclined  to  accept  the  credit  resulting  from  the 
sale,  and  to  assist  appellee  in  his  attempt  to  recover  die  full  value  of 
the  watch. 

As  a  matter  of  law,  the  right  of  action  for  the  recovery  of  the 
watch  is  in  O'Brien,  who  has  a  special  interest  in  the  property, 
and  also  the  right  of  possession  under  his  contract  with  Glore. 

If  he  abandons  this  right  to  Glore,  and  at  the  same  time  takes 
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no  Steps  to  set  aside  the  execution  sale,  he  must  be  held  thereby  to 
assent  to  the  action  of  the  constable.  Such  being  the  case,  appellant 
is  invested  with  his  rights,  at  least  to  the  extent  that  its  judgment 
against  him  has  been  satisfied  by  the  sale. 

Glore  could  not  have  recovered  in  an  action  against  O'Brien  with- 
out paying  or  offering  to  pay  the  loaned  money.  Neither  can  he 
recover  against  appellant'  without  pa)dng  or  offering  to  pay  the 
amount  bid  for  the  watch  at  the  constable's  sale,  said  amount  being 
less  than  the  debt  owing  by  him  to  O'Brien. 

The  instructions  given  by  the  court  below  are  wholly  inconsistent 
with  the  view  of  the  law.  Its  judgment  must  therefore  be  reversed. 
The  cause  is  remanded  for  a  new  trial  upon  principles  consistent  with 
this  opinion. 

Seymore  &  Abbatt,  for  appellants. 

Henry,  for  appellee. 


United  Life,  Fire  &  Marine  Insurance  Co.  v.  F.  M.  Eigenmore, 

ETC. 

Appeals-Bill  of  Exceptions,  when  not  Part  of  Record. 

A  bill  of  exceptions  which  was  not  filed  within  the  time  allowed 
by  the  court,  or  within  the  authorized  extension  of  time,  is  not  a 
part  of  the  record  on  appeal. 

APPKAL  FROBC  KBNTON  CmCUTT  OOtORT. 

February  28, 1873. 

Opinion  by  Judge  Lindsay: 

There  can  be  no  doabt  but  that  the  petition  as  amended  discloses 
a  cause  of  action  in  favor  of  these  appellees. 

We  arc  of  opinion  that  the  paper  copied  in  the  record  purporting 
to  be  a  bill  of  exceptions  can  not  be  considered  by  this  court. 

Time  was  given  to  prepare  and  file  a  bill  of  exceptions  till  the 
third  day  of  the  tenn  succeeding  the  judgment.  On  that  day  no  bill 
was  filed  nor  does  any  notice  of  the  subject  appear  upon  the  record. 
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Opinion  of  the  Court. 

The  extension  of  time  made  on  the  second  day  of  the  teitn  was 
unauthorized.  The  order  made  on  the  5th  of  January  giving  an 
indefinite  extension  of  time,  was  also  void.  It  does  not  appear  from 
the  record  that  appellees  in  any  way  waived  their  rights  to  take  ad- 
vantage of  these  errors.  Their  objections  to  filing  the  paper  on  the 
21st  of  January  should  have  been  sustained.  Freeman  v.  Brenham, 
17  B.  Monroe  604;  Meadows  v.  Campbell,  1  Bush  104;  Smith  v. 
Blakeman,  8  Bush  476.  Without  a  bill  of  exceptions,  it  is  evident 
that  this  court  can  not  reverse  the  action  of  the  court  below. 

The  judgment  must  be  affirmed. 

Webster,  for  appellant. 
Myers,  for  appellees. 


J.  J.  Riddle  v.  John  Lewis. 

Municipal  Corporation*— Street  I mprovemento— Stipulation  of  Contractor. 
A  stipulation  in  a  contract  for  street  improvements,  that  the  con- 
tractor should  keep  the  street  in  repair,  was  held  not  to  have  the 
effect  of  imposing  on  the  property  holders  a  double  tax,  but  amounts 
to  a  mere  requirement  that  the  contractor  guarantee  the  character 
of  his  work. 

Signatures— Of  Wife  by  Husband. 

The  signature  of  a  wife  attached  to  a  petition  for  street  improye- 
ment,  by  her  husband  with  her  consent,  is  a  sufficient  signing  on 
her  part 

APPEAL  FROM  KBNTON  CIRCUIT  COURT. 

February  28, 1873. 
Opinion  by  Judge  Lindsay  : 

The  grade  for  the  street  was  finally  fixed  by  ordinance  on  the  15th 
day  of  October,  1869,  and  the  street  constructed  in  accordance  with 
the  legislative  act  and  not  accordmg  to  the  views  or  plans  of  the 
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city  engineer.    The  principle  upon  which  the  decision  in  the  case  of 
Hyds  &  Goose  was  based  does  not  therefore  apply  in  this  case. 

The  failure  to  establish  the  grade  before  the  work  was  com- 
menced and  the  subsequent  changes  made  by  the  council  resulted 
in  annoyance  to  the  contractor  and  delay  in  construction  of  the 
work,  but  added  nothing  to  the  burdens  of  the  purchasing  owners. 
There  is  nothing  in  the  record  tiding  to  show  Aat  the  work  cost 
them  more  than  it  would  have  done  had  the  grade  finally  adopted 
been  established  before  the  contractor  began  to  work. 

The  engineer  testifies  that  the  cost  of  tearing  up  and  replacing  as 
much  of  the  pavement  as  it  was  made  necessary  to  take  up  by  the 
change  of  grade  was  not  charged  against  the  property  holders, 
hence  this  additional  cost  affords  them  no  just  ground  for  com- 
plaint. 

The  stipulation  in  the  contract  that  the  contractor  should  keep 
the  street  in  repair,  did  not  have  the  effect  of  imposing  upon  the 
property  holders  a  double  tax  for  repairs  as  to  the  street.  It  was 
doing  nothing  more  than  to  require  the  contractor  to  guarantee 
the  character  of  the  work. 

The  proof  sufliciently  establishes  that  the  petition  to  the  council 
was  signed  by  the  owners  of  the  greater  number  of  front  feet  of 
g^round  abutting  on  the  street  proposed  to  be  improved. 

Noonan  did  not,  it  is  true,  hold  the  legal  title  to  the  55  feet  rep- 
resented by  him,  but  he  purchased  it  in  1852,  and  has  lived  on  it 
twelve  years.  His  contract,  even  if  it  was  oral,  is  not  void,  and  can 
be  avoided  by  no  one  except  his  vendor,  Gorman,  who  had  been 
continually  enjoying  it  for  more  than  fifteen  years,  when  Noonan 
signed  the  petition  to  the  council. 

Macklin  represented  his  wife,  who  owned  81 J4  feet.  She  as- 
sented to  his  act.  This  was  a  sufficient  signing  upon  her  part  Un- 
der the  terms  of  the  charter  married  women  ntay  sign  petitions  for 
the  improvement  of  streets,  without  conforming  to  the  solemnities 
necessary  in  the  execution  of  deeds. 

Maloney,  according  to  the  testimony,  owned  the  property  repre- 
sented by  him.  His  sister  merely  held  the  title  to  secure  the  pay- 
ment of  loaned  money. 

Stein  swears  directly  and  positively  that  he  owns  23  J4  feet  set 
opposite  his  name. 

From  the  testimony  of  Bennett  and  the  conduct  of  Durham  it 
may  fairly  be  inferred  that  the  owner  did  not  exceed  his  power  as 
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agent,  when  he  petitioned  in  Durham's  name  for  the  improvement 
of  the  street. 

For  the  same  reasons,  strengthened  by  the  manner  in  which  they 
held  title,  the  right  of  Metcalf  to  represent  both  himself  and  Prather 
ought  to  be  presumed. 

Steer's  title  is  unquestionable.  One-half  of  tiie  property  ovmed 
by  Rich  &  Rust  was  properly  represented,  without  any  question. 

This  leaves  only  the  half  of  this  47^  feet,  and  the  23  feet  owned 
by  Cook  to  be  deducted  from  the  petition,  even  if  it  be  incumbent 
on  appellee  to  show  that  a  proper  petition  had  been  presented  to 
the  council  (about  which  we  express  no  opinion).  This  deduction, 
when  made,  leaves  a  sufficient  number  of  front  feet  represented  by 
the  petition  to  authorize  the  council  to  enact  the  ordinance  under 
which  the  work  was  done. 

There  is  evidence  showing  that  some  of  the  lots  fronting  on  the 
street  were  diminished  in  value  by  the  cut  made  in  grading  it,  but 
appellant's  lot  is  not  among  that  number,  and  from  all  the  proof  it 
may  be  safely  assumed  that  its  intrinsic  value  was  increased  at  least 
as  much  as  the  tax  assessed  against  it. 

The  evidence  preponderates  in  favor  of  the  conclusion  that  the 
work  was  done  in  substantial  compliance  with  the  terms  of  the  con- 
tract. 

The  location  of  the  Southgate  line  is  sufficiently  definite  to  make 
it  one  of  the  points  between  which  the  street  was  to  be  improved. 

Judgment  afRrmed. 

Menzier  &  Furber,  for  appellant. 
Fisks,  for  appellee. 


A.  PfeABODY  V.  J.  M.  Spalding. 

Trial — Instruction*— Conttruotion. 

It  was  held  that  the  word  "procure/'  as  used  in  an  Instruction, 
was  used  in  its  ordinary  signification,  and  that  it  cannot  be  pre- 
sumed that  the  Jury  attached  to  it  a  meaning  dilferent  from  that 
which  persons  of  ordinary  education  would  give  it  under  the  clr- 
eomstsnces. 
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-  -  —  -  — — 

APFSAL  FROM  J>9FimRaQN  CIRCUIT  QOUBT. 

February  28, 1873. 

Opinion  by  Judge  Lindsay  : 

Appellant  might  have  had  the  proceeding  instituted  before  the  jus* 
tice  of  the  peace  dismissed  because  of  the  failure  of  appellee  to  b^iin 
his  suit  by  filing  a  petition.  He  chose,  however,  to  waive  this  right, 
and  in  the  county  court  asked,  not  that  the  warrant  should  be  dis- 
missed, but  that  appellee  should  substitute  for  it  a  petition,  and  this 
being  done,  no  further  objection  was  taken  to  die  manner  in  which 
the  action  had  been  commenced. 

As  matter  of  fact  as  well  as  of  law  a  new  suit  was  c(»nmenced  in 
the  county  court  upon  the  suggestion  of  the  party  who  now  com* 
plains  of  this  irregularity. 

The  petition  filed  in  the  county  court  set  out  a  cause  of  action 
against  all  the  members  of  the  firm  of  D.odge  Rhorer  &  Co.,  and  we 
are  unable  to  perceive  the  ground  upon  which  the  demurrers  of 
Dodge  Rhorer  and  Barclay  were  sustained.  However,  as  appdlee 
chose  to  adhere  to  his  original  petition  and  went  to  trial  upcm  the 
alleged  promise  or  agreement  of  the  firm  as  therein  set  up  it  was 
incumbent  on  him  to  produce  some  testimony  conducing  to  establish 
such  joint  promise  or  agreement.  Appellant  insists  that  he  utterly 
failed  to  do  so,  and  therefore  that  the  verdict  should  have  been 
set  aside  and  a  new  trial  granted. 

The  jury  had  the  right  to  consider  every  fact  proved,  and  to  de- 
duce from  such  facts  every  allowable  inference,  in  determinmg 
whether  or  not  Peabody  in  employing  appellee  acted  for  Ac  finn, 
and  whether  if  he  did,  he  acted  within  the  scope  of  his  authority  as 
a  partner. 

We  are  not  prepared  to  decide  that  the  firm  would  not  have  been 
responsible  to  Fleming  for  the  damages  he  sustained  in  its  service. 
It  is  not  necessary  that  we  should  even  intimate  an  opinion  upon 
this  subject.  But  as  Fleming  was  injured  whilst  obe3ring  the  or- 
ders of  one  of  the  members  of  the  firm,  and  as  that  member  un- 
doubtedly took  an  active  part  in  obtaining  for  the  injured  servant 
medical  attention,  the  party  may  have  inferred  that  he  acted  not  for 
himself  alone,  but  in  the  interest  and  for  the  protection  of  the 
partnership.  As  such  our  inference  was  allowable,  and  as  a  partner 
had  the  right  to  take  necessary  and  proper  steps  in  such  a  case  to 
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protect  his  firm  from  a  suit  for  damages,  we  can  not  say  that  the 
evidence  wholly  fails  to  make  out  the  joint  undertaking  sued  on. 

We  do  not  see  that  the  instruction  complained  of  was  misleading. 
The  word  procure,  like  many  other  words,  has  different  significa- 
tions, but  it  was  not  an  improper  or  unfit  word  in  the  connection  in 
which  it  was  used,  and  we  can  not  presume  that  the  jury  attached  to 
it  a  meaning  different  from  that  which  persons  of  ordinary  educa- 
tion would  have  given  it  under  the  circumstances.  There  was*  no 
mcompetent  evidence  permitted  to  go  to  the  jury. 

Judgment  oMrmed. 

Muir  Bijier,  Davie,  for  appellant. 
Baird  &  Baird,  for  appellee. 


I.  L.  Neal  and  Others  v.  J.  L.  Basket,  etc. 

Wills — SufReleney  of  Instrument. 

A  paper  held  to  be  the  last  will  and  testament  of  the  purported 
testator. 

APPEAXi  FROM  SHBLBT  CIRCUIT  COURT. 

Febmanr  28, 1873. 

Opinion  by  Judge  Pryor  : 

The  evidence  in  the  case  leaves  no  room  to  doubt  the  mental  ca- 
pacity of  the  devisor  at  the  time  and  prior  to  the  execution  of  the 
paper  in  controversy  to  make  a  valid  and  judicious  disposition  of  his 
estate. 

The  contestants  of  the  will  or  some  of  them  at  least,  have  no  right 
to  question  his  general  capacity  to  control  and  manage  his  business 
affairs,  as  the  devisor,  previous  to  his  departure  from  the  county  of 
his  residence  (Shelby)  for  the  state  of  Texas,  had  executed  a  paper 
purporting  to  be  his  last  will,  written  by  I.  L.  Neal,  one  of  the  bene- 
ficiaries therein,  and  now  a  contestant  of  the  will  admitted  to  pro- 
bate. 

There  is  no  doubt  but  what  the  dfBvisor's  brother,  W.  F.  Neal, 
whilst  the  former  was  at  the  house  of  the  latter  in  Tex^s,  contributed 
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to  some  extent  to  originate  the  hostility  that  James  (Ae  devisor) 
seems  at  that  time  to  have  entertained  towards  his  brodier,  I.  L. 
Neal. 

This,  however,  could  not  have  been  done  with  a  view  of  obtaining 
from  James  his  estate,  as  the  latter  was  then  a  vigorous  and  healthy 
young  man,  with  a  prospect  of  living  as  long  as  any  of  his  brothers, 
and  W.  F.  Neal  could  not  then  have  well  anticipated  the  unfortunate 
difficulty  that  resulted  in  the  death  of  his  brother. 

At  the  time  the  paper  was  executed  those  who  speak  of  Ae  ca- 
pacity of  the  testator  have  no  doubt  on  that  subject.  The  lawyer 
writing  the  will  swears  that  it  was  dictated  by  the  devisor  himself, 
and  there  is  proof  showing  that  he  contemplated  its  execution  some 
days  previous  to  the  time  it  was  written. 

The  evidence  fails  to  disclose  any  influence  attempted  to  be  exer- 
cised over  the  young  man  by  his  brother  in  procuring  its  execution 
and  the  result  of  the  interviews  between  the  two  in  regard  to  their 
relatives  in  Kentucky  is  arrived  at  more  from  conjecture  than  any 
facts  shown  in  the  cause. 

There  is  nothing  unnatural  or  unreasonable  in  the  manner  of  this 
testamentary  disposition  of  James  Neal's  estate.  His  brother  Wil- 
liam seems  to  have  been  more  needy  than  any  of  his  other  relatives 
and  his  marked  affection  for  his  niece  prompted  him  to  make  her 
one  of  Ae  objects  of  his  bounty.  The  county  judge,  as  well  as  the 
jury,  all  living  iii  the  same  county  where  these  parties  were  long 
known,  have  pronounced  in  favor  of  the  validity  of  the  paper  and 
this  strengthens  the  view  taken  of  the  case  by  the  court  based  upon 
the  testimony  alone  that  the  paper  in  controversy  is  the  last  will 
and  testament  of  James  D.  Neal. 

Judgment  ofRrmed. 

Middleton,  Bullock,  for  appellants. 
Hanvood,  for  appellees. 


Wm.  Queen,  etc.,  v.  Jas.  M.  Nicholas,  etc 

Wiila^Rights  of  Devlteet. 

A  wife's  deyiseeB  held  to  be  entitled  to  a  settlement  out  of  the 
proceeds  of  land  sold  hj  the  wife's  husband,  to  the  extent  that  the 
land  was  paid  for  with  land  belonging  to  the  wife. 
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APFBAL  FROM  NEL80N  dROUIT  <X>nRT. 

FebruoxT  28, 1873. 

Opinion  by  Judge  Lindsay  : 

There  is  proof  conducing  to  show  that  J.  W.  Nicholas  agreed  to 
invest  the  cash,  notes,  etc.,  received  from  the  estate  of  his  wife's 
father  in  real  estate  and  to  take  the  title  to  her. 

It  seems  that  he  did  so  invest  about  three  thousand  one  hundred 
dollars  ($3,100.) 

There  is  nothing  in  the  record  authorizing  the  conclusion  that  any 
portion  of  the  purchase  price  of  the  Hagan  land  was  paid  out  of 
the  means  of  Mrs.  Nicholas.  Her  husband  was  able  to  have  paid 
the  cash  payment,  and  it  is  certain  that  part  of  the  deferred  pay- 
ments were  made  by  the  appellant.  Queen. 

When  the  two  tracts  of  land  to  which  Mrs.  Nicholas  held  title 
were  conveyed  to  Queen  in  exchange  for  the  farm  bought  from  him, 
the  husband  clearly  and  unmistakably  manifested  his  intention  to 
disregard  his  agreement  with  his  wife  by  taking  the  title  to  himself. 
It  may  be  that  Mrs.  Nicholas  believed  tiiat  this  farm  had  been  con- 
veyed to  her,  but  the  idea  can  not  be  entertained  for  a  moment  that 
Nicholas  was  not  apprised  of  the  fact  that  the  conveyance  was  to 
him. 

Even  if  it  be  conceded  that  a  fraud  was  practiced  upon  Mrs. 
Nicholas,  or  that  she  joined  in  tfie  conveyance  of  the  Chaperze  land 
and  the  Hagan  farnit,  under  the  mistaken  idea  that  Queen  was  to 
convey  to  her,  still  she  can  not  m  equity  claim  a  greater  interest  in 
the  Queen  farm  than  was  paid  for  by  the  lands  purchased  with  her 
money,  and  it  may  well  be  doubted  whether  a  claim  to  that  extent 
ought  to  be  enforced  as  against  her  husband's  creditors.  Inasmuch, 
however,  as  there  is  proof  tending  to  show  that  she  would  not  have 
relinquished  her  right  to  dower  in  the  Queen  land  when  her  husband 
disposed  of  it,  except  for  the  fact  that  the  town  property  known  as 
the  Hynes  House  was  conveyed  to  her  we  are  inclined  to  hold,  that 
she  was  in  a  position  to  assert  her  right  to  a  settlement  out  of  the 
proceeds  arising  to  the  extent  that  it  was  paid  for  by  the  Chaperze 
land.    Her  devisees  can  not  claim  more  than  this. 

The  chancellor  erred  in  dismissing  appellant's  petition.  He  should 
have  adjudged  a  sale  of  the  Hynes  House  property,  and  after  set- 
ting apart  to  the  devisees  of  Mrs.  Nicholas  three  thousand  one  hun- 
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dred  dollars  ($3,100),  the  balance  arising  from  the  sale  should  have 
been  applied  to  the  payment  of  the  debts  held  by  appellants  against 
the  estate  of  J.  M.  Nichohs. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  judgment 
consistent  with  this  opinion. 

The  court  belov^r  will  permit  the  assignee  of  Queen  to  be  substi- 
tuted for  him  as  a  party  plaintiff. 

Muir  &  Wickliffe,  for  appellants. 
Johnson,  for  appellees. 


John  B.  Fay  v.  City  of  Louisville. 

Nuitanc*— Parties  to  Action. 

In  an  action  to  abate  a  nulaaaee.  where  it  la  conceded  that  a  oez^ 
tain  person  ha»  an  interest  in  the  property  alleged  to  constitate 
the  nuisance  and  that  his  offer  to  prove  that  he  is  in  a  position  to 
assume  part  of  it,  he  was  properly  made  a  party,  and  the  court 
ought  not  to  dismiss  the  case  as  to  Mm,  notwithstanding  admisstoiu 
of  his  hostUe  landlord. 

Nuisance — Parties  to  Action. 

A  statute  requiring  that  the  ''owner  and  owners"  of  a  bnildiag 
sought  to  be  abated  ^  a  nuisance  must  be  summoned  as  parties  to 
the  proceedings.  Includes  tenants  as  well  as  the  landlord. 

APPBAL  FROM  LOUISVILLB  CHANCERY  COURT. 

March  1, 1873. 

Opinion  by  Judge  Lindsay  : 

Upon  the  trial  in  the  city  court  it  was  agreed  that  Alexander  was 
the  owner  of  the  house  charged  to  be  a  nuisance.  That  Sheddcr 
was  his  tenant,  and  Fay,  the  appellant,  the  sub-tenant  holding  under 
Sheckler. 

The  proceeding  was  dismissed  as  to  the  tenant  and  sub-tenant. 
Whereupon  Alexander,  the  owner,  confessed  the  truth  of  the  state- 
ments contained  in  the  warranty  and  thereby  invited  the  judgment 
of  the  court  directing  the  house  to  be  torn  down  and  removed.  It 
being  conceded  that  appellant  had  an  interest  in  the  property,  and  he 
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offering  to  prove  facts  conducing  to  show  that  he  was  in  the  actual 
possession  of  some  portion  of  it,  he  was  properly  made  a  party,  and 
the  court  ought  not  to  have  dismissed  as  to  him,  and  thereby  de- 
prived him  of  an  opportunity  to  be  heard.  The  judgment,  if  carried 
into  effect,  will  disturb  his  possession,  and  destroy  his  interest  in 
this  house,  whatever  it  may  be,  afid  it  is  contrary  to  common  justice 
to  compel  him  to  submit  to  such  disturbance  and  loss  upon  the  ad- 
missions of  a  hostile  landlord,  the  more  especially  when  he  avows 
his  readiness  and  ability  to  show  by  axnpetent  evidence  that  these 
admissions  are  untrue. 

Ordinance  No.  237  (Elliott's  Digest,  710),  under  which  the  pro- 
ceeding was  instituted,  provides  that  "the  owner  or  owners"  of  the 
property  charged  to  be  a  nuisance  shall  be  summoned.  To  confine 
the  words  "owner  or  owners"  to  the  holders  of  the  fee,  or  even  of 
freehold  estates,  would  render  it  unnecessary  in  any  case  to  summon 
the  tenant  or  occupant  of  the  tenement  or  building,  and  persons  hold- 
ing as  lessees  for  five,  ten  or  twenty  years,  might  have  the  tene- 
ments or  buildings  occupied  by  them  adjudged  nuisances,  and  di- 
rected to  be  abated,  before  they  had  even  an  intimation  that  they 
were  regarded  by  any  one  as  "unsafe  or  dangerous  to  the  lives  or 
bodies  of  persons  passing  on  the  streets  in  front  of  them." 

Such  an  absurdity  could  not  have  been  intended.  The  "owner  and 
owners"  who  must  be  summoned,  are  those  owning  interests  in  the 
property,  including  as  well  the  tenants  as  the  landlord. 

The  proceeding  in  this  case  having  been  dismissed  as  to  Fay,  no 
judgment  affecting  his  rights  ought  to  have  been  rendered. 

As  the  judgment  appealed  from  can  not  be  executed  without  dis- 
turbing his  possession  it  is  prejudicial  to  him,  and  he  has  the  right 
to  have  it  revised  by  this  court.  It  was  error  to  overrule  his  mo- 
tion to  set  aside  the  order  dismissing  the  warrant  as  to  him.  He 
had  the  right  to  be  heard,  and  could  not  leg^ly  be  deprived  of  this 
right  by  the  extraordinary  means  adopted. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

MUbum,  for  appellant. 

/.  L.  Barrett,  for  appellee. 
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John  A.  McGrath  v.  W.  A.  McGrath. 

Guardian  and  Ward — Right  to  Guardianship. 

A  mother  should  be  entitled  to  tlie  guardianship  of  her  infant 
children,  rather  than  a  stranger  who  had  become  persona  non  gratis 
to  some  of  the  wards,  and  where  the  mother  and  the  wards  held  the 
property  in  common,  and  there  was  at  least  an  implied  understand- 
ing between  the  guardian  appointed  and  the  mother  of  the  wards, 
that  he  would  surrender  the  guardianship  in  her  favor. 

AFPBAL  FROM  SBESLBlt  CntCUIT  OOURT. 

March  1, 1873. 

Opinion  by  Judge  Pryor  : 

Although  the  evidence  in  this  case  establishes  the  fact  that  the 
present  guardian  is  a  man  of  integrity  and  business  habits,  still  we 
are  satisfied  that  the  interests  of  the  children  requires  that  the  mother 
should  have  the  right  to  their  custody  and  also  the  care  of  the  real 
estate  in  the  town  of  Shelb3rville  as  it  is  their  only  means  for  sup- 
port and  maintenance,  and  it  is  evident  that  their  guardian  should 
endeavor  to  obtain  its  highest  rental  value  for  that  purpose.  It  may 
be  that  business  men  would  express  the  opinion,  as  they  have  done 
in  this  case,  that  the  appellant  was  paying  as  much  rent  for  the 
property  as  it  was  worth,  still  if  he  could  have  obtained  one  or  two 
hundred  dollars  more  for  it  per  annum  from  the  same  character  of 
tenant  it  was  certainly  his  duty  to  have  done  so  and  thereby  increase 
the  annual  income  for  the  benefit  of  his  wards.  We  are  satisfied 
the  property  could  have  been  rented  for  more  money  than  the  appel- 
lant was  paying  for  it,  and  to  those  who  could  have  taken  as  much 
interest  in  its  preservation  as  tenants  ordinarily  do.  In  addition  to 
all  this  the  feeling  of  hostility  between  the  parties,  particularly  on 
the  part  of  Wm.  McGrath  towards  the  appellant,  is  of  such  a  char- 
acter as  to  render  unpleasant  at  least,  if  not  to  forbid  entirely  any 
business  relation  between  the  two.  The  proof  also  shows  that  the 
employment  of  an  attorney  annually  is  made  necessary  by  reason  of 
this  unforttmate  state  of  feeling  and  this  necessarily  decreases  the 
amount  of  the  income  to  which  the  mother  and  children  are  jointly 
entitled  from  the  proceeds  of  their  estate.  The  real  estate  is  owned 
in  common  by  the  mother  and  children,  at  least  there  has  been  no 
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severance  of  their  interests,  and  as  the  mother  must  necessarily  have 
the  control,  care  and  raising  of  her  children,  she  should  also  be  al- 
lowed to  control  their  estate.  There  was  also  an  implied,  if  not  an 
express,  understanding  between  the  mother  and  appellant  at  the 
time  the  latter  was  appointed  guardian,  that  the  surrender  of  the 
right  to  the  guardianship  of  her  children  was  upon  the  condition 
that  she  should  be  allowed  to  qualify,  as  soon  as  her  father  visited 
her  from  Virginia,  and  her  consent  that  appellant  should  qualify  was 
with  this  proviso,  and  as  she  also  then  believed  and  was  so  informed 
by  him  that  it  would  be  necessary  at  once  to  proceed  to  sell  some 
of  the  real  estate.  Whilst  there  is  nothing  in  this  case  affecting  the 
integrity  of  the  appellant  as  a  business  man  or  otherwise,  still  we 
think  the  chancellor  in  the  exercise  of  a  sound  discretion  authorized 
by  the  statute  upcm  this  subject,  adjudged  properly  in  determining 
that  the  appellant  from  the  facts  in  the  record  was  evidently  unsuited 
to  act  as  guardian  of  the  infants  and  particularly  when  the  mother's 
affection  for  the  little  children  and  interests  in  their  welfare  is 
prompting  her  to  ask  the  chancellor  or  the  court  to  confide  in  her  the 
trust 

The  judgment  is  affirmed.    Windsor  v.  McAtee,  2  Met.  431. 

Bullock,  for  appellant. 

4 

Middleton,  Norwood,  for  appellee. 


James  M.  McArthur  v.  M.  B.  Jones,  Adm'r. 

8et-ofr  and  Counterclaim — Defense. 

A  defense  founded  upon  an  alleged  payment  is  not  in  the  nature 
of  a  set-ofC  or  counterclaim,  and  after  Judgment,  previous  payment 
cannot  be  made  the  foundation  of  an  original  action. 

APPElAiL  FROM  CAMPBBIJL  CIHCUIT  COURT. 

Miarch  4,  1873. 

Opinion  by  Judge  Lindsay  : 

Waiving  the  consideration  of  the  point  raised  by  appellee,  that  the 
Superior  Court  of  Cincinnati  is  the  tribunal  at  whose  hands  appel- 
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lant  should  seek  relief,  we  are  of  opinion  that  his  pleadings,  exhibits 
and  evidence,  all  of  which  we  are  asked  to  consider,  showed  that  he 
is  entitled  to  more  in  any  forum. 

The  charge  that  the  judgment  rendered  in  1860  in  the  Superior 
Court  was  obtained  by  fraud  is  made  to  rest  upon  the  fact  that 
Jones,  knowing  that  Johnson  had  paid  off  the  debt,  fraudulently  con- 
cealed that  fact  from  the  court 

It  does  not  appear,  nor  is  it  allied,  that  he  was  called  upon  to 
state  any  thing  concerning  the  alleged  payment  Nor  that  he  did 
or  said  anything  calculated  to  mislead  or  deceive  appellant  whilst 
the  suit  was  in  progress. 

It  is  claimed  that  Johnson  paid  the  debt  in  1858.  Jones  sued  in 
1860.  He  made  Johnson  a  party,  who  came  into  court  after  service 
of  process  and  made  defense.  An  opportunity  was  offered  him  to 
plead  the  judgment,  if  he  had  really  paid  it 

It  can  not  be  said  that  Jones  was  fraudulently  concealing  the  fact 
of  payment  when  he  called  upon  Johnson,  the  person  who  is  claimed 
to  have  made  it  to  come  forward  and  defend  an  action  based  upon 
the  identical  debts  claimed  to  have  been  paid  by  him. 

It  is  not  alleged  nor  is  it  attempted  to  be  proved  that  there  was 
collusion  between  Jones  and  Johnson.  Nor  is  it  even  claimed  that 
McArthur  inquired  of  Johnson,  when  sued  by  Jones,  whether  any 
portion  of  the  claim  asserted  by  Jones  had  been  paid,  and  when  it  is 
considered'  that  Johnson  undertook  and  agreed  with  appellant  that 
he  would  pay  them  and  thereby  hold  him  harmless,  and  that  John- 
son was  in  court  making  defense,  it  must  be  regarded  as  passing 
strange  that  he  did  not  learn  something  about  the  payment  made,  if 
at  all  more  than  a  year  before  the  institution  of  the  suit. 

The  petition  of  Jones  v.  Smith  &  Gilbert  does  not  show  that  they 
were  his  agents,  but  upon  the  contrary  that  they  were  the  agents  of 
Johnson,  and  his  ground  of  complaint  against  them  is  that  they 
failed  to  obey  Johnson's  instructions  to  them  to  collect  rents  and  pay 
off  Johnson's  and  McArthur's  debt  to  him. 

Whether  his  petition  disclosed  a  cause  of  action  in  his  favor  or 
against  Johnson's  agents,  is  an  immaterial  question.  His  petition  is 
made  an  exhibit  to  show  that  they  were  his  agents,  and  that  moneys 
received  by  them  ought  to  be  treated  as  payments  by  Johnson  to  him. 
It  shows  exactly  an  opposite  state  of  facts,  and  tends  to  prove  that 
up  to  1867  Jones  had  received  nothing  from  either  Johnson  or  Mc- 
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Arthur,  except  the  small  amount  realized  from  the  sale  made  by  the 
commissioner  of  the  superior  court. 

A  defense  founded  upon  an  alleged  payment  is  not  in  the  nature 
of  a  set-off  or  counterclaim,  and  after  judgment  previous  payment 
can  not  be  made  the  foundation  of  an  original  action. 

Considering  everything  presented  by  the  record,  we  are  satisfied 
that  the  judgment  of  the  Superior  Court  ought  not  to  be  vacated  or 
modified,  even  if  the  courts  of  Kentucky  have  the  power  to  do  so, 
and  as  it  is  the  foundation  of  the  judgment  in  Kentucky,  the  latter 
ought  not  to  be  disturbed.  The  judgment  of  the  circuit  court  is 
aMrtned, 

Stevenson  &  Myers,  for  appellant 

Hallam,  for  appellee. 


John  E.  Reno  v.  Mary  A.  Davis. 

Executors  and  Administrators— Action  on  Bond — Pisading. 

Where  neither  the  terms  nor  the  substance  of  an  administrator's 
bond  are  set  out  in  the  petition,  the  filing  of  a  copy  of  the  bond 
with  the  petition  does  not  dispense  with  the  necessity  of  setting 
out  the  undertaking  as  entered  In  the  pleading  itself. 

apfbai^  from  muhldnberg  circuit  court. 

March  4,  1873. 

Opinion  by  Judge  Lindsay  : 

The  original  judgment  is  erroneous  for  two  reasons. 

1st.  The  petition  presents  no  cause  of  action  against  Reno,  the 
surety  in  the  administrator's  bond.  Neither  the  terms  nor  substance 
of  the  bond  are  set  out.  FiHng  a  copy  of  the  bond  with  the  petition 
does  not  dispense  with  the  necessity  of  setting  out  the  undertaking 
sued  on  in  the  pleading  itself. 

2d.  No  judgment  should  have  been  rendered  until  a  refunding 
bond  was  executed.  Montjo^s  Adm'r  v.  Pearce,  4  Metcalfe  98. 
Judgment  reversed  and  cause  remanded  for  a  new  trial. 

The  appeal  from  the  judgment  refusing  a  new  trial  is  dismissed. 

Jas.  Rickstts,  for  appellant. 
9  for  appellee. 
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James  Donovan  v.  L.  J.  Bradfobd. 

Compromise  and  dettlemont — Mattort  Included  In  Settlement— Presump- 
tion. 

Where  the  dailm  might  hare  been  included  in  a  settlement  be- 
tween the  partieSi,  made  seyeral  years  prior  to  its  assertion,  and  It 
was  not  asserted  until  after  a  Judgment  had  been  rendered  against 
the  guardian  on  the  settlement  note»  it  will  be  presumed  that  sU 
matters  between  the  parties  were  included  in  the  settlement. 

APPEAL  FROM  BRACKEN  CIRCUIT  COURT. 

March  5,  1873. 

Opinion  by  Judge  Pryor  : 

The  injunction  was  properly  dissolved  as  to  the  claim  for  usury. 
This  defense  should  have  been  made  at  law.  Chinn  v.  Mitchell,  2 
Met  92.  As  to  the  alleged  claim  for  one  hundred  ddlars,  the  value 
of  tobacco  sold  and  delivered  the  appellee  and  his  partner  in  the  year 
1859,  we  have  only  to  say  that  it  is  rather  remarkable  that  in  a  set- 
tlement made  between  these  parties  in  the  year  1867,  this  claim 
was  not  there  included  and  particularly  as  the  appellant  then  exe- 
cuted his  note  to  the  appellee  for  upwards  of  eight  hundred  dollars. 
This  was  eight  years  after  the  tobacco  was  delivered,  and  in  the  year 
1868  a  suit  was  instituted  on  this  note  and  judgment  rendered  with- 
out the  presentation  of  any  such  claim  on  the  part  of  the  appellant 
He  is  concluded  by  laches  on  his  part  and  the  presumption  must  be 
indulged  in  that  all  of  the  matters  between  these  parties  were  in- 
cluded in  the  settlement  of  1867. 

Judgment  is  aMnned. 

Willis,  Rodnum,  for  appellant 
Doniphan,  for  appellee. 


KuLP  &  Collins  v.  J.  B.  English. 

Judgment — 8et-0fr  Against  Judgment 

Where  the  Judgment  plaintiffs  are  admittedly  Insolvent  the  chan- 
cellor has  authority  to  set  off  against  their  Judgment  so  much  oC 
their  indebtedness  to  defendant  as  was  not  litigated  in  the  action 
resulting  in  the  Judgment 
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APPBAiL  FROM  BULLITT  CIRCUIT  COURT. 

March  6,  1873. 
Opinion  by  Judge  Lindsay  : 

The  admitted  insolvency  of  appellants  Kulp  and  Collins  author- 
ized the  chancellor  to  set-off  against  their  judgment  so  much  of' 
their  indebtedness  to  English  as  was  not  litigated  in  the  action  re- 
sulting in  such  judgment. 

This  embraces  the  amounts  paid  to  the  Federal  government  by 
English  on  account  of  taxes,  licenses  and  penalties  due  from  the  old 
firm,  and  which  appellants  had  agreed  to  pay.  Also  the  debts  to 
Kalfus,  and  the  debts  to  Goodfrey,  Wolfe  &  Co.,  the  whole  amount- 
ing at  the  date  of  the  judgment  to  $574.35. 

The  claim  for  $273.15,  the  difference  between  the  amount  of  the 
notes,  acts,  etc.,  delivered  to  English  by  appellants  when  they  bought 
him  out,  and  the  amount  they  agreed  to  deliver  to  him,  appears  from 
the  pleadings  to  have  been  litigated  in  the  former  action.  The  claim 
for  $90  on  account  of  the  debt  of  Jones  Moore  was  also  before  the 
jury,  in  that  suit,  and  we  must  assume  was  considered  in  making  up 
the  verdict.    Both  these  claims  should  have  been  rejected. 

The  petition  does  not  show  that  due  diligence  was  exercised  in  the 
collection  of  the  other  claims  therein  set  up,  and  hence  the  chan- 
cellor properly  declined  to  hold  appellants  responsible  for  their 
loss.  For  the  error  in  allowing  the  claims  for  $273.15  and  the 
Moore  debt  for  $90,  the  judgment  must  be  reversed.  It  appears 
from  the  exhibit  that  portions  of  the  judgment  in  favor  of  appel- 
lants against  English  were  assigned  of  record  to  R.  H.  Fields  and 
Wm.  Wilson,  attorneys,  in  payment  of  their  fees  for  legal  services 
rendered  in  procuring  it.  Upon  the  return  of  the  cause  appellee 
should  be  required  to  bring  them  before  the  court,  and  inasmuch  as 
the  claims  he  now  asks  to  be  allowed  to  set  off  against'  said  judg- 
ment might  have  been  asserted  in  the  old  suit  if  he  had  chosen  to 
set  them  up.  If  Wilson  &  Fields  make  it  appear  that  the  amounts 
assigned  them  are  no^  more  than  were  reasonable  in  view  of  the 
services  rendered,  they  can  not  be  affected  by  the  amount  of  the 
set-offs  herein  directed  to  be  allowed. 

The  cause  is  remanded  for  the  further  preparation  indicated,  and 
for  a  judgment  consistent  with  this  opinion. 

R.  if.  Field,  for  appellants. 
A.  H.  field,  for  appellee. 
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Steamer  St.  Patrick  v.  W.  G.  Evans. 

Pleading — Demurrer. 

Where  the  declaration,  M  the  proceedSlngB  be  constraed  to  be  a 
personal  action,  dlacdoses  no  cause  of  action,  and  if  construed  to  be 
an  admiralty  case,  the  demurrer  to  the  declaration  pending  in  the 
county  court  should  be  sustained,  and  judgment  for  plaintiif  denied. 

APPEAL  FROM  JEFFERSON  COUNTY  COURT. 

(March  6, 1873. 

Opinion  by  Judge  Hardin  : 

This  somewhat  anomalous  case  was  commenced  by  a  warrant  be- 
fore a  justice  of  the  peace  for  $95.90,  under  the  enlarged  jurisdic- 
tion of  justices,  in  Jefferson  county;  the  warrant  being  against 
"Captain  Hart,  owner  and  master  of  the  steamboat  St  Patrick,"  and 
the  claim  being  for  "freight  not  delivered,  lost  and  damaged  by  said 
boat" 

It  appears  that  on  a  trial  of  the  case  the  justice  rendered  a  judg- 
ment against  the  defendant  for  $99.90,  from-  which  an  appeal  was 
taken  to  the  Jefferson  Court  of  Common  Pleas,  and  thence  removed 
to  and  prosecuted  in  the  county  court. 

It  further  appears  that  in  the  county  court  the  plaintiff  filed  a 
declaration  setting  forth  his  claim  for  the  non-delivery  and  loss  of 
the  freight,  not  against  Hart,  but  against  "The  Steamer  St  Pat- 
rick," which  he  styled  the  defendant  in  the  caption  of  the  plead- 
ing, and  therefore  the  following  written  objection  was  filed  by  Mr. 
Brown,  as  counsel,  and  overruled  by  the  court:  "The  defendant, 
not  appearing  in  this  case,  objects  to  the  proceedings  because  no 
process  has  been  served  on  any  proper  party  for  which  the  defend- 
ants are  bound  to  answer."  And  the  said  counsel  for  the  defendant 
filed  a  demurrer  to  the  petition  substantially  on  the  ground  that 
the  plaintiffs  claim,  as  asserted,  being  of  admiralty  jurisdiction, 
could  only  be  prosecuted  in  a  court  of  the  United  States.  The  court 
overruled  the  demurrer ;  and  an  answer  being  filed  in  the  name  of 
the  Steamer  St.  Patrick,  traversing  the  allegations  of  the  petition, 
the  law  and  facts  were  submitted  to  and  tried  by  the  court,  without 
the  intervention  of  a  jury,  and  the  trial  resulted  in  a  judgment  for 
the  plaintiff  for  $75,  to  reverse  which  this  appeal  is  prosecuted. 
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It  is  plain  that  if  the  proceeding  be  construed  to  be  a  personal 
action  against  Hart,  the  declaration  disclosed  no  cause  of  action 
against  him,  and  as  the  amount  in  controversy  was  such  as  to  re- 
quire the  statement  of  a  cause  of  action  in  writing,  the  judgment 
was  unauthorized  for  that  reason.  And  if,  as  seems  to  have  been 
intended  by  the  plaintiff,  his  case  was  one  of  admiralty  jurisdiction, 
although  not  characterized  in  its  presentation  by  all  the  distinguish- 
ing features  of  such  a  suit,  then  the  demurrer  should  have  been 
sustained  for  want  of  jurisdiction  in  the  justice  and  the  county  court 
(Stuart  V.  Harry,  3  Bush  438,  and  cases  therein  cited). 

It  results  that  in  either  aspect  of  the  case  the  judgment  is  erro- 
neous. Wherefore  the  judgment  is  reversed  and  the  cases  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Jeff  Brown,  for  appellant. 

f  for  appellee. 


G.  F.  Hendron,  etc,  v,  Olivia  Adams,  etc 

Appeal — VTliy  of  Record. 

The  vertty  of  the  record  of  the  oath  of  office  of  a  regular  judge 
and  of  a  special  Judge,  cannot  be  considered  by  the  (>>urt  of  Appeals, 
where  it  is  made  to  appear  only  in  the  brief  of  counsel. 

Judge*— Regularity  of  Electlon^Presumptlon. 

The  tact  that  one  of  the  plaintiffs  In  the  court  below  was  a  mar- 
ried woman  cannot  destroy  the  presumption  that  the  judge  who 
decided  the  cause  was  properly  chosen  and  sworn. 

APPBAii  FROM  Mccracken  circuit  court. 

March  6, 1878. 

Opinion  by  Judge  Pryob  : 

We  find  nothing  in  the  case  upon  which  to  base  an  opinion  except 
the  petition,  answer  and  exhibit  filed.  The  deposition  of  witness 
Dunn  seems  never  to  have  been  filed  in  the  case,  nor  is  there  any 
agreement  of  record  that  it  was  to  be  read  upon  the  hearing  in  the 
court  below. 
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The  record  of  the  oath  of  office  taken  by  the  regular  judge  and 
afterwards  by  the  special  judge,  who  was  elected  during  the  term 
at  which  the  present  case  was  tried,  can  not  be  considered  by  this 
court.  It  is  made  to  appear  in  the  brief  of  counsel  only,  and  it 
is  certainly  evident  that  the  verity  of  the  record  can  not  be  im- 
peached in  this  way.  The  fact  that  one  of  the  plaintiffs  in  the  court 
below  is  a  married  woman  will  not  destroy  the  presumption  that 
the  judge  deciding  the  cause  was  properly  diosen  and  sworn.  It 
may  be  that  he  was  the  judge  holding  the  entire  tenfo  of  the  court, 
and  such  must  be  the  judgment  of  this  court,  based  upon  the  record 
before  us.  If  Dunn's  testimony,  however,  was  in  the  case,  there  is 
still  nothing  in  the  record  authorizing  a  recovery,  as  he  makes  no 
explanation  of  the  manner  and  extent  of  the  holding  by  any  of  the 
parties,  nor  is  there  any  evidence  as  against  these  defendants  that 
the  plaintiffs  were  ever  legally  evicted  off  the  land  in  dispute. 

The  judgment  is  affirmed. 

Marshall  &  Bloomfield,  I.  Campbell,  Jr.,  Rodman,  for  appellant 
L.  D.  Husbands,  for  appellee. 


Samuel  E.  Phillips  v.  Chas.  P.  Burdin,  etc. 

DiamltMl  and  Nonsuit — Sufficiency  of  Evidence. 

The  evidence  was  held  not  sufflcient  to  sustain  plaintiff's  peti* 
tion,  and  the  petition  was  properly  dlmsissed. 

APPEAL  from:  LOUISVILIiB  GHAINCBRY  CX>URT. 

iBfarch  1,  1873. 

Opinion  by  Judge  Lindsay  : 

Wm.  P.  Phillips  states  that  Burdin  said  to  him  that  he  owed 
Tatum  more  than  would  pay  for  the  work,  and  before  pa3dng  Ta- 
tum  he  would  notify  him  (witness)  and  see  that  he  was  paid;  that 
Burdin  allowed  him  to  go  on  with  the  work  and  said  that  he  should 
be  paid,  whereupon  the  work  was  resumed  and  he  always  looked 
to  Burdin  for  the  money  due. 

Thompson  says  Burdin  said  to  Phillips  that  he  owed  Tatum  more 
than  would  pay  for  all  the  work  and  that  he  would  not  pay  him 
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until  he  had  notified  him  (Phillips)  also  to  go  on  and  do  the  work 
and  he  should  be  paid. 

Giving  to  this  testimony  the  construction  most  favorable  to  ap- 
pellant, it  does  not  show  that  he  abandoned  his  contract  with  Ta- 
tum,  and  completed  the  work,  upon  the  idea  that  he  had  made  a 
new  contract  with  Burdin.  All  that  he  demanded  of  Burdin  was 
that  he  would  hold  back  from  Tatum  a  sum  sufficient  to  pay  for 
the  work  he  had  undertaken  to  do,  and  that  he  be  responsible  to  him, 
or  see  that  he  was  paid.  This  and  nothing  more  Burdin  promised. 
It  was  a  prc»nise  upon  his  part  to  pay  the  debt,  or  to  answer  for 
the  default  of  Tatum.  Not  being  in  writing,  it  is  within  the  stat- 
ute of  frauds,  and  can  not  be  enforced  by  suit 

Upon  the  proof  the  diancellor  properly  dismissed  appellant's 
petition. 

The  judgment  must  be  affirmed* 

Riley,  for  appellant. 

DembUz  &  Wehle,  for  appellee. 


R.  M.  Watson,  etc.,  v.  L.  D.  Husbands. 

Estoppel — Pleadingo. 

An  answer  was  held  not  to  create  an  estoppel  against  defendants 
or  their  vendees. 

• 

Pubiio  Lands— Mllltory  Survsy. 

A  military  survey  was  held  to  be  Told,  and  one  entering  on  the 
land  had  the  right  to  disregard  It 

APPEAL.  FROM  McCRACEBN  CIROUIT  COURT. 

March  7,  1873. 

Opinion  by  Judge  Pryor  : 

It  IS  clearly  shown  that  the  survey  and  patent  made  to  John  Allen 
as  assignee  of  Meeter  in  December,  1825,  is  entirely  at  variance  with 
the  entry  made  by  the  latter  in  Augyst,  1784.  The  survey  and  pat- 
ent embraces  no  portion  of  the  boundary  included  by  the  entry  made. 
The  act  approved  December  26,  1820  (2  M.  &  B.  Digest  1043), 


544  Kentucky  Opinions. 

opinion  of  the  Court. 

declares  "that  a  patent  issuing  on  a  survey  made  contrary  to  the 
location  shall  be  void  to  all  intents  and  purposes."  See  Ky.  Stat- 
utes, Sec.  4704. 

The  patent  issued  to  Allen  was  a  mere  nullity  and  there  was 
nothing  to  prevent  the  actual  entry  of  the  lands  by  Husbands  or 
those  under  whom  he  claimed.  Neither  Allen  nor  his  heirs  made  any 
other  exhibit  of  title  and  seem  never  to  have  been  in  the  actual  occu- 
pancy of  the  land.  Watson's  heirs  claim  to  have  derived  title  through 
Meeter,  also  under  a  purchase  and  assignment  from  the  latter  to 
their  ancestor  of  his  entry  made  in  August,  1784;  that  this  sale 
and  assignment  was  made  prior  to  the  sale  made  to  John  Allen; 
still  there  is  no  evidence  of  this  fact  except  some  parol  proof  tend- 
ing to  show  an  assertion  of  claim  to  the  entire  boundary  of  the 
1,500-acre  entry  of  Jacob  Watson  as  early  as  the  year  1830  and  per- 
haps prior  thereto.  The  land  was  never  reduced  to  possession,  and 
the  preponderance  of  the  testinK>ny  conduces  to  show  that  no  claim 
of  ownership  of  any  of  that  land  was  ever  asserted  by  Watson.  J. 
B.  Husbands's  deposition  shows  the  manner  in  which  R.  M.  Wat- 
son, a  son  of  Jacob  Watson,  got  possession  within  this  1,500-acre 
boundary.  After  his  father's  death  and  the  entry  of  this  land  by 
Husbands,  R.  M.  Watson  made  a  purchase  of  a  quarter  section  of 
this  land  for  the  purpose  of  getting  him  a  suitable  building  site 
and  for  the  reason  that  he  owned  land  adjoining.  This  quarter  sec- 
tion was  within  the  disputed  boundary  and  its  possession  is  the  only 
possession  in  fact  shown  to  have  been  in  any  of  the  Watsons  or 
any  part  of  it.  Having  derived  it  from  Husbands,  it  is  at  least  strong 
proof  if  not  conclusive  that  Jacob  Watson  and  his  children  never 
asserted  or  attempted  to  show  a  well-known  and  valid  claim  to  this 
whole  tract  connected  with  the  possession  for  near  half  a  century. 
If  so  they  would  not  have  yielded  so  readily  to  Husbands's  claim. 
A  number  of  witnesses  who  were  familiar  with  this  land  and  knew 
Jacob  Watson  well  corroborate  the  statements  made  by  Husbands 
as  to  the  alleged  claim  of  ownership  by  Watson.  R.  M.  Watson, 
after  his  father's  death,  was  then  the  controlling  man  of  the  fam- 
ily, and  seems  not  only  to  have  purchased  of  Husbands  but  to  have 
known  all  about  the  latter's  entry  of  this  land  and  asserted  at  the 
time  no  claim  whatever.  The*  suit  by  Watson's  heirs  against  Al- 
len's heirs  for  this  same  land  instituted  in  July,  1850,  resulted  in 
a  dismissal  of  the  action  without  prejudice,  and  although  the  an- 
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swer  of  the  two  Woolforks  disclaims  any  interest  in  the  land,  still 
it  did  not  vest  the  appellants  in  this  case  with  any  title,  as  they 
failed  to  obtain  judgment  in  that  action  either  against  Allen's  heirs 
or  the  Woolforks. 

The  termination  of  that  suit  left  them  with  no  better  title  than 
they  had  at  its  institution.  The  answer  of  the  Woolforks  creates 
no  estoppel  as  to  Husbands,  their  vendee,  or  as  to  themselves.  The 
appellants  have  not  been  misled  by  it  in  any  way,  nor  does  it 
amount  to  a  donation  of  their  interest  to  the  appellants.  The  title 
relied  on  by  Husbands  is  deducible  from'  the  state.  No  adjudica- 
tion of  the  question  of  title  or  any  other  issue  was  had  in  the  suit 
instituted  in  July,  1850,  and  the  parties  left  in  statu  quo  at  the 
dismissal.  The  entry  made  by  Husbands  was  not  fraudulent,  as  the 
land  was  not  covered  by  any  military  survey.  This  survey  was  it- 
self void  and  Husbands  as  well  as  all  others  had  the  right  to  disre- 
gard it,  and  if  not  there  is  an  absence  of  proof  showing  that  the 
entry  and  patent  of  Husbands  was  subsequently  made.  The  16th 
section  of  the  Act  of  1825  does  not  declare  that  such  an  entry  as 
was  made  in  this  case  is  to  be  deemed  void,  but  simply  provides 
that  the  receiver  shall  not  sell  any  section  of  land  or  part  of  a  sec- 
tion which  may  be  included  in  any  military  patent  or  survey.  Now 
if  the  military  survey  is  itself  void  it  may  be  well  doubted  whether 
in  such  a  case  there  is  any  inhibition  from  selling;  still  if  the  re- 
ceiver should  sell  as  in  this  case,  and  the  military  survey  is  void 
and  the  prior  entry  and  patent  from  the  state  are  both  regular,  we 
see  no  reason  why  the  prior  patent  should  not  hold  as  s^ainst  a  pat- 
ent admitted  to  be  void.  If  Husbands  occupied  the  position  of  a 
mere  adverse  claimant,  by  reason  of  his  possession,  the  appellants 
exhibit  no  such  title  as  authorizes  them  to  recover. 

The  judgment  of  the  court  below  is  affirmed, 

C,  D.  Smith,  C.  S.  Marshall,  for  appellant, 
L,  D.  Husbands,  for  appellee. 


Willis  U.  Niblack  v.  Harrison  S.  Niblack,  etc. 

« 

Deed*— Acknawledgment  of  Receipt  of  Consideration. 

An  acknowledgment  In  a  deed  of  receipt  of  the  consideration  re- 
cited therein  is  only  prima  facie  evidence  thereof,  and  may  be  ovei^ 
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throvm  by  clear  and  satisfactory  evidence  that  the  consideration 
had  not  been  paid. 

Evidence— Confetslons  or  Admltelons. 

Confessions  or  admissions  are  the  strongest  evidence  against  tbe 
party  making  them  if  they  are  clearly  established,  the  only  weak- 
ness being  in  the  evidence  of  confessions  or  admissions. 

APFIBAL  FROM  CLARK  CIRCUIT  COURT. 

March  8,  1873. 

Opinion  by  Judge  PIeters  : 

L.  A.  Niblack  and  wife  in  1867  conveyed  100  acres  of  land  in 
Clark  County  to  their  son,  the  appellant,  for  the  consideration,  as 
expressed  in  the  deed,  "of  three  hundred  dollars  cash  in  hand,  and 
the  natural  love  and  affection  that  said  parties  have  for  their  said 
son,  etc.,  etc." 

In  1868  L.  A.  Niblack,  the  grantor,  died  intestate,  and  administra- 
tion was  granted  on  his  estate  to  appellant.  This  suit  was 
brought  by  a  part  of  the  heirs  of  the  intestate  claiming  the  estate 
to  be  distributed  against  appellant,  charging  that  he  never  paid  the 
three  hundred  dollars,  the  money  consideration,  for  the  land  to  his 
father  in  his  lifetime,  and  had  failed  and  refused  to  account  for 
the  same  since  his  death ;  and  they  pray  that  he  be  ccnnpelled  to 
pay  said  sum  of  money  to  them. 

Appellant  in  his  answer  denies  the  allegations  of  the  petition,  and 
avers  that  he  paid  the  money  to  his  father.  On  the  trial  of  the  issue 
thus  made  by  the  pleadings  judgment  was  rendered  by  the  court 
below  against  W.  V.  Niblack  for  the  sum  claimed  and  he  has  ap- 
pealed  to  this  court. 

The  recital  in  the  deed  is  to  be  regarded  as  an  acknowledgment 
of  the  receipt  of  the  three  hundred  dollars,  the  language  imports 
that  and  nothing  more.  But  such  an  acknowledgment  as  has  often 
been  held  by  this  court,  is  only  prinm  facie  and  not  conclusive  evi- 
dence of  pa)rment.  To  overturn  that  presumption,  however,  the 
evidence  should  be  clear  and  satisfactory  that  the  money  had  not 
been  paid. 

In  the  present  case  three  witnesses  testify  that  appellant  stated 
to  them  that  he  had  not  paid  the  money  and  promised  that  he  would 
pay  it,  and  a  fourth  says  in  a  conversation  with  appellant,  he  said 
he  would  settle  the  claim,  and  in  corroboration  of  that  position  it  is 
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shown  that  no  money  was  paid  when  the  deed  was  executed  and 
acknowledged,  and  appellant  gives  no  account  of  how  or  when  he 
madie  the  payment. 

Admissions  and  confessions  are  not  the  weakest  and  most  unre- 
liable evidence,  as  counsel  for  appellant  insists,,  known  to  the  law ; 
it  is  only  the  evidence  of  such  admissions  that  is  weak ;  but  confes- 
sions, or  admissions  for  themselves,  are  the  strongest  evidence 
against  the  party  making  them  when  they  are  clearly  established. 

We  are  therefore  satisfied  that  the  evidence  sustains  the  judg- 
ment, and  it  must  be  afHrmed. 


-,  for  appellant, 
-,  for  appellees. 


City  of  Paducah  v.  Holloran  &  Co. 

Judgment — Default. 

Where  the  allegatlone  of  a  petition  authorize  recovery  against  the 
city,  and  the  answer  offered  by  the  city  is  not  responsiye  to  the 
petition.  Judgment  may  be  rendered  agaflnst  the  city  by  default 

Municipal  Corporations — City  Taxes. 

'  The  power  of  taxing  for  public  improvements  within  the  dty 
limits  may  be  exercised  by  the  council  wtithout  the  consent  of  the 
citizen,  an4  his  property  may  be  subjected  to  the  payment  of  the 
tax  upon  the  consideration  alone  of  public  and  private  benefits  to 
be  derived  therefrom. 

Municipal  Corporations — Pleading— Defense. 

In  an  action  against  the  city  on  an  improvement  contract,  it  is 
no  defense  to  allege  that  although  the  improvement  ordinance  was 
a  nulUty  a  property  owner  is  lia)ble  by  reason  of  his  contract  under 
the  void  ordinance,  and  that  the  city  is  exempt  for  the  reason  that 
such  contract  was  made. 

APPEAL  FROM  McCRAOKEN  CIRCUIT  COURT. 

March  8,  1873. 

Opinion  by  Judge  Pryor  : 

The  appellees,  Holloran  &  Co.,  instituted  their  several  actions  at 
law  against  McGary,  Hamilton  &  Watts,  in  which  they  sought  to 
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recover  certain  sums  of  money  alleged  to  be  due  them  as  contrac- 
tors for  work  and  labor  in  grading,  excavating,  paving  and  curbing 
the  sidewalks  in  Court  street  in  the  city  of  Paducah,  under  and  by 
virtue  of  an  ordinance  of  the  city  council  passed  in  November, 
1865,  requiring  said  improvements  to  be  made,  at  the  exclusive  cost 
of  the  owners  of  the  property. 

This  ordinance  was  enacted  by  virtue  of  the  second  section  of 
Article  6  of  the  city  charter,  authorizing  the  council  to  have  such 
improvements  made  at  the  cost  of  the  owner  or  owners  of  the 
ground  fronting  the  improvement  according  to  the  number  of  front 
feet  each  may  own,  etc.,  provided  that  "when  any  such  improve- 
ment has  not  been  petitioned  for  by  the  owners  of  a  majority  of 
feet  of  ground  in  front  of  said  improvements  it  shall  require  a  ccm- 
currence  of  two-thirds  of  the  members  elected  in  office  of  the  board 
of  council  to  pass  the  ordinance  to  procure  said  improvement,  and 
the  final  vote  thereon  shall  be  taken  by  yeas  and  nays  and  recorded 
in  the  journals  of  the  proceedings  of  the  board  of  council."  Sec. 
3  of  the  same  article  provides  that,  "the  council  may  pass  ordi- 
nances to  procure  the  grading  and  paving  of  sidewalks  on  any  of 
the  squares  within  the  city  limits  when  the  street  has  been  graded 
and  paved,  or  graded  and  otherwise  improved  for  more  than  one 
year,  or  to  recurb  and  repave  said  sidewalks  if  required  at  the  cost 
of  the  owner  or  owners,  etc." 

The  city  council  under  the  sections  of  the  charter  referred  to 
not  only  required  the  property  owners  to  make  the  improvements 
designated  by  the  ordinance,  but  also  made  a  contract  at  or  about 
the  same  time  with  the  appellees  for  curbing,  guttering,  and  laying 
down  the  brick  pavement  on  that  portion  of  the  street  required  to 
be  improved  and  paid  for  by  the  city. 

After  the  passage  of  the  ordinances  for  the  improvement  of  Court 
Street  may  of  the  property  owners,  perhaps  a  majority  of  them, 
contracted  with  the  appellees  to  make  the  improvements  opposite 
their  lots  at  certain  specified  rates.  This  contract  with  the  property 
owners  was  submitted  to  the  council  and  by  that  body  ratified  and 
confirmed.  The  appellee  completed  his  work  of  improvement  on  the 
street  both  under  the  contract  with  the  owner  and  with  the  city. 

The  estimates  of  the  work  were  reported  to  the  council  and  al- 
lowed, and  the  work  accepted  by  that  body.  There  is  no  material 
difference  in  the  questions  of  law  or  fact  arising  upon  all  three  of 
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the  records  fUed  in  this  court  by  the  appellant  against  the  appellees. 
The  defendants,  McGary,  Watts  and  Hamilton,  filed  answers  in  the 
separate  suits  against  them  by  the  appellees  in  which  they  deny 
making  any  contract  with  the  appellees  for  the  work  done,  and  also 
denying  that  any  contract  was  made  by  the  city,  or  any  ordinance 
passed  by  the  board  of  council  as  required  them  to  pay  for  the  im- 
provements made,  or  subjected  their  lots  to  the  pzytnent  of  appellees' 
claims.  They  insist  that  the  council  had  no  power  by  ordinance  or 
otherwise  to  subject  their  property  to  taxation  for  the  improve- 
ment of  sidewalks,  as  well  as  the  street  upon  which  they  bordered, 
at  the  same  time,  and  further  that  the  ordinance  under  which  this 
work  was  done  was  not  enacted  by  the  council  as  required  by  Sec.  2 
of  Article  6  of  the  City  Charter,  which  enacts,  "that  where  a  ma- 
jority of  the  owners  of  lots  fail  to  petition  for  the  improvement, 
there  shall  be  a  concurrence  of  two-thirds  of  the  members  to  pass 
the  ordinance,  and  the  final  vote  thereon  shall  be  taken  by  yeas 
and  nays  and  recorded  in  the  journals  of  the  proceedings  of  the 
board,  etc." 

These  defenses  are  specifically  pleaded  by  all  the  defendants  ex- 
cept Mildred  Hamilton,  and  she  alleges  that  she  made  no  contract 
with  the  appellees,  and  also  denies  that  any  contract  was  made  by 
the  city;  that  the  improvements  were  made  upon  a  public  street 
of  the  town  and  she  had  no  power  to  prevent  it. 

Upon  the  filing  of  the  separate  answers  the  appellees  amended 
their  several  amended  petitions,  making  the  city  of  Paducah  a  de- 
fendant, and  alleging  in  substance  the  allegations  and  defenses  set 
up  in  the  answers  filed  by  the  property  owners;  that  the  ordi- 
nance requiring  these  improvements  was  in  violation  of  the  -city 
charter  and  that  no  recovery  could  be  had  as  against  the  defend- 
ant to  the  original  suits  or  Hens  enforced  upon  their  property  for 
the  work  done.  They  specifically  allege  that  a  majority  of  the  own- 
ers of  the  property  on  Court  Street  were  not  petitioners  to  the  coun- 
cil for  the  improvements  made,  and  that  the  yeas  and  nays  were  not 
taken  on  the  final  vote  passing  the  ordinance  and  recorded  in  the 
journals  of  the  proceedings  of  the  city  council. 

They  further  state  that  the  city  by  the  ordinance  passed  and  by 
contracts  made  with  the  appellees,  were  proceeding  to  improve,  and 
did  in  fact  improve  the  sidewalks,  and  the  public  street  all  within 
the  same  year  by  paving,  grading  and  curbing  each,  and  that  by 
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reason  of  these  violations  and  disregard  of  the  provisions  of  the  city 
charter  by  the  council,  they  can  not  enforce  in  law  or  equity  their 
claims  against  the  property  owners,  or  subject  their  lots  to  the 
payment  of  the  moneys  due  them  for  their  work. 

Process  as  executed  on  the  city  under  each  of  the  amended  peti- 
tions filed ;  and  the  city  failing  to  answer,  a  judgment  by  default  was 
rendered  for  the  amount  due  the  appellees  for  their  work  and  labor  in 
making  the  improvements.  After  this  judgment  had  been  rendered 
and  during  the  same  term  of  the  court  the  city  by  its  council  moved 
to  set  aside  the  judgment  and  offered  to  file  an  answer.  The  court 
refused  to  set  aside  the  judgment  or  permit  the  answer  to  be  filed, 
and  of  this  the  city  is  now  complaining. 

The  answer  offered  to  be  filed  by  the  city  fails  to  deny  any  of  the 
material  allegations  of  the  amended  petitions.  The  fact  of  the  coun- 
cil having  ratified  the  contract  made  by  the  citizens  or  property 
owners  after  the  passage  of  the  ordinance  is  no  evidence  that  a 
majority  of  the  owners  of  the  ground  fronting  Court  Street  peti- 
tioned the  city  council  for  the  improvements,  nor  can  this  contract 
be  deemed  equivalent  to  such  a  petition  for  the  reason  that  its  exe- 
cution took  place  by  reason  of  the  ordinance  already  passed  and 
the  property  owners  were  forced  to  make  the  contract,  or  have  the 
sidewalks  improved  by  the  city  at  their  expense.  Nor  is  there  any 
evidence  appearing  upon  the  records  of  the  board  of  council  that 
the  yeas  and  nays  were  taken  upon  the  passage  of  the  ordinance, 
and  the  city  in  the  answer  offered  to  be  filed  fails  to  respond  to 
the  allegations  of  the  amended  petitions  on  this  subject.  The 
only  response  offered,  to  be  made  is,  that  the  ordinance  was 
passed  by  the  unanimous  vote  of  two-thirds  of  the  whole  body, 
the  records  showing  the  names  of  the  councilmen  present.  Nor 
does  the  answer  controvert  the  point  that  the  council  made  a 
contract  or  passed  an  ordinance  by  which  these  improvements 
were  to  be  made  on  the  sidewalks,  and  the  public  streets  at  the 
same  time,  and  within  the  same  year. 

The  answer  offered  by  the  city  is  not  responsive  to  the  peti- 
tion, and  if  the  allegations  of  the  amended  petitions  authorize  a 
recovery  against  the  city  it  was  right  and  proper  to  render  the 
judgment  by  default. 

This  court  in  the  case  of  Kaye  v.  Hall,  13  B.  Mon.  455, 
in  a   case   exactly   analc^fous   to   the   one   now   presented,   says: 
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That  when  there  is  such  a  clause  in  the  chailer  as  requires  a 
vote  of  two-thirds  to  pass  the  ordinance,  and  that  this  vote  shall 
be  evidenced  by  the  yeas  and  nays  entered  on  the  record,  that 
the  record  of  the  yeas  and"  nays  is  the  exclusive  evidence  of  the 
requisite  majority  having  voted  for  the  ordinance.  The  exer- 
cise of  the  power  conferred  upon  the  council  may  sometimes,  as 
said  by  this  court  in  the  case  referred  to,  be  arbitrary  and  op- 
pressive and  always  liable  to  abuse,  and,  therefore,  the  council, 
in  the  exercise  of  the  authority  conferred  by  the  charter  should 
be  held  to  a  strict  compliance  with  its  provisions.  The  power 
of  taxation  for  the  purpose  of  improvement  within  the  city  limits 
may  be  exercised  by  the  council  without  the  consent  of  the  cit- 
izen, and  his  property  subjected  to  the  payment  of  the  debt  thus 
contracted  upon  the  consideration  alone  of  the  public  and  private 
benefits  to  be  derived  from  it.  In  order  ^o  prevent  such  legisla- 
tion by  the  council  from  becoming  onerous  to  the  citizen,  and 
particularly  in  reference  to  sidewalks  where  the  street  itself  has 
not  been  improved,  the  third  section  of  article  6  of  the  charter 
was  enacted  by  which  this  power  could  not  be  exercised,  and  the 
improvements  of  the  sidewalks  made  where  the  street  itself  had 
not  been  graded  and  paved  for  more  than  one  year  previous  to 
the  passage  of  the  ordinance.  This  the  board  of  councilmen  vio- 
lated in  requiring  the  improvements  made,  and  if  not,  the  vote 
passing  the  ordinance  was  not  in  compliance  with  the  charter, 
for  the  reason  that  the  yeas  and  nays  were  not  taken  and  re- 
corded as  provided  by  section  2  of  article  6. 

There  was  no  contract  made  with  any  of  the  defendants  to  the 
original  actions  brought  for  the  improvements  made.  The  con- 
tract filed  with  the  pleadings  and  ratified  by  the  council  does  not 
contain  the  names  of  any  of  the  parties  against  whom  these 
suits  were  instituted.  And  even  if  such  contracts  had  been 
made,  if  executed  by  the  citizen  by  reason  of  this  ordinance  that 
was  in  violation  of  the  city  charter,  and  the  owner  liable  therefor, 
it  is  no  defense  in  an  action  against  the  city,  to  s'ay,  that  although 
the  ordinance  was  a  nullity,  the  citizen  is  liable  by  reason  of  his 
contract  under  this  void  ordinance,  and  the  city  itself  exempt  for 
no  other  reason  than  that  such  a  contract  was  made. 

The  contract  made  with  Mrs.  McClellan  can  not  be  enforced  for 
the  reason  that  she  had  no  power  to  make  it,  and  the  title  to  the 
property  was  not  in  the  party  for  whose  benefit  she  made  it. 


552  Kentucky  Opinions. 


Opinion  of  the  Court. 


The  appellees  had  no  lien  upon  the  property  for  their  work  done 
and  the  judgments  rendered  against  the  city  must  be  enforced.  The 
judgments  are  each  affirmed. 

Williams,  for  appellant 

Bigger  &  Mass,  for  appellees. 


Chas.  a.  Graves  v,  J.  M.  Corbin. 

Vendor  and  Purchaser—Purchase-nioney  Notea — Foreclosure  of  Lien. 

Where  one  is  the  holder  and  owner  of  three  purchaae-money  notes 
secured  by  a  lien  retained  in  the  deed,  the  court  should,  on  decreing 
a  sale  of  the  land,  direct  the  sale  of  ao  much  of  it  aa  may  be  neces- 
sary to  satisfy  the  judgment  then  rendered,  leaving  the  deferred 
installment  to  have  its  lien  on  the  remaining  land. 

APPEAL  FROM  BOONE  CIRCUIT  COURT. 

March  8,  1873. 

Opinion  by  Judge  Lindsay: 

It  was  error  to  adjudge  a  sale  of  the  land,  subject  to  the  lien  for 
a  note  for  two  thousand  dollars  not  due  when  the  judgment  was 
rendered. 

It  is  apparent  from'  the  pleadings  that  Corbin  was  the  holder  and 
owner  of  all  three  of  the  notes  secured  by  the  lien  retained  in  the 
deed.  Under  such  circumstances,  there  being  no  possibility 
of  a  contest  as  to  priority,  as  is  the  case  when  the  lien  notes  have 
been  assigned,  and  are  held  by  different  persons,  the  court  should 
have  directed  a  sale  of  so  much  of  the  land  as  might  be  necessary 
to  satisfy  the  judgment  then  rendered,  leaving  the  deferred  in- 
stallment to  have  its  lien  on  any  remaining  portion.  Emison  v. 
Risk,  Mss.  Opinion  Sept.  5th,  1872.    Hardin,  Judge. 

The  sale  of  the  absolute  title  is  better  calculated  to  invite  compe- 
tition in  bidding,  and  is  advantageous  to  both  creditor  and  debtor. 

Waiving  any  question  as  to  the  propriety  of  the  action  of  the 
court  in  hearing  the  cause  without  giving  appellant  time  to  prepare 
his  defense,  inasmuch  as  the  question  will  be  re-opened  by  the  re- 
versal, no  judgment  should  be  rendered  for  the  payment  of  the 
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notes  sued  on,  until  the  question  as  to  whether  the  infant  heir  of 
J.  S.  Nelson,  deceased,  will  recover  the  six  acres  he  has  sued  for,  is 
determined.  If  these  six  acres  are  lost,  and  it  is  true  that  upon 
them  are  situated  the  buildings,  orchard  and  garden,  and  that  they 
are  of  the  value  suggested  by  appellant  in  his  answer,  or  even  ap- 
proximate that  amount  in  value,  it  may  be  proper  to  rescind  the 
contract,  instead  of  compelling  the  payment  of -the  purchase  money. 
The  judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 

Stevenson  &  Myers,  for  appellant, 

J.  L,  Corbin,  for  appellee. 


J.  C.  Small,  Adm'r,  v.  J.  C  Calhoun,  etc. 

Bills  and  Notea — ^Amount  of  Recovery. 

In  an  action  on  a  note,  the  amount  of  recovery,  after  deducting 
certain  set-offs  and  credits,  stated. 

APPEAL  FROM  McCRACKEN  CIROUIT  COURT. 

March  10,  1873. 

Opinion  by  Judge  Peters  : 

By  the  writing  sued  on  the  obligors  therein  promised  twelve 
months  after  date  to  pay  the  intestate,  B.  Small,  guardian  for  Mary 
C.  Smedley,  seventeen  hundred  and  sixty-six  and  38-100  dollars, 
with  interest  from  date,  and  agreed  if  the  debt  was  not  paid  promptly 
when  due  the  interest  should  be  paid  annually,  or  bear  interest 
from  the  time  it  was  payable.  The  interest,  therefore,  by  the  terms 
of  the  writing,  if  not  paid  at  the  end  of  each  year,  became  as  prin- 
cipal and  bore  interest. 

From  the  evidence  it  appears  that  intestate  petitioned  the  board 
of  councilmen  to  improve  the  street  and  sidewalks  fronting  his 
property,  and  a  man  of  his  name,  who  we  may  assume  was  the  man 
who  presided  as  chairman  of  the  meeting  when  the  petition  was 
presented,  ordered  the  petition  to  be  received  and  referred ;  and  aft- 
erwards, when  .the  improvements  had  been  completed,  the  esti- 
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mates  made,  and  the  owners  of  lots  fronting  the  improvements 
ordered  to  pay  the  costs,  and  the  claim  therefor  on  the  intestate 
had  been  assigned  to  Calhoun  and  pa)anent  demanded,  he  promised 
to  settle,  recognized  it  as  a  just  subsisting  debt,  and  in  effect 
promised  payment.  We,  therefore,  conclude  that  for  $46675,  as 
of  date  September  1st,  1858,  appellees  were  entitled  to  credit  on  the 
debt. 

Appellees  are  also  entitled  to  a  credit  for  the  amount  of  taxes  as 
claimed  upon  the  list  filed  with  the  answer,  less  $168.86,  for  which 
appellant  exhibited  a  receipt  dated  June  8,  1868. 

After  taking  the  amount  for  which  the  note  was  executed,  cal- 
culating the  interest  and  making  it  principal  at  the  end  of  each 
year,  and  then  taking  off  all  proper  credit,  there  appears  to  be  due 
to  appellant  the  sum  of  ninety-two  dollars  with  interest  from  the 
1st  of  September,  1868,  until  paid. 

Wherefore,  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  to  render  judgment  in  favor  of  appellant  against 
appellees  for  the  sum  of  ninety-two  dollars  with  interest  at  the 
rate  of  six  per  cent,  per  annum  from  the  1st  of  September,  1868, 
till  paid  and  his  costs. 

L.  D.  Husband,  for  appellant. 

Biggor,  for  appellees. 


Commonwealth,  for  Use  of  Lucy  White,  v.  Ben  Sanders,  etc. 

Recognizances — Liability  of  Sureties  on  Bond. 

Where  a  defendant  In  a  bastardy  proceeding  entered  into  a 
recognizance  to  appear  in  court  on  the  first  day  of  the  next  tenn 
of  the  court  and  abide  and  perform  the  judgment  of  the  court  and 
did  appear  and  responded  to  the  judgment  of  the  court  by  surrend- 
ering himself  to  the  jailor  of  the  county  and  remaining  In  jail  until 
regularly  discharged  as  an  Insolvent  debtor,  there  is  no  breach  ot 
the  recognizance  whereby  his  surety  is  rendered  liable. 


Recognizances — Undertaking  of  Sureties  on  Bond. 

A  surety  on  a  receognlzance  bond  simply  undertakes  that  no  loss 
shall  be  sustained  by  the  plaintiff  or  the  commonwealth  because 
of  the  release  of  the  defendant  from  custody,  and  that  the  defend- 
ant shall  at  all  times  hold  himself  subject  to  the  law  as  though  h9 
were  confined  in  jail. 
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APPEAL  FROM  MSSRIOER  CIRCUIT  COURT. 

Marcti  11,  1873. 

Opinion  by  Judge  Lindsay  : 

The  conditions  of  the  recognizance  to  be  entered  into  by  a  party 
proceeded  against  upon  a  charge  of  bastardy  are,  that  he  will  appear 
in  the  county  court  of  the  county  in  which  the  warrant  issued  on  the 
first  day  of  the  succeeding  term,  and  abide  by  and  perform  the  judg- 
ment of  said  court.  Section  3,  Act  June  3d,  1865.  Myers  Sup- 
plement page  63. 

Should  the  accused  fail  to  appear  as  required  by  his  recognizance, 
and  fail  to  respond  to  and  satisfy  any  judgment  that  may  be  ren- 
dered, the  bond  shall  be  forfeited  and  judgment  rendered  thereon. 
Ibid,  section  5. 

If  the  accused  is  adjudged  the  father  of  the  bastard  child,  he 
shall  enter  into  bond  with  good  security,  to  be  examined  by  the 
county  attorney  and  approved  by  the  court,  conditioned  for  the 
pa3anent  of  the  sums  adjudged  in  each  installment  as  the  court  shall 
direct,  and  in  case  of  his  failure  to  enter  into  such  bonds,  the  court 
shall  commit  him  to  jail,  there  to  remain  until  he  shall  give  the  bond, 
pay  the  money  or  be  discharged  as  an  insolvent  debtor.    lb..  Sec.  10. 

In  this  case  Ben  Sanders,  the  party  charged,  did  appear,  and  re- 
spond to  the  judgment  of  the  court  against  him,  by  surrendering 
himself  to  the  jailer  of  the  county,  and  remaining  in  jail  until  regu- 
larly discharged  as  an  insolvent  debtor. 

There  having  been  no  breach  of  the  undertaking  of  his  surety, 
the  latter  can  not  be  compelled  to  satisfy  the  judgment  in  the  case. 

The  object  of  the  recognizance  is  to  secure  the  appearance  of  the 
accused,  and  his  obedience  to  such  orders  as  the  court  may  legally 
make  in  the  progress  of  the  trial,  and  in  the  enforcement  of  such 
judgment  as  may  be  recovered  against  him. 

If  he  had  failed  to  give  the  recognizance  it  would  have  been  the 
duty  of  the  county  judge  to  commit  him  to  jail,  there  to  remain 
until  it  was  given,  or  he  discharged  according  to  law. 

His  bondsman  or  surety  undertook  that  no  loss  should  be  sus- 
tained by  the  complainant  or  by  the  commonwealth  in  case  of  his 
release  from  custody,  and  that  he  at  all  times  would  hold  himself 
subject  to  the  law  as  completely  as  though  he  was  confined  in  the 
jail. 


556  Kentucky  Opinions. 

Opinion  of  the  Court. 

Here  no  loss  has  been  sustained  by  any  one,  and  all  the  orders  of 
the  court  have  been  enforced  in  the  exact  manner  they  could  have 
been  had  no  recognizance  been  given.  Such  being  the  facts  the 
surety  had  incurred  no  liability,  and  the  proceedings  against  him 
upon  the  alleged  forfeiture  was  properly  dismissed. 

Judgment  atHrmed. 

/.  B,  Thompson,  John  Rodman,  for  appellant, 
C.  A,  &  P.  W.  Hardin,  for  appellee. 


Clark  &  Duncan,  Assignees  of  Bank  of  Bowling  Green,  v. 

HiNEs  AND  Thomas. 


Bills  and  Notes— Presentation  for  Payment. 

It  was  held  that  the  drawers  at  bUls  were  not  discharged  from 
liability  to  the  payee  because  of  the  failure  to  present  the  bills  to 
the  drawee  for  payment. 

APPEAL  PROM  WARREN  CIRCUIT  COURT. 

March  12,  1873. 

Opinion  by  Judge  Pryor  : 

There  was  no  attempt  to  sustain  the  plea  of  payment  by  any 
proof  whatever. 

Hines  and  Thomas  were  the  drawers  of  both  bills,  and  obtained 
the  money  on  them  by  a  sale  and  transfer  to  the  Bank  of  Bowling 
Green. 

The  bills  were  addressed  to  R.  H.  Robinson,  Louisville,  Ky. 
The  paper  has  long  since  matured  and  no  part  of  the  money  has 
has  ever  been  paid  by  the  appellees.  Robinson  had  no  funds  of 
the  appellees  with  which  to  pay  any  part  of  the  debt,  or,  if  he  had, 
it  is  conceded  and  also  proven  that  every  dollar  of  the  funds 
he  had  in  his  hands  belonging  to  the  appellees  has  been  with- 
drawn by  them,  and  it  is  now  argued  by  counsel  that,  because 
the  paper  was  not  presented  to  Robinson  for  acceptance  the 
drawers  are  discharged  from  all  liability. 

The  appellees  have  sustained  no  loss  by  reason  of  the  failure 
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of  the  appellant  to  present  the  paper  for  acceptance.  It  is  not 
pretended  that  Robinson  owes  them  one  cent,  but  is  admitted 
that  the  drawers  have  received  every  dollar  from  Robinson 
with  which  they  intended  the  paper  should  be  taken  up. 

If  the  appellants  should  institute  an  action  against  Robinson 
no  recovery  can  be  had  for  the  reason  that  he  has  never  accepted 
the  paper,  and  for  the  additional  reason  that  all  the  funds  he 
had  belonging  to  Hines  and  Thomas  have  been  paid  them;  and 
yet  Hines  and  Thomas  say:  "Although  we  withdrew  the 
funds  and  have  never  paid  you  your  money,  still  we  are  released 
because  you  failed  to  present  the  two  bills  for  acceptance. 

Upon  the.  facts  shown  there  is  no  doubt  but  what  the  appel- 
lant was  entitled  to  a  judgment.  The  judgment  of  the  court 
below  is  reversed  and  cause  remanded  with  directions  to  award 
the  appellant  a  new  trial,  and  for  further  proceedings  consistent 
with  this  opinion. 

Rades  &  Clar,  J.  K,  Underwood,  for  appellants, 
Warner  Underwood,  for  appellees. 


Thos.  McIlvoy  v.  W.  E.  Selecman. 

Appeal — ^Triai  de  Novo. 

An  appeal  to  the  circuit  court  from  an  election  contest  board 
must  be  tried  de  novo,  and  it  is  not  required  that  the  appeal  be 
taken  to  the  circuit  court  by  bill  of  evidence  and  bill  of  exceptions, 
as  no  such  method  of  appeal  from  such  a  board  is  prescribed  by  law. 

APPEAL  from:  WASHINGTON  CJIRCUIT  COURT. 

March  13,  1873. 

Opinion  by  Judge  Peters  : 

The  parties  to  this  controversy  were,  in  1870,  opposing  candi- 
dates for  the  office  of  attorney  for  the  county  of  Washington. 
The  board  for  examining  the  poll  books  for  the  county  after  the 
election  gave  the  certificate  of  election  to  appellee. 

Thereupon  appellant  contested  the  election  and  the  board 
fixed  by  law  for  determining  the  contest,  after  an  elaborate  in- 
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vestigation  of  the  merits  of  the  contest,  concurred  with  the  ex- 
amining board  and  awarded  the  certificate  to  appellee. 

Appellant,  feeling  himself  aggrieved  by  the  last  decision,  ap- 
pealed to  the  circuit  court.  And  appellee  moved  that  court  to 
dismiss  the  appeal  on  the  grounds : 

First.  That  appellant  had  failed  to  file  in  court  an  authentic 
copy  of  the  record  of  the  proceedings  before  the  contesting 
board. 

Second.  That  no  bill  of  exceptions  was  prepared  or  signed,  or 
note  of  record  made  by  said  contesting  board,  although  much  proof, 
both  oral  and  written,  was  heard  on  the  trial  before  said  board. 

Third.  That  the  appeal  was  not  taken  in  manner  and  form 
required  by  law. 

The  motion  was  sustained  and  the  appeal  dismissed,  and  of 
that  ruling  appellant  now  complains. 

The  first  question  to  be  determined  is,  was  the  appeal  properly  dis- 
missed ? 

An  act  of  the  legislature,  entitled  an  act  to  amend  Sec.  4, 
Article  7,  Chapter  32,  of  the  Revised  Statutes,  approved  March 
21,  1870,  reads  as  follows: 

"Section  1.  That  Sec.  4  and  its  subsections,  Article  7,  Chap- 
ter 32,  of  the  Revised  Statutes,  be  so  amended  that  any  person  in 
interest,  feeling  himself  aggrieved  by  the  decision  of  the  board 
whose  duty  it  is  to  decide  contested  elections  under  said  section 
4,  shall  have  the  right  to  appeal  from  the  decision  of  said  board 
to  the  Circuit  Court  of  the  county  in  which  said  contestant  re- 
sides, and  from  thence  to  the  Court  of  Appeals." 

This    act   took  effect    from   its  passage  (1    Sess.    Acts     138). 

Section  4  and  subsections.  Article  7,  Chapter  32  of  the  Revised 
Statutes,  to  which  the  foreging  act  is  an  amendment,  provides 
who  shall  constitute  the  board  for  determining  a  contcisted  elec- 
tion of  officers  elected  by  the  voters  of  a  county,  how  such 
board  shall  be  organized,  the  mode  of  procedure,  and  its  duties. 
Subsection  2  provides  that  the  decision  of  the  board  shall  be 
given  in  writing  and  signed  in  triplicate,  one  copy  to  be  entered 
on  the  minutes  of  the  court,  another  handed  to  the  successful 
party,  and  the  other,  when  necessary  for  obtaining  a  commis- 
sion, forwarded  by  mail  to  the  secretary  of  state. 

The  amendatory  act  quoted  secures  to  a  party  interested  an 
appeal  to  the  Circuit  Court  without  prescribing  the  mode  of  trial 
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in  that  court,  and  whether  such  appeals  are  to  be  tried  de  novo, 
or,  as  appeals  are  tried  in  this  court,  must  be  determined  by  the 
analogies  of  the  law. 

If  the  case  is  to  be  tried  in  the  Circuit  Court,  as  strictly  an 
appellate  tribunal,  then  it  must  be  tried  on  a  bill  of  evidence  and 
a  bill  of  exceptions,  containing  all  the  evidence  heard  on  the 
trial  before  the  board  of  triers,  the  legal  question  then  decided 
and  exceptions  properly  taken  to  the  rulings  on  the  questions 
there  and  signed  and  certified.  This  board  is  not  a  court  of 
record.  We  have  no  statute  prescribing  how  bills  of  excep- 
tions shall  be  made  out,  signed  and  certified  by  said  board  so  as 
to  give  them  verity,  and  such  tribunals  were  unknown  to  the 
common  law.  There  is,  then,  no  mode  known  by  which  the 
case  can  be  made  up  and  prepared  for  the  Circuit  Court,  as  ap- 
peals are  tried  in  this  court.  Therefore,  from  the  necessity  of  the 
case,  the  appeal  in  the  circuit  court  must  be  tried  de  novo. 

It  results  that  the  court  below  erred  in  sustaining  appellee's 
motion  and  in  dimissing  the  appeal.  Wherefore,  the  judgment 
is  reversed  and  the  cause  is  remanded  for  further  proceedings 
consistent  herewith. 

The  chief  justice  not  sitting. 

Knott,  McElroy,  for  appellant, 
McKay,  Bush,  for  appellee. 


Peter  Turpin  v.  Commonwealth. 

Removal  of  Causet— Trial  of  Negro. 

A  motion  to  transfer  a  criminal  ease  against  a  negro  pending  In 
the  county  court  to  the  United  States  Court,  was  held  properly 
overruled,  since  Jurisdiction  was  In  the  state  court 

APPEAL  FROM  JESSAMINE  CIBCUIT  COURT. 

March  13,  1873. 

Opinion  by  Judge  Lindsay  : 

If  the  United  States  Courts  ever  had  jurisdiction  to  try  per- 
sons charged  with  offenses  against  the  laws  of  Kentucky,  a 
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question  not  necessary  to  decide,  this  court  knows  judicially 
that  since  the  passage  of  the  act  of  assembly  making  negroes 
competent  witnesses,  the  United  States  District  Court  in  this 
state  has  refused  to  entertain  jurisdiction  of  indictments  (found 
by  grand  juries  in  the  state  courts)  against  negroes  for  such 
offenses. 

If  the  motion  in  this  case  to  transfer  to  the  federal  court  had 
prevailed,  the  prosecution  would  undoubtedly  have  been  re- 
manded to  the  state  court  by  that  tribunal.  It  follows,  there- 
fore, that  no  matter  what  may  have  been  the  proper  construc- 
tion of  the  law  "aforetime,"  that  the  motion  in  this  case  did  not 
oust  the  Jessamine  Circuit  Court  of  its  jurisdiction. 

Judgment  affirmed. 

W.  Brown,  for  appellant, 
,  for  appellee. 


Ben  Gooden  v.  R.  P.  Gresham. 

Appeal — Final  Judgment  or  Order. 

The  oyemillng  of  defendant's  motion  to  dismiss  the  proceedingB 
and  set  the  same  aside,  is  not  a  final  order  or  judgment  from  whldi 
an  appeal  can  be  prosecuted. 

APPEAL  FROM  ROCKCASTLE  CIRCUIT  COURT. 

March  13,  1873. 

Opinion  by  Judge  Peters  : 

The  order  appealed  from  in  this  case  reads  as  follows: 
"This  cause,  having  been  submitted  to  the  court  on  motion  of 
the  defendant  to  dismiss  the  proceedings  herein  and  set  aside 
the  same,  and  the  court  now  being  sufficiently  advised  thereon, 
overruled  said  motion,  to  the  overruling  of  which  the  defendant 
excepts  and  prays  an  appeal  to  the  Court  of  Appeals,  which  is 
granted." 

For  appellee,  it  is  insisted,  that  this  is  not  a  final  order  or 
judgment  from  which  an  appeal  can  be  prosecuted  to  this  court. 
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Opinion  of  the  Court. 

In  Maysville  &  Lexington  Railroad  Co.  v.  Punnet t,  15  B.  Mon.  38, 
this  court  held  that  a  final  order  either  terminates  the  action  itself, 
decides  some  matter  litigated  by  the  parties,  or  operates  to  divest 
some  right  in  such  manner  as  to.  put  it  out  of  the  power  of  the 
court  making  the  order,  after  the  expiration  of  the  term,  to  place 
the  parties  in  their  original  position.  Now  it  is  perfectly  mani- 
fest that  in  overruling  appellant's  motion  to  dismiss  the  pro- 
ceedings and  set  aside  the  same,  the  court  below  did  not  termi- 
nate the  action,  decided  no  matter  litigated,  and  it  did  not  op- 
erate to  divest  the  party  of  any  right  or  deprive  the  court  of  the 
power  to  place  the  parties  in  their  original  position  after  the 
expiration  of  the  term,  because  the  court  could,  either  at  that  or 
the  next  term  of  the  court,  have  gone  on  and  disposed  of  the 
case  just  as  if  no  such  order  had  been  made  and,  indeed,  could, 
at  any  time,  have  reconsidered  said  motion.  But  if  appellant's 
motion  had  prevailed,  all  the  court  could  have  done  would  have 
been  to  dismiss  his  appeal  on  his  own  motion,  for  the  jurisdic- 
tion of  the  circuit  court  being  strictly  appellate,  if  on  trial  of 
the  appeal  it  should  have  adjudged  that  the  county  court  erred. 
It  could  have  only  reversed  the  judgment  and  remanded  the 
cause  for  such  judgment  to  be  rendered  as  it  might  have  directed. 
Helm,  etc,  v.  Short,  etc.,  7  Bush  623. 

Appeal  dismissed  for  want  of  jurisdiction. 

Scott,  Holman,  Bradley,  for  appellant. 

James,  for  appellee. 


Walter  C.  Whitaker  v.  E.  M.  Gault. 

Parties — NecMtary  Parties* 

In  a  suit  on  a  trayense  bond,  it  was  held  that  It  was  not  neces- 
sary that  all  the  obligors  be  made  parties. 

Principal  and  Surety — ^Traverse  Bond. 

A  surety  on  a  traverse  bond  was  held  liable  because  the  traverse 
was  not  prosecuted  with  effect. 

APPEAL  FROM  JEFFERSON  CIRCUIT  COURT. 

March  14,  1873. 

36 


562  Kentucky  Opinions. 

Opinion  of  the  Court. 

Opinion  by  Judge  Lindsay  : 

It  is  too  late  now  to  inquire  whether  the  traverse  of  the  find- 
ing of  the  jury  in  th^  forcible  entry  and  detainer  case  of  Gault 
V.  Price  should  have  been  prosecuted  to  the  county  court  in- 
stead of  the  Court  of  Common  Pleas.  The  judgment  of  the  latter 
court  was  affirmed  on  appeal  by  this  court,  and  that  judgment 
is  now  conclusive  as  to  the  validity  of  the  bond  sued  on.  It  was 
not  necessary  that  all  the  obligors  to  the  bond  should  have  been 
sued.    Appellee  had  the  right  to  sue  all  or  any  of  them. 

The  answer  presented  no  legal  ground  of  defense,  and  the 
judgment  upon  the  facts  as  to  damages  sustained  seems  to  be 
for  the  proper  amount. 

It  is  therefore  affirmed.  In  response  to  petition  for  rehearing, 
we  would  say,  that  the  record  shows  that  the  traverse  bond  was 
not  taken  by  the  Common  Pleas  Courts,  but  by  Matlock,  the 
justice,  who  was  the  proper  person  to  take  it.  The  condition  of 
the  bond  is  that  Price  and  Whitaker  would  pay  to  Gault  all 
damages  he  might  sustain  by  reason  and  in  consequence  of  the 
traverse  if  it  should  not  be  prosecuted  with  effect.  It  was  not 
prosecuted  with  effect,  hence  Whitaker,  the  surety,  is  liable. 

Petition  overruled. 

John  C.  Walker,  for  appellant. 
Bodley  &  Stimrall,  for  appellee. 


A.  J.  Knowles,  Adm'r,  v.  Z.  Leaks. 

Arbitration  and  Award — Unanimity  of  Decision. 

Where  a  cause  is  submitted  to  arbitrators  and  no  umpire  Is 
selected,  the  arbitrators  are  substituted  for  a  jury,  and  the  same 
unanimity  is  necessary  in  making  an  award  as  is  required  of  a 
jury  in  rendering  a  verdict 

APPEAL  from:  WARRiBSN  CIRCUIT  COURT. 

Mferch  16.  1873. 

Opinion  by  Judge  Lindsay  : 

The  matters  in  litigation  in  this  action  were  submitted  "to 
the  arbitration  of  P.  Hines,  William  Cook  and  J.  M.  Donaldson." 
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This  court  is  of  opinion  that  it  was  necessary  that  all  three 
of  these  gentlemen  should  concur  in  the  award  to  make  it  bind- 
ing on  the  parties. 

Section  1,  Chapter  3,  Revised  Statutes,  authorizes  the  sub- 
mission of  controversies  to  one  or  more  arbitrators,  or  to  two 
and  the  umpire.  Here,  the  submission  was  to  arbitrators  alone. 
There  was  no  umpire  named.  We  must  presume,  and  the  law 
seems  to  be  based  upon  the  idea,  that  where  no  umpire  is  se- 
lected, the  parties  substitute  the  arbitrators  for  a  jury,  and  the 
same  unanimity  necessary  to  enable  a  jury  to  render  a  verdict 
is  necessary  to  authorize  arbitrators  to  make  an  award. 

Section  3,  Chapter  21,  Revised  Statutes,  does  not,  in  our  opin- 
ion, apply  to  arbitration.  The  award  in  this  case  should  have 
been  set  aside. 

Judgment  reversed  and  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 

Bates  &  Wright,  Bush,  for  appellant. 

D.ulciney,  Halsell,  for  appellee. 


D.  A.  Watson  v.  Wash.  Spradling^  Ex'r. 

Guardian  and   Ward — Confirmation  of  Sale. 

The  court  cannot  at  the  instance  of  a  guardian  have  a  void  sale 
by  the  guardian  confirmed,  In  a  suit  to  which  the  wards  were  not 
parties,  upon  the  ground  that  it  would  be  to  the  Interest  of  the 
wards,  where  the  purchaser  at  the  judicial  sale  Is  resisting  confir- 
mation. 

APPEAL  PROM  LOUISVILLE  CHANCERY  COURT. 

March  17.  1873. 

Opinion  by  Judge  Lindsay  : 

The  sale  to  Watson  by  the  marshal  of  the  Chancery  Court 
was  absolutely  void  as  to  the  children  of  Louisa  Spradling,  they 
not  having  been  made  parties  to  the  suit  in  which  the  judgment 
of  sale  was  rendered.  Watson  was,  therefore,  entitled,  when 
the  marshal's  report  was  filed,  to  have  the  sale  set  aside  and  his 
bonds  canceled. 
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The  only  remaining  question  is,  whether  the  chancellor  had 
the  power  by  subsequent  proceedings  to  perfect  Watson's  title 
and  compel  him  to  take  and  pay  for  the  property.  He  was  not 
made  a  party  to  the  amended  petition  bringing  these  children 
before  the  court,  and,  so  far  as  appears  from  the  record,  took  no 
part  in  the  preparation  of  this  branch  of  the  litigation.  No 
special  importance,  however,  is  attached  to  either  of  these  facts, 
except  that  they  show  that  he  did  not  consent  to  any  of  the  steps 
therein  taken. 

The  will  of  Washington  Spradling,  deceased,  charged  the  es- 
tate devised  to  Louisa  Spradling  for  life  with  remainder  in  fee 
to  her  children,  with  the  payment  of  one-fourth  of  his  indebted- 
ness. 

It  was  the  duty  of  the  chancellor,  upon  the  petition  of  the 
executor,  to  decree  a  sale  of  so  much  thereof  as  might  be  neces- 
sary for  this  purpose,  but  this  could  not  be  done  so  as  to  divest 
the  children  of  title  to  the  portion  sold  without  making  them 
parties  to  the  suit.  The  judgment  of  March  12,  1872,  attempts  to 
confirm  a  sale  thus  made,  because  it  appears  to  be  beneficial  to 
them.  It  is  to  be  observed,  too,  that  this  is  not  done  upon  the 
application  of  the  children,  nor  of  their  statutory  guardians,  but 
upon  the  petition  of  the  executor  of  Washington  Spradling,  de- 
ceased, whose  interest  is  necessarily  antagonistic  to  theirs.  Hav- 
ing failed  to  make  them  parties  to  this  original  petition  as  he 
should  have  done,  he  now  seeks  to  divest  them  of  title  and  to 
compel  the  purchaser  to  accept  title  under  a  judgment  based 
upon  the  idea  that  it  is  to  their  interest  that  they  should  be 
compelled  to  confirm  this  void  sale. 

It  seems  to  us  that  the  chancellor  possesses  no  such  power  as 
that  here  attempted  to  be  exercised.  If  the  executor,  and  Louisa 
Spradling,  and  Watson,  the  appellant,  had  entered  into  a  private 
contract  of  sale,  exactly  similar  in  terms  to  that  made  by  the 
marshal,  no  court  upon  this  joint  application  would  have  ren- 
dered a  judgment  conveying  the  interests  of  these  infants  to 
the  purchaser,  no  matter  how  beneficial  the  sale  might  be  to 
them.  The  judicial  sale  is  of  no  higher  dignity,  so  far  as  they 
are  concerned,  than  would  have  been  the  private  contract  of  sale. 

The  proceedings  are  in  no  wise  analogous  to  proceedings  for 
the  sales  of  infants'  real  estate  under  the  provisions  of  Chapter 
86  of  the  Revised  Statutes. 
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In  those  proceedings  in  contemplation  of  law,  the  sales  arc 
made  upon  the  application  of  the  infants.  The  chancellor  makes 
and  confirms  them  because  the  legal  disabilities  of  the  owners 
prevent  them  from  acting  in  person.  The  purchaser  buys  from 
the  infant,  or  from  the  chancellor  who  represents  the  infant. 
Like  all  other  contracts  with  infants,  they  bind  the  adult  pur- 
chaser, but  may  be  avoided  by  the  infant  vendor.  If  the  chan- 
cellor finds  that  by  reason  of  some  irregularity  in  the  proceed- 
ings he  cannot  pass  the  title  to  the  purchaser,  he  may,  under  the 
amendments  to  said  chapter  in  certain  cases,  by  subsequent  pro- 
ceedings cure  these  defects  and  complete  the  sale  by  a  convey- 
ance. In  other  words,  he  has  the  right  to  refuse  to  rescind  the 
executory  contract,  upon  the  motion  of  the  purchaser,  whenever 
he  finds  it  possible  to  tender  him  a  good  and  perfect  title.  It 
was  upon  this  theory  that  the  constitutionality  of  these  curative 
statutes  was  upheld.  Thornton  v,  McGrath,  1  Duval  350.  As 
was  said  in  the  case  of  Woodcock  v.  BoTvman,  2  Duval  508: 
"The  purchaser  has  no  right  to  complain  that,  all  of  his  objec- 
tions being  obviated  and  all  ground  of  apprehension  being  re- 
moved, he  is  compelled  to  take  the  title  which  he  purchased.  He 
is  not  forced  to  make  a  new  purchase,  but  to  comply  with  the 
terms  of  that  which  he  voluntarily  made;  and  as  the  title  which 
he  purchased  is  secured  to  him,  the  enforced  payment  of  the 
price  he  had  agreed  to  pay  is  not  taking  his  property  without 
consent  or  compensation." 

Watson  did  not  purchase  the  title  of  the  infant  children  of 
Louisa  Spradling.  The  chancellor  did  not  attempt  to  sell  it. 
He  made  no  purchase  from  them,  and  the  judgment  in  this  case 
recognizes  that  fact,  and  confirms  the  sale  made  before  they 
were  parties  to  the  suit. 

Watson  is  compelled  to  pay  the  purchase  money  upon  the 
ground  that  the  judgment  of  confirmation  passed  to  him  the 
title  of  the  infants.  If  this  be  correct,  he  is  compelled  to  make  a 
new  purchase.  The  infants  are  required  to  sell,  although  no  one 
is  authorized  to  represent  them  in  the  sale  be  made,  and  Watson 
is  forced  to  purchase,  although  he  is  all  the  while  protesting  against 
it 

Besides  all  this,  we  are  aware  of  no  statute  or  rule  of 
equity  practice  authorizing  the  proceedings  had  upon  the  amend- 
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ed  petition  filed  after  the  marshars  report  of  s^le.  Prior  to  the 
passage  of  the  amendments  to  Chapter  86,  Revised  Statutes, 
courts  of  equity  did  not  presume  to  cure  defective  sales  of  in- 
fants' real  estate,  and  their  right  to  do  so  has  always  been  based 
upon  these  statutes. 

The  judgment  confirming  the  sale  to  Watson  and  the  order 
requiring  him  to  pay  the  purchase  money  are  both  reversed. 
Upon  the  return  of  the  cause  the  marshal's  report  as  to  his  pur- 
chase will  be  set  aside  and  his  bonds  will  be  canceled. 

/.  G.  Wilson,  for  appellant,  ' 

Harrison,  for  appellee. 


Eliza  Moore,  etc.,  v.  John  Litsey. 

Insolvency — Right  of  Creditor  to  Follow  Debtors  Money. 

Where  a  debtor  Invests  money  for  the  benefit  of  his  wife  and 
chHdren,  which  ought  to  have  been  applied  in  the  discharge  of  his 
debt,  the  creditor  hasi  the  right  to  follow  the  money,  notwithstanding 
several  sales  and  re-investments. 

APPEAL.  FROM  SPENCDR  CIRCUIT  COURT. 

March  18,  1873. 

Opinion  by  Judge  Lindsay  : 

From  a  careful  inspection  of  the  record,  we  are  constrained  to 
conclude  that  the  tract  of  land  held  by  Vandyke  as  trustee  for  Mrs. 
Moore  and  children  was  in  part  paid  for  with  moneys  that  ought 
to  have  been  applied  to  the  satisfaction  .of  the  appellee's  claim. 
These  moneys  were  invested  by  the  debtor  for  the  benefit  of  his 
wife  and  children,  long  after  the  debt  to  Litsey  was  contracted,  and 
the  latter  has  the  right  to  follow  them,  notwithstanding  the  several 
sales  and  reinvestments. 

The  elaborate  and  conclusive  opinion  of  the  circuit  judge  relieves 
this  court  from  the  necessity  of  reviewing  the  testimony. 

Appellants  have  not  the  slightest  ground  for  complaint.  The 
judgment  must  be  affirmed. 

A.  P.  Har court,  for  appellant. 

J  as,  H.  Beauchamp,  Thos.  J,  Barlser,  for  appellee. 
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Abner  Davis  v.  N.  C  Powell. 

Judgment — Correction — Petition. 

Where  a  judgment  has  been  affirmed  on  appeal  to  the  Court  of 
Appeals,  a  petition  will  not  be  ^itertalned  for  correction  of  the 
Judgment,  in  the  absence  of  such  fraud  as  will  authorize  relief. 

Appeal — Law  of  Case. 

An  opinion  of  the  Court  of  Appeals  is>  the  law  of  the  case  in  all 
subsequent  proceedings  therein  and  all  subsequent  appeals  to  the 
Court  of  Appeals  involving  the  same  controversy. 

APPEAL.  FROM  UNION  CIRCUIT  COURT. 

March  18,  1873. 

Opinion  by  Judge  Pryor  : 

This  is  an  attempt  to  modify  a  judgment  rendered  in  the  Union 
Circuit  Court  in  the  year  1866,  by  which  the  rights  of  the  parties  to 
that  action  were  finally  settled  as  to  the  land  in  controversy. 

That  judgment  was  also  affirmed  by  this  court  and  if  there  was 
any  error  in  the  record,  or  mistake  committed  in  drafting  the  judg- 
ment, it  should  have  been  corrected  on  that  appeal.  It  will  not  do  to 
say  after  the  court  below  as  well  as  this  court  have  passed  upon  the 
rights  of  parties  that  there  was  a  mistake  in  the  judgment  as  to  the 
amount  to  be  recovered  or  to  the  boundary  of  land  in  dispute  and 
therefore  a  petition  will  be  entertained  to  correct  it.  If  this  practice 
was  tolerated  there  would  be  no  end  to  litigation.  The  alleged  fraud 
is  not  of  that  character  as  would  authorize  the  chancellor  to  disturb 
the  judgment.  The  allegation  upon  that  subject  is  that  the  appellant 
knew  where  the  true  boundary  line  of  the  land  was,  and  failed  to 
disclose  it,  and  that  he  had  executed  a  bond  for  title  in  which  this 
disputed  boundary  was  recognized  as  existing  where  the  appellee 
claimed  it  to  be.  This  may  all  be  true  and  must  be  so  regarded  upon 
demurrrer,  and  still  it  presents  no  ground  for  relief.  If  the  discov- 
ery of  this  cumulative  testimony  had  been  presented  by  petition 
within  three  years  after  the  judgment  in  1866,  it  would  not  have 
authorized  the  chancellor  to  set  aside  that  judgment.  The  bond 
in  which  these  comer  trees  are  described  was  executed  in  1839, 
long  before  the  land  was  possessioned,  and  the  appellant  himself 
might  then  have  been  ignorant  as  to  the  true  boundary.    The  fraud 
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consists  in  one  allegation  only,  that  the  appellant  knew  of  testimony 
that  the  appellee  should  have  been  informed  of  by  him  and  as  he 
failed  to  do  so  it  is  cause  for  reviewing  the  former  judgment.  When 
this  case  was  here  the  second  time,  upon  an  effort  made  in  the 
court  below  by  motion  to  correct  the  judgment  upon  the  ground  of 
mistake,  this  court  said;  "The  legal  effect  of  the  affirmance  was 
that  there  was  no  error,  clerical  or  judicial,  and  that  judgment  is  now 
conclusive  between  the  parties  and  can  not  be  altered  by  this  court 
or  reviewed  by  the  circuit  court  for  the  imputed  errors."  If  this 
mistake  existed  why  did  not  appellee  have  it  corrected  on  the  original 
appeal ;  it  was  as  plainly  to  be  seen  then  as  now,  and  no  reason  what- 
ever is  given  for  this  omission.  The  appellant  did  not  present  it, 
and  there  is  no  denial  of  the  fact  that  it  was  then  error,  conceding 
the  case  to  be  as  presented  by  the  demurrer. 

This  judgment  was  final  and  can  not  be  disturbed  upon  such  facts 
as  are  presented  by  the  complaint. 

The  demurrer  should  have  been  sustained  as  the  petition  presents 
no  cause  of  action.  The  judgment  is  reversed  and  cause  remanded 
with  direction  to  dismiss  it. 


L.  Hord,  for  appellant. 
Bennett,  for  appelUe. 


James  Guthrie's  Ex'r  z/,  J.  H.  McGoodwins. 

Landlord  and  Tenant — Oral  Agreement  as  to  Rent. 

Where  a  written  lease  does  not  fix  the  rent,  it  Is  competent  for 
the  lessor  and  the  lessee  to  orally  agree  ivpon  and  fix  the  rent 

Landlord  and  Tenant — Rental — ^Valuation  of  Property. 

Where  the  lessee  is  sued  for  rent,  he  may  show  satiafaction  of 
the  claim  by  proving  that  he  paid  the  rant  as  agreed  upon,  hy  ai^ 
riviiig  at  the  value  of  the  property  ia  a  difTerent  manner  from  that 
adopted  in  the  written  lease. 

APPEAL.  FROM  LOUISVIIXE  CHANCERY  COURT. 

March  18,  1873. 

Opinion  by  Judge  Pryor: 

The  lessor  and  lessee  in  this  case,  instead  of  having  a  valuation 
placed  upon  the  property  in  accordance  with  the  provisions  of  the 


Owsley  County  v.  Lee  County  Court.  569 

Opinion  of  the  Court. 

written  lease,  orally  agreed  upon  a  fixed  sum  as  its  rental  value.  This 
parol  agreement  as  to  the  consideration  was  not  a  contract  for  the 
sale  or  leasing  of  any  real  estate,  but  only  an  agreement  as  to  what 
the  consideration  should  be.  The  contract  of  leasing  had  already 
been  reduced  to  writing  and  although  a  certain  mode  had  been 
agreed  upon  by  its  terms  by  which  the  annual  renting  was  to  be 
ascertained,  still  it  was  entirely  competent  for  the  parties  to  agree 
by  parol  as  to  what  sum  should  be  paid  without  resorting  to  the 
means  provided  by  the  contract  and  this  in  no  manner  affected  the 
validity  of  the  lease.  In  the  case  of  Gully  v.  Grubbs,  I  J.  J.  Mar- 
shall 387,  it  was  said  that  the  contract  for  the  sale  of  the  land 
being  in  writing  it  was  not  necessary  that  the  promise  to  pay  for  it 
should  be  in  writing,  and  it  is  the  recognized  doctrine  in  this  state 
that  contracts,  even  within  the  statute  of  frauds,  may  be  relied  on 
as  a  defense  to  an  action  and  when  sued  for  the  rent  it  was  proper 
to  permit  the  appellee  to  show  satisfaction  of  the  claim  by  proving 
that  he  had  paid  the  rent  as  agreed  upon  by  the  lessor  and  him- 
self, although  it  may  appear  that  the  two  arrived  at  the  value  of  the 
property  in  a  different  manner  from  the  mode  adopted  by  the  writ- 
ing. Roberts  v.  Tennell,  3  T.  B.  Mon.  247 ;  Berry  v.  Graddy,  Adv/Cr, 
1  Metcalfe  553. 

The  testimony  of  the  agent  of  Guthrie  leaves  no  reason  to  doubt 
that  such  an  agreement  was  made  as  is  relied  on  by  the  appellee. 
The  appellee  having  paid  the  money  into  court  must  leave  it  to  the 
chancellor  to  say  who  is  entitled  to  receive  it,  the  executor  or  the 
heirs. 

Judgment  affirmed, 

Arbegast,  for  appellant. 
Barr,  Goodloe,  for  appellee. 


Owsley  County  Court  v.  Lee  County  Court. 

Countl«»— New  County — Liability  for  Taxos. 

Where  a  new  county  Is  created  from  territory  which  formerly 
belonged  to  another  county  or  counties  the  detached  territory  is 
not  liable  for  taxes  levied  by  the  county  from  which  It  was  de- 
tached, ibut  only  to  levies  by  the  new  county. 
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APPEAL  FROM  LEE  CIRCUIT  COURT. 
March  19,  1873. 

Opinion  by  Judge  Pryor  : 

The  character  of  the  proceeding  adopted  by  the  appellant  is  proper 
if  any  such  right  has  been  manifested  by  the  petition  as  authorizes 
a  recovery. 

The  act  of  March  9,  1854,  2  Revised  Statutes  251,  is 
not,  in  our  opinion,  to  be  applied  to  any  boundary  of  land  taken 
from  one  or  more  counties  for  the  purpose  of  forming  a  new 
county.  The  act  reads :  '*that  whenever  a  change  has  been,  or  shall 
be  made  in  the  boundary  of  any  county  or  counties  of  this  com- 
monwealth after  the  10th  of  January  in  each  year,  whereby  a  por- 
tion of  the  territory  of  one  county  is  added  to  another  county,  the 
state  revenues  and  county  levy  shall  be  assessed  and  collected  for 
such  year  in  the  same  manner  as  if  such  change  had  not  been 
made,"  etc. 

The  reason  for  the  enactment  of  this  statute  was  doubtless  to  se- 
cure for  the  county  losing  the  territory  all  the  revenue,  or  rather  the 
county  levy,  for  the  purpose  of  relieving  it  of  its  indebtedness  which 
had  been  created  on  the  faith  and  credit  of  its  entire  population. 
Whilst  this  benefit  results  to  the  county  losing  its  population,  it 
works  no  injury  to  the  county  to  which  the  territory  is  attached,  as 
its  indebtedness  must  have  also  been  created  alone  upon  the  faith 
and  credit  of  those  at  the  time  living  within  its  boundary. 

In  regard  to  the  formation  of  new  counties  the  inhabitants  must 
necessarily  assume  a  heavy  burden  in  the  way  of  taxation  for  the  pur- 
pose of  erecting  their  public  buildings,  and  in  order  to  enable  them 
to  do  this  tliere  seems  to  have  been  no  reservation  by  any  enact- 
ment to  the  counties  out  of  which  the  new  counties  had  been  cre- 
ated enabling  the  former  to  proceed  with  the  collection  of  the  county 
levy  in  order  to  meet  their  indebtedness.  It  is  a  sacrifice  that  such 
counties  must  make,  viz.,  the  loss  of  their  territory  and  revenue  for 
the  public  good.  If  any  other  rule  should  be  adopted  the  new 
county  would  be  unable  to  collect  one  dollar  of  revenue  for  the  first 
year  of  its  existence.  Whether  the  county  from  which  the  territory 
has  been  detached  is  compelled  to  pay  allowances  made  to  those 
living  in  the  deducted  territory  for  public  improvements  made  in 
that  part  of  the  old  county  that  at  the  time  of  the  construction  of 
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the  improvement  belongs  to  the  new  county  is  a  question  not  neces- 
sary to  determine  in  this  proceeding.  The  act  creating  the  county 
of  Lee  made  all  those  within  its  boundary -subject  to  the  jurisdic- 
tion of  the  courts  answerable  to  its  orders  in  regard  to  the  county 
levy,  and  the  assessment  and  levies  made  for  county  purposes  they 
were  compelled  to  pay. 

The  demurrer  was  properly  sustained  and  the  judgment  is  there- 
fore affirmed. 

J  no.  L.  Scott,  James  M.  Sebastian,  A.  H.  Clarlie,  for  appellant. 

James,  H.  C.  Lilly,  for  appellee. 


Morgan  Miller  v.  J.  M.  Brunswick  &  Bro. 

Sale»— When  Purchaser  Becomes  Bailee  of  the  Property. 

Where  the  purchasers  of  property  got  possession  of  it  before  the 
sale  was  consummated,  they  were  made  bailees  or  custodians  of  the 
property  which  might  be  reclaimed  by  the  owners  if  the  purchasers 
should  refuse  to  make  partial  payment  and  execute  a  mortgage  for 
the  residue,  according  to  the  contract  of  purchase. 

APPEAL.  FROM  MoCRACKEN  CIROUIT  CX)URT. 

March  19,  1873. 

Opinion  by  Judge  Hardin  : 

Whatever  might  have  been  the  relative  rights  as  to  priority  of 
the  appellant,  as  landlord,  and  the  appellees  as  mortgagors  of  Settle 
and  Allensworth,  if  the  billiard  tables  had  been  voluntarily  delivered 
to  the  latter  by  the  appellees  or  their  agents,  and  placed  upon  the 
leased  premises  before  the  execution  of  the  mortgage,  yet  as  the 
evidence  satisfied  us  that  by  the  terms  of  purchase  the  ownership  of 
the  property  was  not  to  vest  in  Settle  &  Allensworth  till  they  paid 
part  of  the  price  and  mortgaged  the  tables  for  the  residue,  and  that 
the  appellees'  rights  under  this  contract  were  not  waived  by  them- 
selves or  their  agents,  although  it  seems  the  tables  were  by  some 
means  removed  from  the  wharf  boat  before  the  lease  commenced. 
We  must  consider  such  possession  as  Settle  &  Allensworth  may  have 
had  of  the  tables,  before  the  mortgage  was  made,  as  that  of  mere 
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bailees  or  custodians,  which  might  have  been  divested  and  the 
tables  reclaimed  by  the  appellees  if  the  purchasers  had  not  complied 
with  their  agreement  by  making  the  payment  and  the  execution  of 
the  mortgage. 

This  being  so,  no  landlord's  lien  could  have  attached  unless  at  the 
very  instant  the  legal  title  became  vested  in  Settle  &  Allensworth 
for  the  purpose  of  being  at  once  returned  to  the  appellees,  by  means 
of  the  mortgage  as  security  for  their  debt;  and  the  delivery  and 
execution  of  the  mortgage  and  notes  being  simultaneous  and  ma- 
terially dependent  parts  of  one  and  the  same  transaction,  there  is 
obviously  no  reasonable  ground  for  the  position  assumed  in  the  argu- 
ment for  the  appellant  that  a  lien  in  his  favor  could  have  attached 
between  the  vesting  of  the  title  in  Settle  &  Allensworth  and  the 
completion  of  the  transaction  by  the  execution  of  the  mortgage. 

The  judgment  is  affirmed. 

Bidwell,  for  appellant. 
Nigger  &Mop,  for  appellee. 


Harvey  Sanders,  etc.,  v.  Daniel  Wilson. 

Reformation  of  Instruments — Mutual  Mistake,  Proof  of. 

Where  relief  la  sought  on  account  of  mistake,  the  mistake  must  be 
established  by  proof  that  It  was  mutual,  and  must  be  shown  to  the 
satisfaction  of  the  court. 

APPEAL.  PROM  LOUISVILLE  CHANCEaiY  CX>URT. 

March  20,  1873. 

Opinion  by  Judge  Peters  : 

That  courts  of  equity  have  in  some  cases,  on  account  of  fraud  or 
mistake,  departed  from  the  rule  which  excludes  parol  evidence  to 
vary,  or  control  written  contracts,  even  when  they  have  been  exe- 
cuted, and  make  them  conform  to  the  true  intention  of  the  parties, 
is  admitted.  But  if  the  relief  be  sought  on  account  of  mistake,  it 
must  be  established  that  the  mistake  was  mutual  and  the  proof 
thereof  must  be  clearly  made  out  to  the  entire  satisfaction  of  the 
court. 
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The  evidence  in  this  case  fails  to  satisfy  the  requirements  of  the 
law.  Mr.  Barrett,  the  only  witness  who  was  examined  on  the  sub- 
ject of  the  alleged  mistake,  and  who  was  present  at  the  time  the 
deed  complained  of  was  executed,  as  counsel  for  A.  G.  Walthall, 
and  assisted  in  preparing  it,  says :  "I  think  the  parties  (referring 
to  Mr.  and  Mrs.  Walthall)  understood  the  settlement  then  made 
was  a  final  settlement  of  that  question,  meaning  the  question  of 
alimony.  If  there  were  any  other  matters  in  dispute  between  them, 
and  then  settled,  I  did  not  know  it."  This  evidence  shows  that  the 
deed  accomplished  all  that  the  parties  then  contemplated,  omitting 
no  part  of  their  agreement.  It  results,  therefore,  that  the  judgment 
must  be  cdHrmed, 

James,  Bush,  Joyes,  Hord,  for  appellant. 

Pirtle  &  Caruth,  D.  English,  for  appellee. 


A.  C.  Thomas,  etc.,  v.  Commonwealth,  etc 

Taxation — ^Tax  Collector — Liability  on  Bond. 

In  an  action  on  a  BherifTs  bond  as  tax  collector,  the  surety  can 
not  be  held  liable  for  defalctatlon  of  the  sherifE,  where  a  copy  of 
the  bond  Is  filed,  but  it  Is  not  set  out  In  terms  or  substance  In  the 
petition,  it  being  alleged  only  that  It  was  the  duty  of  the  sherifE  as 
tax  collector  to  account  for  and  pay  over  the  taxes  collected,  without 
alleging  whether  that  duty  Is  imposed  by  law  or  by  covenant  under- 
taken by  the  sherifE  and  his  sureties. 

Taxation — Suit  on  Tax  Ccllector's  Bond — Defect  in  Pleading. 

A  defect  in  a  petition  on  the  bond  of  a  sherifE  as  tax  collector,  in 
failing  to  set  out  the  conditions  of  the  covenant  and  the  breach  on 
which  the  action  is  based,  was  not  cured  by  an  answer  filed  by  de- 
fendants alleging  that  at  the  time  the  tax  book  went  into  tiie  hands 
of  the  tax  collector  there  was  no  law  allowing  damages  for  ifailure 
on  the  part  of  the  tax  collector  to  account  for  the  taxes. 

APPEAL  FROiM  NBLSON  CIRCUIT  COURT. 

March  20,  1873. 

Opinion  by  Judge  Peters  : 

By  an  act  approved  January  7,  1871,  entitled  "An  act  in  relation 
to.  the  Bardstown  &  Louisville  Railroad  Company,"  it  provided  in 
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Sec.  1  that  all  taxes  assessed  in  districts  numbers  one,  five  and  nine, 
in  the  county  of  Nelson,  for  the  paying  the  one  hundred  thousand 
dollars  capital  stock  subscribed  by  the  county  court  of  said  covinty 
for  and  on  behalf  of  said  districts  to  the  Bardstown  &  Louisville 
Railroad  Company,  shall  be  due  and  payable  to  the  treasurer  as 
follows,  viz. :  "So  much  on  the  first  day  of  September  in  each  year 
as  will  be  sufficient  to  pay  the  interest  then  due  on  said  bonds,  and 
the  remainder  of  said  taxes  shall  be  due  and  payable  to  the  treasurer 
on  the  first  day  of  January  in  each  year,  and  if  the  sheriflF  and  other 
collecting  office  of  said  taxes  fail  to  pay  the  same  when  due  as 
aforesaid,  he  and  his  sureties  shall  be  liable  for  thie  same  with  legal 
interest  thereon  from  the  time  it  should  have  been  paid,  to  be  recov- 
ered by  suit  on  his  bond  in  the  name  of  the  commonwealth  for  the 
benefit  of  the  taxpayers  of  said  districts  and  with  ten  per  cent  on 
the  amount  of  such  defalcation." 

Sec.  2  provides  that  it  shall  be  the  duty  of  the  commissioners  of 
the  sinking  fund  to  settfe  with  the  sheriff  or  other  collecting  officer 
of  said  taxes  between  the  first  day  of  December  and  the  fifteenth 
of  January  annually ;  and  if  the  amount  found  to  be  owing  upon  said 
settlement  be  not  paid  to  the  treasurer  by  the  first  day  of  February 
thereafter,  said  commissioners  shall  cause  suit  to  be  brought  to  the 
first  term  of  the  next  court  having  jurisdiction  for  the  recovery  of 
the  amount  so  owing,  and  its  interest  and  damages  aforesaid. 

By  the  third  section  the  sheriff,  or  other  collecting  officer,  and  his 
sureties  are  made  liable  for  said  taxes  upon  their  bond  executed  for 
the  collection  of  the  county  levy,  and  public  dues  of  said  county,  and 
by  the  residue  of  the  section  the  first  section  of  an  act  entitled  an 
act  to  amend  the  charter  of  the  Bardstown  &  Louisville  Railroad 
Company,  approved  October  3,  1861,  is  repealed. 

This  act  took  effect  from  its  passage.  1  Session  Acts  Aug.  1871, 
§§  6  and  7. 

The  third  section  of  the  act  approved  3d  of  October,  1861,  pro- 
vides that  if  the  sheriff  or  collector  shall  fail  to  collect  the  tax  or 
refuse  so  to  do  according  to  law,  or  refuse  to  pay  it  over  when  col- 
lected, he  and  his  sureties  shall  be  liable  to  suit  on  said  bond  by 
motion,  or  at  law  in  the  circuit  court  having  jurisdiction,  for  such 
defalcation,  and  ten  per  cent,  damages  on  the  amount.  Sess.  Acts 
1861-62-63,  pp.  64,  65. 

By  an  act  approved  March  6,  1856,  Sess.  Acts  1855-6,  p.  14,  the 
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county  court  of  Nelson  County  is  authorized  to  impose  a  tax  upon 
the  real  and  personal  estate  in  said  Districts  Nos.  1,  5  and  9,  to  pay 
the  principal  and  interest  of  the  debt  created  by  said  districts  to 
aid  in  the  construction  of  said  railroad. 

It  is  manifest  from  the  foregoing  statutes  that  the  court  of  Nel- 
son County  was  authorized  by  law  to  levy  a  tax  on  th6  real  and  per- 
sonal property  of  the  designated  districts  in  said  county,  for  the 
purpose  of  extinguishing  the  debt  voluntarily  imposed  on  said  dis- 
tricts by  the  voters  thereof,  to  appoint  the  sheriflF  of  the  county  the 
collector  of  said  taxes,  the  law  making  it  his  duty  to  settle  with  the 
commissioners  of  the  sinking  fund  for  said  county  and  pay  over 
at  stated  times  the  taxes  which  as  collector  it  was  his  duty  to  col- 
lect, and  in  case  of  his  failure  to  do  as  required,  he  and  his  sureties 
are  liable  to  an  action  on  his  bond  "In  the  name  of  the  Common- 
wealth for  the  benefit  of  the  taxpayers  of  said  district"  for  such 
defalcation,  with  ten  per  cent,  damages  on  the  amount.  These  dam- 
ages are  allowed  by  the  Act  of  October,  1861,  si^pra,  as  well  as  by 
the  one  of  January,  1871. 

This  action  was  brought  in  the  name  of  the  proper  plaintiff 
against  A.  C.  Thomas,  sheriff  of  Nelson  County,  and  Simon  Hum- 
phrey, John  G.  Samuels,  H.  G.  Thomas  and  Wilson  Samuels,  his 
sureties,  April  10,  1871.  On  the  bond  executed  by  them  on  the 
14th  of  February,  1878,  by  which  they  covenanted  that  said  A.  C. 
Thomas,  sheriff  of  Nelson  County,  should  by  himself  and  depu- 
ties during  the  year  aforesaid,  collect,  account  for  and  pay  into 
the  treasury  of  the  state,  and  to  other  persons  entitled  thereto, 
according  to  law,  all  taxes  and  public  dues  also  received  by  him  in 
the  year,  penalties  directed,  or  authorized  by  law  to  be  collected,  or 
all  fines  and  assessments  within  the  county  of  Nelson. 

The  plaintiff  below  alleged  in  the  petition  that  during  the  year 
1870  the  defendant  was  duly  elected,  qualified  and  entered  upon 
the  discharge  of  the  duties  of  the  office  of  sheriff  of  Nelson  County, 
and  on  the  14th  of  February,  1870,  executed  the  bond  to  the  com- 
monwealth in  the  court  of  said  county,  conditioned  as  required  by 
law  with  the  persons  before  named  as  his  sureties,  and  the  plain- 
tiff avers  that  a  copy  of  said  bond  was  filed  as  a  part  of  the  peti- 
tion marked  "A." 

It  is  then  alleged  that  it  was  the  dutj'  of  said  Thomas,  as  sheriflF 
and  collecting  officer  as  aforesaid  under  law  by  himself  or  deputies. 
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to  collect,  account  for,  and  pay  over  to  the  treasurer  of  the  Bards- 
town  &  Louisville  Railroad  Co.  the  railroad  tax  levied  by  the  county 
court  of  Nelson  County  on  the  taxabel  estate  and  property  in  Dis- 
tricts Nos.  1,  5  and  9,  in  said  county,  which  were  due  and  col- 
lectible in  the  year  1870.  That  on  the  14th  of  January,  1871,  the 
commissioners  of  the  sinking  fund  of  said  districts  made  a  settle- 
ment with  the  defendant  Thomas  as  "sheriff"  of  the  railroad  tax 
for  the  year  1870,  and  there  was  then  in  the  hands  of  said  sheriff, 
due  and  unpaid,  the  sum  of  $7,838.45.  A  certified  copy  of  said 
settlement  was  filed,  marked  "B." 

The  plaintiff  then  alleged  that  the  defendant  Thomas  had  failed 
to  keep  and  perform  his  said  bond,  but  had  broken  the  same,  and 
had  wholly  failed  to  pay  over  to  said  treasurer  of  the  said  Bards- 
town  &  Louisville  Railroad  the  said  sum  due  on  said  settlement  or 
any  part  thereof,  and  concludes  with  a  prayer  for  judgment  for  said 
simi  of  7,838.45,  with  interest  at  the  rate  of  6  per  cent,  per  annum 
from  the  1st  of  January,  1871,  till  paid,  and  ten  per  cent,  damages 
thereon  for  the  non-payment  of  said  sum. 

It  has  been  repeatedly  decided  by  this  court  that  where  a  writing 
is  the  foundation  of  the  action,  it  must  not  only  be  filed  with  the 
petition,  but  so  much  of  it  must  be  set  forth  as  will  show  that  by 
reason  of  the  alleged  acts  or  omissions  on  the  part  of  the  defendant 
the  plaintiff  is  entitled  to  an  action,  and  to  relief,  and  unless  the  con- 
tract is  set  out  in  terms  or  in  substance  for  a  breach  of  which  the 
action  is  brought,  the  petition  will  be  bad  on  demurrer.  Hill,  etc, 
V.  Barrett,  etc.,  14  B.  Mon.  67 ;  Collins  v,  Blackburn,  lb.  203 ;  Riggs, 
etc,  V.  Maltby  &  Co.,  2  Met.  88. 

In  this  case  a  copy  of  the  sheriff's  bond  is  filed  but  it  is  neither 
set  forth  in  terms  nor  in  substance  in  the  petition.  The  only  alle- 
gation is  that  it  was  the  duty  of  said  Thomas  as  sheriff  and  collect- 
ing officer  as  aforesaid  to  collect,  account  for  and  pay  over,  etc., 
without  saying  whether  that  duty  was  imposed  by  law,  or  whether 
it  was  a  duty  which  he  had  covenanted  to  perform,  and  without 
an  allegation  that  the  sureties  had  covenanted  that  the  sheriff  should 
collect  and  pay  over,  etc.,  they  could  not  be  made  liable  for  his  defal- 
cation. It  is  true  by  the  Code  of  Practice  all  objection  to  a  peti- 
tion shall  be  deemed  to  be  waived  by  the  failure  of  the  defendant  to 
make  the  objection  by  demurrer  or  answer,  except  only  the  objection 
to  the  jurisdiction  of  the  court  over  the  subject  of  the  action,  and 
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the  objection  that  the  petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Sec.  123.  In  this  case  it  is  obvious 
that  the  facts  stated  do  not  constitute  a  cause  of  action  against 
the  sureties. 

And  this  defect  is  not  cured  by  the  answer  which  was  filed  by  ap- 
pellees in  which  they  merely  state  that  at  the  time  the  tax  book 
went  into  the  hands  of  the  collector  there  was  no  law  allowing  dam- 
ages for  a  failure  on  the  part  of  the  collector  to  account  for  the 
taxes,  which  certainly  does  not  supply  the  defect  in  failing  to  set 
out  the  conditions  of  the  covenant  and  breach  for  which  an  action 
accrued. 

Wherefore,  the  judgment  being  a  joint  one,  must  be  reversed,  and 
the  cause  remanded  with  directions  to  award  a  new  trial,  with  per- 
mission to  appellee  to  amend  the  petition  if  application  should  be 
made  therefor  in  reasonable  time  and  for  further  proceedings  con- 
sistent herewith. 

E,  L  Bullock,  for  appellant. 

W.  Johnson,  for  appellee. 


Chas.  Obst  v.  The  City  of  Louisville. 

Municipal  Corporation*— Improvement  Contract — Manner  of  Execution. 
The  law  will  not  imply  an  obligation  on  the  part  of  the  city  to  pay 
for  work  procured  to  he  dcme  by  the  city's  oflDicera,  unless  the  con- 
tract has  ibeen  executed  and  approved  as  provided  by  the  charter  and 
the  general  ordinance  regulating  the  manner  in  which  such  contracts 
shall  be  made. 

Municipal  Corporations— Approval  of  Engineer's  Report — Liability  of  City. 
The  approval  of  the  report  of  the  city  engine^  and  the  Issnal  of  a 
warrant  for  the  value  of  work  done»  does  not  commit  the  city  to  pay- 
ment therefor,  unless  the  work  was  undertaken  as  provided  by  the 
city  charter  and  the  general  ordinance  regulating  the  manner  in 
which  such  contracts  shall  be  made. 

APPEAL  FROM  LOUISVIUiB  OHANCSRY  CX>URT. 

March  20,  1878. 
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Opinion  by  Judge  Lindsay  : 

The  chancellor  was  compelled  to  refuse  appellant  relief  as  against 
the  city  of  Louisville.  The  contract  clearly  and  unmistakably  sets 
out  the  work  to  be  done.  The  city  engineer  had  no  power  to  set- 
tle its  terms,  nor  to  authorize  appellant  to  do  more  work  than  die 
city  had  employed  him  to  do.  His  good  faith  can  not  change  the 
law. 

The  city  of  Louisville  can  bind  itself  by  contracts  for  the  im- 
provement of  its  streets  in  but  one  way,  and  that  is  pointed  out  bj 
its  charter.  The  law  will  imply  no  obligation  upon  the  part  of  the 
the  charter  and  the  general  ordinance  regulating  the  manner  in  which 
city  to  pay  for  work  procured  to  be  done  by  the  city's  officers,  unless 
the  contract  has  been  executed,  signed,  and  approved  as  provided  by 
such  contracts  shall  be  made.  Murphy  v.  City  of  LouisviUe,  Manu- 
script Opinion,  1872. 

The  rules  of  law  applicable  to  private  corporations  do  not  in 
matters  of  this  kind  apply  to  municipal  or  public  corporations. 

The  approval  of  the  engineer's  report,  and  the  issual  of  the  war- 
rant against  Richardson  for  the  value  of  the  work  did  not  commit 
the  city  to  its  payment. 

That  the  general  council,  with  the  ai^roval  of  mayor,  might 
make  an  appropriation  of  the  city  treasury  to  pay  for  the  extra  work, 
done  at  the  instance  of  the  city  engineer,  may  be  conceded,  but 
inasmuch  as  no  such  appropriation  has  been  made,  the  courts  have 
no  power  to  interfere. 

The  judgment  must  be  affirmed, 

Harrison,  for  appellant. 
Burnett,  for  appellee. 


Hanks  &  Porter  v.  W.  A.  Stewart,  etc 

Attachment'^Money  Due  School  Toachor  from  State. 

Money  due  a  teacher  In  the  common  achooUi  from  a  state  can  not 
he  attached  In  the  hands  of  the  school  oommlseioners. 

APPE3AL  FROM  OWE^NT  CIRRCUIT  COURT. 

r  March  21,  1873. 


DuBOY  &  Bros.  v.  Daniel  F.  Roberts.  579 

Opinion  of  the  Court 

Opinion  by  Judge  Pryor.: 

This  court,  in  the  case  of  Tracy  &  Lloyd  v.  Hornbuckle  and  Wife, 
8  Bush  336,  decided  the  identical  question  involved  in  this  case. 

Money  due  a  teacher  of  a  common  school  from  the  state  can  not 
be,  attached  in  the  hands  of  the  school  commissioner. 

Judgment  is  affirmed. 

Craddock  &  Roberts,  for  appeUafUs. 
/.  W.  Green,  for  appellees. 


Duboy  &  Bros.  v.  Daniel  F.  Roberts. 
Young's  Adm'r  v.  Daniel  F.  Roberts. 

Judgment— Validity  of  ProeeMi 

In  an  action  In  Kentucky  on  Judgments  rendered  tn  the  state  ol 
Pennsylvania,  where  there  is  no  evidence  showing  the  manner  of 
service  of  process  required  by  the  law  of  Pennsylvania,  the  court 
must  adjudge  that  the  Judgments  sued  on  are  void,  the  service  not 
being  sufficient  under  the  law  of  Kentucky. 


Proceae— Return  of  Summons — Judgment. 

The  return  of  a  sheriff  indorsed  on  the  summons  implies  that  he 
has  done  his  duty,  and  is  sufficient  to  authorize  a  Judgment. 

Judgn^ent— Validity— Execution  of  8ummon»— Return. 

In  an  action  in  Kentucky  on  Judgments  rendered  hi  Pennsylvania, 
the  court  will  not  hold  a  Judgm^it  invalid  because  of  the  sherilTs 
fftUure  to  state  how  he  executed  the  summons. 

APPEAL  FROM COURT. 

March  21,  1873. 

Opinion  by  Judge  Pryor  : 

In  all  the  actions  (three  in  number)  instituted  by  Duboy  & 
Bros,  against  the  appellee,  the  latter  filed  his  plea  of  nul  tiel 
record  and  also  a  special  plea  denying  the  jurisdiction  of  the 
court  to  render  a  personal  judgment  against  him,  as  there  was 
no  service  of  process.  Upon  the  hearing  of  the  cause  the  statute 
of  Pennsylvania  was  read  authorizing  a  judgment  in  personam 
after  the  actual  service  of  the  summons,  or  if  the  defendant  can 
not  be  conveniently  found,  by  leaving  a  <k)py  with  an  adult  mem- 
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ber  of  his  family.  In  the  action  (No.  8198)  the  court  below 
rendered  a  judgment  against  the  appellee,  as  the  record  in  the 
proceedings  in  Pennsylvania  where  the  judgment  was  rendered, 
shows  in  that  case  an  actual  service  of  the  summons. 

In  the  actions,  Nos.  8196  and  8197,  a  judgment  was  rendered 
against  the  appellant,  from  which  this  appeal  is  prosecuted. 

By  the  law  of  Pennsylvania,  where  the  judgments  were  ren- 
dered, no  declaration  is  necessary  to  be  filed  in  order  to  obtain 
a  summons  against  the  party  to  appear  and  answer.  The  ac- 
count or  claim  is  filed  upon  which  the  judgment  is  sought,  and 
a  summons  issued  against  the  party  charged,  and  upon  the  fail- 
ure of  the  party  to  file  what  is  termed  an  affidavit  of  defense 
within  the  time  prescribed  by  law,  a  judgment  is  rendered  upon 
motion  only.  In  these  cases  the  claims  seem  to  have  been  filed 
and  constitute  a  part  of  the  Pennsylvania  record.  Summons 
were  issued  and  executed. by  leaving  a  copy  with  an  adult  mem- 
ber of  defendant's  family.  No  affidavit  of  defense  appearing,  and 
a  judgment  for  the  plaintiff.  In  the  absence  of  any  testimony 
showing  the  manner  of  service,  by  the  law  of  Pennsylvania  this 
court  must  adjudge  that  the  judgment  was  void,  as  the  law  of 
this  state,  which  would  then  constitute  the  only  guide,  does  not 
authorize  a  personal  judgment  on  such  service.  The  law 
of  Pennsylvania,  however,  does,  as  the  statute  read 
upon  the  hearing  shows,  and  also  the  testimony  of  an  expe- 
rienced lawyer  practicing  in  that  state  at  the  time.  In  the  case 
of  Rope  V.  Heaton  there  was  no  service  of  the  summons,  as  the 
sheriff  failed  to  state  that  he  had  left  it,  or  a  copy,  with  the  family 
of  each  of  the  defendants,  and  also  failed  to  state  that  he  had 
left  it  with  an  adult  member  of  either  family. 

If  the  appellee  in  this  case  had  appeared  in  the  Pennsylvania 
court  and  moved  to  quash  the  return  of  the  sheriff,  the  court 
would  have  refused  to  entertain  the  motion,  as  the  return  shows 
that  a  copy  was  left  with  an  adult  member  of  the  defendant's 
family.  He  might  have  required  the  sheriff  to  amend  his  return 
in  order  to  show  that  the  person  with  whom  it  was  left  was  not 
at  the  age  of  discretion,  but  the  return  as  made  was  such  a 
service  as  is  authorized  by  the  law  of  Pennsylvania. 

The  court  holds  that  where  the  return  of  the  sheriff  is  en- 
dorsed on  a  summons  executed,  such  a  return  implies   that 
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he  has  done  his  duty,  and  is  sufficient  to  authorize  a  judgment. 
Now  a  court  in  a  sister  state  would  hardly  hold  the  judgment 
invalid  because  the  sheriff  failed  to  state  how  he  executed  the 
writ 

In  the  present  case  the  return  follows  the  Pennsylvania  statute 
and  must  be  held  to  be  a  sufficient  service  of  the  summons. 

The  case  of  Rope  v,  HecUon,  of  Missouri,  fully  sustains  this 
view  of  the  case.  In  the  case  of  Snyder  v.  Snyder,  25  Ind.  399, 
it  was  held  that  the  return  of  the  service  on  the  summons,  "by 
leaving  a  copy  at  defendant's  residence,"  was  not  service  at 
common  law,  and  the  declaration  after  the  judgment  was  held 
bad  on  demurrer  because  it  was  nowhere  alleged  that  the  serv- 
ice was  sufficient  and  such  as  the  law  of  Ohio  authorized.  With 
such  an  allegation  in  the  declaration  and  proof  of  the  statute 
sustaining  it,  there  could  have  been  no  question  in  regard  to  it. 
It  is  entirely  competent  for  the  legislature  to  say  by  an  enact- 
ment that  a  service  by  leaving  a  copy  at  the  residence  of  the 
defendant  with  an  adult  member  of  his  family  should  authorize  a 
personal  judgment.  We  have,  in  fact,  a  statute  of  this  state, 
and  upon  which  this  court  has  frequently  acted,  where  judgment 
after  judgment  in  personam  has  been  rendered  without  any  peti- 
tion, declaration  or  summons. 

In  proceeding  against  the  sheriff  and  his  sureties,  judgment 
may  be  rendered  upon  a  statement  filed  by  the  auditor  of  the 
amount  due  by  the  officer.  Leaving  a  copy  at  the  defendant's 
residence  will  authorize  a  personal  judgment,  if  this  mode  of 
notice  is  permited  by  statute.  The  court,  therefore,  erred  in  dis- 
missing appellant's  claims  8196  and  8197.  The  allegation  that 
the  defendant  was  at  the  time  a  resident  of  the  state  was  suffi- 
cient, and  subjected  him  to  the  law  of  the  place  of  his  residence 
with  reference  to  such  a  proceeding  as  this.  The  judgments, 
therefore,  in  actions  8196  and  8197,  are  both  reversed  and  cause 
remanded  with  directions  to  allow  the  appellant  a  new  trial,  and 
for  further  proceedings  consistent  herewith.  The  clerk  will  not 
be  allowed  any  costs  for  copying  record,  as  there  is  no  index. 

The  case  of  Young's  Admr.  v.  same  party  (Robert's  appellee), 
presents  a  different  question.  In  this  case  there  was  no  declara- 
tion filed,  no  summons  issued,  no  process  served,  either  actual  or 
or  by  attorney,  and  still  a  judgment  was  rendered  for  three 
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from  Stennan  to  Symones  was  volimtary  and  fraadalent,  and  the 
burden  of  proof  was  on  the  Bppdlec  to  show  that  the  oonsideration 
alleged  to  have  been  paid  was  in  fact  received  by  Stennan,  or  in 
other  words,  that  it  was  a  bona  fide  convejrance.  Where  there  is 
no  charge  of  fraud  the  conveyance  as  between  the  parties,  and  as  to 
strangers  will  be  sustained,  but  where  fraud  is  charged  the  recitals 
in  the  deed  can  not  be  alone  relied  on  to  sustain  its  validity  as 
against  third  parties.  Edfwards  v.  Ballard,  14  B.  Mon.  233 ;  IVhit- 
aker  v»  Gamett,  3  Bush  402. 

The  deed  for  this  property  in  controversy  expresses  the  consid- 
eration of  one  dollar  and  in  order  to  sustain  it  a  Ixnid  is  filed  with 
the  answer  executed  three  years  previous  to  the  execution  of  the 
deed  between  the  same  parties,  acknowledging  the  consideration  of 
fourteen  hundred  dollars  in  cash  paid  for  the  property.  Although  the 
execution  of  this  bond  is  proven,  still  its  recitals,  if  regarded  as  evi- 
dence, are  not  conclusive  as  against  the  appellant,  but  on  the  con- 
trary under  the  pleading  and  proof,  in  this  case  is  entitled  to  but 
little  weight 

The  deed  made  three  years  after  the  executicm  of  this  bond  ex- 
presses the  consideration  only  of  one  dollar  in  hand  paid  and  it  is 
a  little  remarkable,  to  say  the  least  of  it,  that  with  a  o^sideration  of 
$1,400,  paid  as  stated  in  the  bond,  a  deed  should  have  been  accepted 
reciting  only  this  nominal  consideration.  It  seems  also  from  the  evi- 
dence that  the  appellees  was  in  no  such  pecuniary  condition  as  to 
enable  him  to  make  investments  in  real  estate,  without  ever  taking 
possession  of  it  or  asserting  any  claim  whatever  until  this  suit  was 
instituted. 

The  cross-petition  alleges  that  he  failed  to  take  possession  of  the 
property  or  list  it  for  taxation,  and  the  answer  denies  that  he  failed 
to  take  possession  or  failed  to  list  for  taxation,  and  makes  no  afiirma- 
tive  statements  whatever  in  regard  to  it 

Such  a  response  by  the  defendant  is  equivalent  to  an  admission  of 
the  truth  of  the  statements  made  in  the  petition  and  constituted  no 
defense.  It  is  also  shown  that  other  business  transactions  existed 
between  Stennan  and  the  appellees  and  that  a  mortgage  had 
been  executed  to  the  appellees  in  order  to  secure  them  in  other 
moneys. 

Stennan  was  in  failing  circumstances,  and  the  appellees  in  no  con- 
dition to  be  so  liberal  with  his  means  as  to  invest  his  money  in  tins 
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way;  and  when  the  charge  of  fraud  is  directly  made,  and  evi- 
dence taken  to  sustain  it,  content  himself  with  the  alleged  recitals 
in  the  deed  and  bond  alone  as  proof  of  the  consideration  paid. 
The  judgment  of  the  court  below  is  reversed  and  cause  remanded 
with  directions  to  enforce  the  lien  of  the  appellant  as  against  the  ap- 
pellee upon  the  property,  and  to  annul  the  deed  as  fraudulent, 
and  for  further  proceedings  consistent  with  this  opinion. 

Harrison,  for  appellant, 
Pirtle  &  Caruth,  for  appellees. 


Jacob  Stoepler  v.  George  Merkle  and  Others. 

Insolvency — Satisfaction  of  Preexisting  Liabilities. 

Wlhere  the  claim  of  plaintifE  for  $2,000  of  the  $5,000  alleged  to  be 
owing  him  originated  after  the  act  of  Inaolvency  was  committed  and 
the  writing  evidencing  it  recorded,  all  preexisting  liabilities  must 
first  be  satisfied. 

APPEAL  FROM  LOUISVILLm  CHANCERY  COURT. 

March  26,  1873. 

Opinion  by  Judge  Pryor  : 

We  perceive  no  error  in  the  judgment  of  the  court  below.  The 
inortgage  to  Miller  was  made  to  prefer  the  latter  and  also  in  con- 
templation of  insolvency. 

This  court  has  heretofore  decided  that  this  act  of  insolvency  on 
the  part  of  the  debtor  operates  as  an  assignment  of  all  his  estate  to 
his  creditors.  The  recording  of  the  deed  or  mortgage  giving  the 
preference  is  constructive  notice  as  to  the  rights  of  creditors,  and 
these  rights  attach  as  to  third  parties  as  soon  as  the  deed  or  writing 
is  lodged  for  record  and  all  subsequent  liabilities  must  be  regarded 
as  subordinate  to  the  claims  of  antecedent  creditors.  Shouse  v.  UU 
terback,  2  Met.  52 ;  Givens,  Haynes  &  Co.  v.  Gordon,  3  Met.  538. 

The  claim  of  the  appellant  for  two  thousand  dollars  of  the  five 
thousand  dollars  alleged  to  be  owing  him  originated  after  the  act 
of  insolvency  was  committed  and  the  writing  evi^iencing  it  recorded, 
and  therefore  all  the  pre-existing  liabilities  must  be  first  satisfied. 
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If,  as  in  the  case  of  Utterback  v.  Garnett,  the  mortgage  to  the  ajh 
pellant  was  the  act  of  insolvency  complained  of,  then  the  fact  of  the 
loan  of  the  two  thousand  dollars  at  the  time  of  the  execution  of  the 
mortgage  would  entitle  him  to  a  preference  over  all  creditors.  But 
in  this  case  the  afct  of  insolvency  occurred  long  prior  to  the  creation 
of  this  liability  for  the  two  thousand  dollars  and  the  result  is  that 
this  part  of  the  debt  is  neither  a  lien  on  the  estate  or  entitled  to  be 
audited  for  the  purposes  of  a  pro  rata  distribution.  The  object  of 
the  statute  under  which  the  present  proceeding  was  instituted  was 
to  prevent  the  debtor  from  preferring  his  creditors,  and  whilst  the 
argument  of  counsel  is  to  some  extent  plausible,  this  court  has  es- 
tablished too  many  precedents  recognizing  its  validity  to  now  ad- 
judge it  unconstitutional,  by  reason  of  the  conflict  of  its  provisions 
and  the  act  of  Congress  establishing  a  uniform  system  of  bank- 
ruptcy. 

The  judgment  of  the  court  below  is  affirmed. 

P.  A.  Gaertner,  for  appellant 
Clemmons  &  Willis,  for  appellees. 


Samuel  Sterling  v.  G.  W.  Richmond. 

Will*— Meaning  of  "Lawful  Heirs.*' 

"Wliere  a  will  devlaed  land  to  one  and  her  'lawful  heira,"  and  tb^e 
is  nothtiig  indicating  that  tho  derlsor  attached  any  other  than  the 
legal  meaning  to  the  words  "lawful  heirs/'  the  words  must  he  treated 
as  having  heen  used  in  their  legal  sense. 

Wills— Fee  Simple  Estate. 

A  will  held  to  deyise  to  the  testator's  widow  a  fee  simple  estate  in 
certain  property. 

APPEAL  FROM  UVINGflTON  CIRCUIT  COURT. 

March  26,  1873. 

Opinion  by  Judge  Pryor  : 

John  Berry  by  his  last  will  devised  to  each  of  his  sons  a  tract  of 
land  as  follows,  viz. :  ''I  give  and  bequeath  to  my  eldest  son,  Rnt- 
ledge  Berry,  200  acres  of  land  to  be  laid  off,  etc."  "I  give  and  be- 
queath to  my  son,  U.  G.  Berry,  200  acres  of  land,  etc."  "I  give  and 
bequeath  to  my  son,  Leander  Berry,  200  acres  of  land,  etc."   He  also 
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devised  to  his  daughter,  Angeline  Sterling,  250  acres  of  land,  as 
follows,  viz. :  "I  give  and  bequeath  to  my  daughter,  Angeline  Ster-. 
ling,  and  her  lawful  heirs  250  acres  of  land,  provided  I  shall  pur- 
chase the  remainder  of  Norma  Mark's  land  where  Capt.  Sterling 
now  lives,"  etc.;  he  also  devises  all  the  balance  of  his  land  to  his 
four  sons,  naming  them. 

Mrs.  Sterling,  at  the  time  of  the  devise  to  her  had  two  children, 
one,  the  appellant,  Samuel  Sterling,  and  the  other  Ferdinand  Ster- 
ling. The  last  named  died  some  years  since  childless  and  of  age,  leav- 
ing his  mother,  Mrs.  Sterling,  and  the  appellant  his  only  heirs.  The 
husband  of  Mrs.  Sterling  died  after  the  devise  and  his  widow  inter- 
married with  Ebenger  Rondeau,  and  after  this  marriage  in  conjunc- 
tion with  her  husband  sold  this  land  to  Richmond  and  Mentyell, 
the  present  appellees.  The  appellant,  Samuel  Sterling,  insists  that 
by  the  will  of  his  grandfather,  he  and  his  brother  were  joint 
devisees,  with  his  mother,  and  that  she  had  no  right  or  title  at  the 
time  of  the  sale  to  the  appellees  except  to  the  one-third  of  the  land. 
If  the  words  "lawful  heirs"  in  the  devise  to  Mrs.  Sterling  mean 
children,  then  the  claim  of  appellant  is  well  founded.  It  must  be 
understood  as  having  been  used  by  the  devisor  in  its  legal  sense, 
tmless  there  is  something  else  in  the  will  indicating  that  the  devisor 
gave  it  a  different  meaning.  The  only  argument  in  favor  of  the  posi- 
tion assumed  by  the  appellant  is  "that  the  devisor  in  the  various 
devises  to  his  other  children  used  no  such  languag^e,  thereby  im- 
parting that  the  rights  of  Mrs.  Sterling  were  restricted  by  the  use 
of  the  words  "lawful  heirs."  It  may  have  been  the  purpose  of  the 
devisor  in  using  this  language  to  exclude  the  husband  from  the  bene- 
fits of  the  devise  or  give  to  the  children  an  interest  equal  to  the 
mother  in  the  property,  but  this  intention  must  appear  from  the  will 
itself.  The  devisor  was  doubtless  a  man  of  ordinary  intelligence, 
or  if  ignorant  and  unlettered,  as  insisted  upon  by  counsel,  it  is 
hardly  probable  that  in  writing  his  will,  when  he  intended  that  his 
daughters'  two  children  should  be  vested  with  an  interest  equal  to 
her  in  the  property  devised,  he  would  use  the  words  "lawful  heirs" 
instead  of  children,  or  in  preference  to  making  a  devise  directly  to 
them.  If  written  by  an  attorney  we  would  have  known  the  legal 
significance  of  the  words,  and  with  the  instruction  from  the  devisor 
to  vest  the  children  with  an  interest  would  have  used  other  words 
than  "lawful  heirs"  for  that  purpose.    In  the  latter  part  of  the  will 
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the  devisor  says  "that  in  the  event  I  do  not  become  the  purchaser 
of  the  residue  of  Norma  Mark's  land,  by  myself  or  through  my  exec- 
utors, then  in  that  case  my  daughter  is  to  have  as  much  money  as 
will  make  up  her  proportionate  part  of  the  land,  say  200  acres;  it  is 
my  wish  that  my  executor,  Leander  Berry,  purchase  the  remainder 
of  the  Marks  land  when  sold,  for  the  express  purpose  of  letting 
Angeline  have  the  complement  mentioned  in  the  will."  This  last 
provision  in  the  will  makes  no  reference  to  the  children  of  Ange- 
line or  to  her  lawful  heirs,  and  evidences  an  intention  on  his  part, 
which  the  language  in  the  will  clearly  indicates,  to  give  the  land  to 
Angeline  without  any  restriction.  This  will  is  well  written  and  was 
evidently  prepared  by  one  having  a  knowledge  of  what  he  was  doing 
and  the  manner  in  which  such  a  writing  should  be  executed.  There 
is  nothing  in  the  will  indicating  that  the  devisor  attached  any  other 
than  the  legal  meaning  to  the  words  "lawful  heirs,"  and  this  con- 
veyance must  be  construed  as  having  been  made  in  its  legal  sense. 
In  the  case  referred  to  by  counsel  the  devisors  in  the  several  wills 
had  attempted  and  did  in  fact  give  to  their  daughter  life  estates 
in  the  property  devised.  In  the  case  of  WiUiamson  v.  WiUiamson, 
18  B.  Monroe  263,  "The  daughters  were  to  have  held,  use  and  em- 
ploy the  rents  and  profits  during  their  natural  lives  and  at  their 
death  the  title  to  the  same  to  rest  in  their  heirs  in  fee  forever,"  and 
so  in  the  case  of  Hunt  v.  Johnson^  10  B.  Monroe  342.  There  is  but 
little  analogy,  if  any,  between  the  present  case  and  the  cases  dted  by 
counsel  for  appellant.  The  provision  of  the  will  of  which  the  devise 
is  made  to  Mrs.  Sterling  vested  her  with  a  fee  simple  title  to  the 
property  and  this  title  passed  to  the  purchaser  from  her  and  her 
husband. 
Judgment  of  the  court  below  is  affirmed. 

W.  L  Bullitt,  Craddock,  for  appellant. 

,  for  appellee. 


Eli  Moore  and  Others  v.  E.  J.  Cleveland's  Adm'r. 

Pleading — Demurrei^-Walver. 

A  demurrer  which  was   never  disposed   of  most  bo  resarded  as 
having  been  waived. 
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Deed*— Evidence— Testimony  Contradicting  Terme  of  Deed. 

The  detail  of  conversations  alleged  to  haye  occurred  nearly  thirty 
years  prior  to  the  examination  of  the  witnesses  can  have  but  little 
weight  in  an  attempt  to  destroy  the  plain  and  immistakable  language 
of  a  deed. 

Estoppel — Want  of  Consideration. 

Where  a  mother  sold  land  held  in  common  with  her  sonsi,  and  re- 
ceived the  consideration  therefor,  and  the  only  object  in  having  a 
son  sign  the  deed  being  to  strengthen  the  warranty  of  title,  the  fact 
that  the  son  was  one  of  the  grantors  does  not  estop  him  from  show- 
ing  that  he  received  no  part  of  the  consideration. 

I  nf  ants — Deed— Acquiescence. 

Where  an  infant  Joined  in  a  deed  with  his  mother  simply  in  order 
to  strengthen  the  warranty  of  title,  and  received  no  part  of  the  con- 
sideration»  his  acquiescence  therein,  long  after  the  execution  of  the 
deed  can  not  render  him  responsible. 

APPBALi  FROM  WOODFORD  CIRCUIT  COURT. 

jMlarch  27,  1878. 

Opinion  by  Judge  Pryor  : 

The  answer  and  cross-petition  of  Cleveland's  Adm'r,  although  it 
presented  no  cause  of  action  at  the  time  of  the  filing  against  the 
appellants,  is  cured  by  the  amended  answers  filed  by  which  the  title 
to  the  land  in  controversy  is  conceded  to  be  in  Mrs.  Ritchie,  not- 
withstanding a  ccHiveyance  of  the  absolute  title  by  deed  with  a  clause 
of  general  warranty  by  the  appellants  to  Qeveland.  The  demurrer 
to  the  cross-petition  was  never  disposed  of,  and  must  therefore  be 
regarded  as  waived.  The  deed  to  Cleveland  was  made  in  the  year 
1844  and  purports  to  be  a  conveyance  of  the  fee  simple  to  the  land 
in  controversy.  The  detail  of  conversations  occurring  nearly  thirty 
years  prior  to  the  examination  of  the  witnesses  must  have  but  little 
weight  in  the  attempt  to  destroy  the  plain  and  unmistakable  lan- 
guage of  the  deed ;  such  testimony  will  scarcely  be  considered  by  the 
chancellor  and  in  our  opinion  the  proof  conduces  to  show  that  the 
full  value  of  the  land  was  paid  by  Cleveland  at  the  time  of  its  pur- 
chase. As  to  Jesse  Moore  the  judgment  is  erroneous.  The  evidence 
shows  that  he  received  no  part  of  the  consideration  whatever  for 
the  land ;  that  it  was  sold  by  the  mother  and  the  money  received  by 
her.  The  only  object  in  havmg  him  to  sign  it  was  to  strengthen  the 
warranty  of  title.    His  being  one  of  the  grantors  does  not  estop  him 
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from  showing  that  he  received  no  part  of  the  consideration.  The 
evidence  shows  that  at  the  time  he  signed  this  deed  he  was  under 
age  and  that  the  sale  was  in  fact  a  sale  by  the  mother,  and  he  was 
in  no  wise  a  beneficiary  of  the  proceeds.  His  acquiescence,  however, 
long  after  its  execution,  could  not  under  such  circumstances  make 
him  responsible.  The  statute  provides  that  no  action  shall  be 
brought  to  charge  one  upon  a  promise  to  pay  a  debt  contracted  dur- 
ing infancy,  or  a  ratification  of  a  contract  or  promise  made  during 
infancy  unless  the  same  is  in  writing,  etc.  This  precludes  any  recov- 
ery as  against  Jesse  Moore.  As  to  the  other  appellants,  the  judg- 
ment for  the  recovery  of  the  land  was  an  eviction.  The  Qevelands 
or  their  heirs  had  the  right  after  payment  to  hold  under  the  appellee 
and  therefore  the  fact  that  Qeveland  or  those  claiming  under  him 
have  not  in  fact  been  turned  out  of  possession  can  not  affect  the 
rights  of  the  parties. 

The  judgment,  being  joint,  must  be  reversed  as  to  all  the  appel- 
lants and  the  cross-petition  dismissed  as  to  Jesse  Moore  and  a  judg- 
ment rendered  against  the  other  appellants  and  for  further  proceed- 
ings consistent  herewith. 


James,  U.  Turner,  for  appellants. 
Peter,  Wallace,  for  appellee. 


S.  S.  HiTE  V.  Fred  Hoethide,  etc. 

Judicial  8ale»— Confirmation — Relief  of  Purchaser. 

Where  a  purchaser  of  land  at  a  Judicial  sale  made  no  objection 
to  the  order  of  confirmance  until  nearly  a  year  thereafter,  and  in 
response  to  a  rule  fails  to  suggest  the  specific  defects  which  render 
his  title  imperfect,  he  occupies  the  position  of  one  seeking  to  re- 
scind an  executed  contract;  and  he  should  disclose  the  facts  en- 
entitling  him  to  relief. 

AFPSAL  FROM  LOUISVILiIiS  CHANCBRT  CX)UIIT. 

March  27,  1873. 

Opinion  by  Judge  Lindsay  : 

There  is  no  connection  between  this  and  the  case  of  Hite  v.  Reeve, 
except  that  they  relate  to  the  same  property.    The  equities  of  Mrs. 
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Renter  and  her  two  infant  children  in  said  property  are  fully  de- 
scribed in  the  pleadings  in  the  case  of  Hoethide  v.  Renter.  Hill  must 
be  regarded  as  having  notice  of  the  contents  of  these  pleadings  at  the 
time  he  permitted  the  sale  to  him  to  be  confirmed,  and  the  convey- 
ance to  be  executed  and  certified  for  record. 

He  made  no  objection  to  either  of  these  orders  until  June  23, 
1871,  nearly  a  year  after  the  order  of  confirmation.  In  his  response 
to  the  rule,  he  foils  to  suggest  the  specific  defects  which  render  his 
title  imperfect  He  occupies  the  position  of  a  party  seeking  to  re- 
scind an  executed  contract.  His  response  to  the  rule  should  have 
disclosed  facts  entitling  him  to  such  relief.  It  fails  to  show  any 
facts  whatever,  except  that  ''he  is  not  satisfied  that  he  has  a  good 
title  to  the  property  sold  herein,  and  his  vendors  are  insolvent"  and 
that  he  had  sold  the  property  to  Reeve,  who  preferred  to  pay  for  it. 

This  response  was  properly  overruled. 

Judgment  affirmed. 

/.  B.  Cochran,  for  appellant. 
Muir  &  Bigers,  for  appellees. 


S.  S.  HrrE  v.  Henry  Reeve. 


Judicial  Sale*— When  Purchaser  Takes  Subject  to  Lien. 

Where  land  which  was  held  In  trust  for  a  widow  and  her  children 
was  sold  without  making  provision  for  the  chUdren,  her  lien  oo.  the 
land  still  subsists,  and  the  purchaser  takes  subject  thereto. 

AFPSAL  FIROH  LOUISVILLB  CHANCEaiT  CX>URT. 

March  29,  1873. 

Opinion  by  Judge  Lindsay  : 

Although  Mrs.  Sutherland  (now  Mrs.  Renter)  and  her  children, 
Elizabeth  and  Margaret,  took  the  estate  conveyed  in  trust  for  them 
to  Henry  Knipp,  subject  to  existing  liens,  their  right  to  so  much  of 
it  as  might  be  left  after  these  liens  should  be  discharged  was  per* 
feet  and  absolute. 

It  does  not  appear  why  the  entire  property  was  sold  at  the  suit 
of  the  lien  holders,  but  if  the  sale  was  regular  and  proper,  then  they 
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were  entitled  to  the  surplus  purchase  mooey,  between  $1,500  and 
$1300.  The  children  certainly  could  not  be  divested  of  their  in- 
terest in  this  surplus  by  the  consent  order  entered  up  (on  motion  of 
Rummers,  the  purchaser,  Mrs.  Renter,  and  Knipp,  the  trustee),  by 
which  Mrs.  Renter  was  substituted  as  purchaser.  The  result  of  that 
consent  order  has  been  a  resale  of  the  property,  in  which  no  provi- 
sion was  made  for  these  children,  notwithstanding  this  sale. 

Their  lien  still  subsists  and  Hill  holds  subject  thereto.  It  results, 
therefore,  that  he  can  not  make  to  Reeve  a  good  title.  The  chancel- 
lor properly  refused  to  compel  the  latter  to  accept  an  imperfect  one. 

Hightawer  v.  Smith,  5  J.  J.  Marshall  542;  Barnett  v.  Higgins,  4 
Dana  565. 

Judgment  a/Rrtned. 

/.  B.  Cochran,  for  appelUmt. 
P,  A.  Guestner,  for  appellee. 


Judith  Sale,  etc.,  v.  R.  H.  Snyder. 

Executors  and  Administrator*— Sale  of  Land — Bond  by  Admlnlttrator. 
An  administrator  was  held  to  be  the  prefer  custodian  of  money 
due  his  Intestate's  estate,  and  where  by  agreement  between  the 
widow,  a  Ufe  tenant,  and  the  remainderman,  the  land  was  sold.  It 
was  the  duty  of  the  adn^lnistrator  to  tender  the  widow  a  bond  with 
good  security,  and  to  receiye  and  hold  the  portion  of  the  money  due 
the  estate. 

APPBAL.  P1R0M  DOUISVILLB  CQANCEZRT  OOURT. 

March  31,  1873. 

Opinion  by  Judge  Lindsay  : 

It  is  sufficiently  proved  that  the  sale  of  land  to  Mrs.  Woolford 
was  made  under  an  agreement  between  the  parties  in  interest  That 
each  of  the  four  remaindermen  (including  B.  A.  Wilhoit)  was  to 
take  one-fourth  of  the  purchase  money  paid  upon  the  executicm  to 
Mrs.  Sale  of  bonds,  with  approved  security,  securing  to  her  during 
life  the  payment  of  six  per  cent,  interest  on  their  respective  shares 
as  it  should  annually  accrue.  It  does  not  matter  that  B.  A.  Wilhoit 
did  not  sign  the  writing  setting  out  this  contract    By  reason  of  his 
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failure  to  sign,  it  never  became  operative,  but  still  the  contract  ex- 
isted, and  is  established  by  oral  evidence. 

R.  A.  Snyder,  as  administrator  of  B.  A.  Wilhoit,  succeeds  to  all 
his  rights.  It  was  his  duty  to  tender  Mrs.  Sale  a  bond,  with  good 
security,  and  to  receive  and  hold  that  portion  of  the  money  due  to 
his  intestate.  It  is  not  material  that  he  can  not  be  compelled  to 
disburse  it  in  the  pa3rment  of  his  intestate's  debts  until  after  Mrs. 
Sale's  death  even  if  such  be  the  fact;  he  is  the  proper  custodian 
of  the  fund. 

The  contract  of  loan  between  Mrs.  Sale  and  James  Wilhoit  pre- 
sents no  obstacle  to  appellee's  recovery.  Mrs.  Woolford  does  not 
complain  that  the  wife  of  B.  A.  Wilhoit,  deceased,  has  not  relin- 
quished her  right  to  dower  in  the  land.  She  as  yet  has  asserted  no 
such  right,  and  appellants  do  not  show  that  they  have  reason  to  ap- 
prehend danger  on  account  of  their  warranty  of  title. 

Mrs.  Sale's  amended  petition  was  not  filed  and  is  not  a  part  of 
the  record.    McDowell,  etc.,  v.  Bennet,  7  Bush  474. 

James  Wilhoit  purchased  the  note  on  B.  A.  Wilhoit's  estate  after 
his  death.  He  can  not  assert  this  claim  in  this  suit,  and  secure  its 
pa3rment  in  full.  He  charges  that  the  estate  is  insolvent ;  such  being 
the  case,  he  roust  pro  rate  with  the  other  creditors.  We  forbear  to 
express  an  opinion  as  to  appellee's  rights  under  the  alleged  assign- 
ment by  the  intestate  to  him  of  their  claims.  This  question  can  be 
more  properly  determined  in  a  contest  with  the  heirs  and  creditors 
of  B.  A.  Wilhoit,  deceased. 

Judgment  aMrmed. 

,  for  appellants. 

,  for  appellee. 


E.  W.  Knight  v.  Hannah  Turner,  etc. 

Appeal — ^Absence  of  Bill  of  Exceptions— Presumption. 

In  the  absence  of  a  bill  of  exceptions,  tbe  Court  of  Appeals  must 
presume  that  the  ruling  of  the  court  below  in  refusing  to  quash  the 
deposition  was  correct. 

Tquity— Taking  Testimony — Failure  to  Give  Notice. 

Iiyoiere  a  party  had  opportunity  to  cross-examine  the  witnesses 
before  a  master  in  chancery,  and  to  introduce  any  witness  whom 

88 


594  Kentucky  Opinions. 

Opinion  of  the  Court. 

he  desired  to  examine,  lie  can  not  be  held  to  haye  been  prejudiced 
by  failure  to  give  him  notice  of  the  taking:  of  the  testlmcmy  In  the 
first  instance. 

AFPEAL  FROM  PBNDIiBTON  CIRCUIT  COURT. 

March  31,  1873. 

Opinion  by  Judge  Peters  : 

This  suit  in  equity  was  brought  by  the  widow  and  a  part  of  the 
heirs  of  Abraham  Turner  (who  died  intestate),  against  the  residue 
of  his  heirs  for  a  partition  of  the  lands  of  intestate  and  assignment 
of  dower  to  his  widow. 

Appellant,  claiming  to  be  entitled  to  the  share  of  James  Turner, 
a  son  and  heir  of  said  share,  on  his  motion  was  made  a^  defendant  to 
the  suit  and  asserted  his  claim,  which  was  controverted  by  the  broth- 
ers and  sisters  of  James  Turner  on  the  ground  that  his  father  had 
advanced  to  him  more  than  the  share  of  each  of  the  other  heirs 
would  amount  to. 

The  cause  was  referred  to  the  master  to  ascertain  the  value  of 
the  estate  of  the  intestate,  both  real  and  personal,  the  advancement 
made  by  him  to  each  of  his  children,  and  to  report  the  evidence  to 
the  court.  After  hearing  the  evidence  and  reducing  the  same  to  writ- 
ing, the  master  made  out  and  returned  his  report  to  the  court,  from 
whidi  it  appeared  that  intestate  had  advanced  more  to  James  Turner 
than  to  any  of  the  other  children  and  that  the  estate  which  he  left 
would  not  be  sufficient  to  make  the  other  children  equal  to  the  ad- 
vancements made  to  James.  After  the  report  was  filed  it  appears 
from  the  record  that  appellant  filed  exceptions  to  "the  Commission- 
er's report  and  proof."  The  exception  reads  as  follows:  "E.  W. 
Knight  excepts  to  the  depositions  herein,  and  says  they  ought  not  to 
be  read  against  him,  because  he  had  no  notice  of  the  taking." 

This  exception  was  overruled  and  to  that  ruling  of  the  court 
Knight  excepted. 

A  final  judgment  was  then  rendered  in  the  cause  by  which  it  was 
decided  that  Knight  was  not  entitled  to  any  part  of  the  estate  on 
account  of  the  advancements  made  to  James  Turner,  under  whom  he 
claims,  by  his  father ;  and  he  has  appealed. 

The  only  reason  assigned  for  a  reversal  of  the  judgment  in  the 
briefs  is,  that  appellant  had  no  notice  of  the  time  of  taking  the  evi- 
dence by  the  master. 
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It  is  stated  in  the  master's  report  that  notice  of  the  time  and  place 
of  his  sitting  and  taking  the  evidence  was  accepted  by  the  attorneys 
of  the  parties.  But  if  appellant  was  not  at  that  time  a  party  to  the 
suit,  it  is  not  certified  by  a  bill  of  exceptions  what  evidence  was  heard 
on  the  trial  of  his  exceptions  and  in  the  absence  of  a  bill  of  excep- 
tions this  court  must  presume  that  the  ruling  of  the  court  below  was 
correct 

It  is  true  the  record  shows  that  on  appellant's  motion  his  testi- 
mony taken  in  open  court  was  ordered  to  be  filed,  and  following  that 
order  is  copied  a  statement  which  purports  to  be  the  testimony  of 
Rule,  the  Master  Commissioner,  but  whether  it  was  heard  on  the 
trial  of  the  exceptions  to  the  master's. report  and  the  evidence  on 
which  it  was  founded,  the  record  fails  to  inform  us.  Waiving  that 
objection,  however,  and  giving  to  appellant  all  the  benefit  of  the 
testimony,  still  it  appears  therefrom  that  the  master  offered  to  have 
the  witnesses  present  at  such  time  as  would  suit  him  and  offered 
him  the  opportunity  to  examine  them  and  take  the  evidence  of  any 
witnesses  that  he  desired  to  have  taken,  all  of  which  he  declined  to 
accept.  With  the  opportunity  to  cross-examine  the  witnesses  of 
appellees  and  to  introduce  any  he  desired  to  examine,  we  do  not  per* 
ceive  that  he  was  prejudiced  by  the  failure  to  give  him  notice  in 
the  first  instance.    Consequently  the  judgment  must  be  affirmed. 

Knight,  Menjsies,  for  appellant. 

Lee,  for  appellees. 


Daniel  Wilson  v.  Thomas  Maize. 

Deads — Covenants— Defect  of  Title. 

The  acceptance  of  a  deed  requires  the  grantee  to  look  to  its  cov- 
enant in  case  of  a  defect  of  title. 

AFPDAL  FROM  LOUISYILLD  CHANCESRT  CX>UIIT. 

April  1,  1873. 

Opinion,  by  Judge  Pryor  : 

The  evidence  of  Judge  Bodley  shows  that  the  appellant  was  ne- 
gotiating for  the  property  for  which  the  note  in  controversy  was 
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executed  as  a  part  consideration,  for  some  time,  and  after  having 
been  made  fully  conversant  with  the  terms  upon  which  he  or  his 
firm  was  authorized  to  make  the  trade,  entered  into  it,  with  his  eyes 
open.  The  deed  recites  in  full  the  consideration  to  be  paid  and  al- 
though the  consideration  in  the  deed  is  greater  than  the  amount  of 
the  several  debts  and  interest  paid  by  Gillespie  for  Thixton,  the  son- 
in-law  of  appellant,  still  there  was  included  in  the  notes  a  fee  of 
Bodley  and  Simrall  for  more  than  three  hundred  dollars  that  Gil- 
lespie had  paid  in  the  litigation  affecting  this  property  by  the  cred- 
itors of  Thixton.  A  part  of  the  contract  was  that  all  three  were 
to  be  paid,  and  this  makes  up  the  sum  for  which  the  notes  were  giv- 
en. The  appellant  fixes  the  price  to  be  paid  by  him  far  below  the 
amount  to  which  Gillespie  was  entitled.  It  is  hardly  to  be  presuimed 
that  Gillespie  would  surrender  his  purchase  to  the  appellant  at  such 
a  sacrifice  when  the  proof  conduces  to  show  that  at  the  time  appel- 
lant purchased  the  property  it  was  thought  that  he  had  obtained  it 
at  a  low  price.  It  is  evident  that  both  the  appellant  and  his  son-in- 
law  had  every  opportunity  of  knowing  what  moneys  Gillespie  had 
paid  for  the  latter  and  with  any  effort  on  their  part  could  have  dis- 
covered this  alleged  error  long  prior  to  the  attempt  made  in  the  pres- 
ent case  to  coerce  the  pa3rment  of  the  purchase  money.  We  are  sat- 
isfied that  the  ignorance  now  relied  on  in  regard  to  the  transaction 
is  more  affected  than  real.  The  acceptance  of  the  deed  requires  the 
appellant  to  look  to  its  covenants  if  there  is  any  defect  in  the  title. 
So  far  as  this  record  shows  the  appellant  has  all  the  property  he  pur- 
chased. The  evidence  shows  that  the  assignment  of  the  note  was 
made  to  the  appellee  for  the  purpose  of  discharging  an  indebtedness 
by  Gillespie  to  him  and  if  it  more  than  paid  appellee  he  was  to  re- 
fund it.  This  vested  the  appellee  with  the  legal  right  to  sell.  If 
Gillespie  had  instituted  the  action  (never  having  assigned  the  note) 
the  result  would  have  been  the  same.  The  assignment  of  the  note 
vested  the  appellee  with  the  rights  only  of  the  assignor.  Judgment 
affirmed. 

S.  D.  Morris,  for  appellant 

Brodley  &  Simrall,  for  appellee. 
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F.  H.  Gaines,  etc.,  v.  Wm.  T.  Carusle. 

Sale*— Negligence  of  Purchaser. 

The  execution  of  a  note  for  goods  without  mating  examination 
of  a  partial  inyoice*  was  held  to  be  culpable  negligence  on  the  part 
of  the  purchaser. 

8ales-»RepresentBtion  as  to  Value. 

Representation  by  the  seller  of  goods  as  to  their  Talue  in  the  ag- 
gregate was  held  to  be  a  mere  expression  of  opinion  on  which  the 
buyer  had  no  right  to  rely* 


APFBAIi  from  GAiLLATIN  OIRCniT  OOURT. 

April  1,  1873. 

Opinion  by  Judge  Lindsay  : 

Gaines  was  guilty  of  culpable  negligence  in  making  no  examina- 
tion of  the  partial  invoice,  before  the  execution  of  the  note.  He 
does  not  pretend  that  an  opportunity  to  do  so  was  denied  him.  If 
he  be  a  man  of  ordinary  business  capacity  it  is  most  remarkable  that 
he  should  have  relied  upon  Carlisle's  statements  as  to  what  this  pa- 
per showed  on  the  second  evening  after  they  began  invoicing.  One 
of  the  parties  making  it  out  was  his  own  agent,  and  he  was  himself 
present  whilst  it  was  being  done.  The  proof  does  not  show  that 
Carlisle  made  false  statements  as  to  the  original  cost  of  the  goods. 
His  representations  as  to  the  value  in  the  aggregate,  or  as  to  the 
value  of  any  particular  article,  are  to  be  regarded  as  mere  expres- 
sions of  opinion  upon  which  Gaines  had  no  right  to  rely.  The  in- 
structions given  at  appellee's  instance  are  based  upon  this  idea,  and 
are  correct.  Instruction  No.  1  asked  for  by  appellants  was  mislead- 
ing, because  it  directed  the  jury  to  find  for  them  if  they  should  be- 
lieve that  Carlisle  made  false  representations  either  as  to  the  amount 
or  the  value  of  the  goods.  The  second  was  also  misleading,  in  view 
of  the  fact  that  it  assumed  that  there  was  evidence  conducing  to 
show  that  Carlisle  had  before  the  execution  secreted  the  note 
or  destroyed  the  partial  invoice,  so  as  to  prevent  Gaines  from  ob- 
taining correct  information  as  to  the  quantity  and  value  of  the  goods. 
Such  assumption  was  wholly  unwarranted. 

The  third  instruction  askted  for  was  also  properly  refusd.  Whilst 
the  testimony  of  Carlisle  is  to  some  extent  varied  from  that  of  some 
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■  —  • 

of  the  other  witnesses  there  are  no  such  direct  contradictions  as 
would  have  authorized  the  court  to  call  special  attention  to  these 
reasonable  and  natural  differences  in  recollection,  and  thereby  pre- 
judice him  and  his  testimony  in  their  estimation.  Perceiving  no 
available  error  in  the  action  of  the  circuit  court,  the  judgment  is 

Landram,  for  appellants. 
>  for  appellee. 


John  Eakek  v.  R.  T.  Albwtton. 

Mortgages— When  Lien  Ooee  Not  Attach  to  Proceede  of  Mortgaged  Prop- 
erty. 

Wbere  mortgaged  property  la  sold  by  the  mortgagor  with  the  eon- 
sent  of  the  mortgagee,  the  lien  of  the  mortgagee  does  not  attach  to 
the  proceeds  of  the  sale  In  the  handa  of  the  mortgagor. 

APF(BAL  FROM  GRAVES  CIRCUIT  COURT. 

April  1,  1873. 

Opinion  by  Judge  Pryor  : 

The  only  construction  to  be  placed  upon  the  language  used  in  the 
mortgage  out  of  which  this  litigation  has  arisen  is  ''that  it  was  an 
attempt  to  mortgage  after-acquired  property."  The  appellant  had  no 
right  or  title  to  the  goods  except  by  virtue  of  this  writing.  The 
right  to  use,  sell  and  control  the  proceeds  was  with  the  mortgagor, 
and  the  only  trust  created  is  such  as  arises  upon  the  execution  of 
every  mortgage  if  the  goods  belonged  originally  to  the  appellant, 
and  he  had  constituted  the  mortgagor  his  agent  only  to  sell,  as  con- 
tended for ;  the  writing  here  is :  "I  am-  to  have  the  right  to  sell  by 
retail  said  groceries  and  replenish  my  stock  and  the  goods  hereafter 
bought  to  stand  in  lieu  of  such  as  I  sell  until  said  indebtedness  is 
paid."  Under  this  writing  when  the  goods  were  sold  that  were 
mortgaged  the  title  of  the  appellant  went  with  them  and  those  after- 
wards purchased  were  not  embraced  by  its  terms,  at  least  as  against 
third  parties.  This  same  question  was  decided  in  the  case  of  Aus- 
tin Cochran,  etc.,  v.  Pindell,  and  also  in  the  case  of  Ross  v.  Wilson 
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Peter  &  Co.,  7  Bush  29;  also  in  case  of  McChesney  &  Co.  v.  Ford, 
manuscript  opinion  delivered  at  the  present  term.  It  is  immaterial 
whether  the  after-acquired  goods  were  purchased  with  the  proceeds 
of  those  sold  or  not.  When  the  mortgagor  gets  the  money  into  his 
pocket  from  the  sale  of  the  property  mortgaged  by  the  consent  of 
the  mortgagee  the  lien  of  the  latter  is  gone.  In  the  illustration  given 
by  counsel  for  appellant,  where  A.  mortgages  to  B.  a  house  and  A. 
sells  the  house  and  buys  a  yoke  of  oxen,  there  is  no  question  but 
what  the  lien  is  lost  when  B.  not  only  consents  to  the  sale  but  au- 
thorizes it,  as  in  this  case.  The  property  upon  which  the  lien  existed 
having  been  sold  by  his  consent  the  lien  is  thereby  released. 
Judgment  afHrined. 

R.  K.  Williams,  for  appellant. 

A.  B.  Stubblefield,  W.  H.  Miller,  for  appellee. 


M.  D.  WHiTEsroEs  V.  T.  J.  Duncan  et  al. 

Plead  I  ng— ^Answer— Dtmurrer. 

The  answer  was  held  sufficient  on  demurrer,  where  It  presented  a 
good  ground  for  abating  the  action,  the  same  claim  having  been  set 
up  in  another  suit  which  was  still  pending,  and  plaintiff's  remedy 
seems  to  be  complete  in  the  pending  suit.^ 

APPEAL  FROM  SIMPSON  CIRCXnT  COURT. 

April  1,  1873. 

Opinion  by  Judge  Hardin  : 

The  indebtedness  of  the  estate  of  George  W.  Whitesides,  being 
near  $8,000  in  excess  of  the  personal  assets  in  the  administrator's 
hands,  and  that  fact  having  necessitated  the  suit  of  the  administra- 
tors against  the  creditors  of  the  decedent  for  a  sale  of  the  real  es- 
state  and  the  marshaling  of  assets,  which  then  became  subject  to 
the  control  of  the  chancellor,  it  is  difficult  to  see  how  the  appellant, 
as  surviving  administrator,  could  have  been  guilty  of  a  dfestraint 
in  failing  to  pay  the  plaintiff's  judgment.  But  waiving  this,  we  are 
satisfied  the  court  erred  in  sustaining  the  demurrer  to  the  amended 
answer  which,  if  sufficient,  as  a  bar  to  the  claim,  presented  good 
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grounds  for  abating  the  action,  the  same  claim  being  shown  to  have 
been  set  up  in  the  other  suit  which  was  still  pending,  and  it  appears 
that  the  appellee's  remedy  was  complete  in  that  suit. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  with 
directions  to  overrule  the  demurrer  as  to  the  amended  answer  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 

W.  P.  D.  Bush,  W.  G.  Whitesides,  for  appellant. 

/.  A,  Finn,  for  appellee. 


Thomas  Dawson  v.  John  Conklin. 

Trial — Order  of  Reception  of  Evidence. 

EMdence  which  ought  to  have  been  offered  in  chief  is  inadmissible 
when  it  is  offered  after  the  evidence  in  chief  has  been  closed  on 
both  sides. 

APPEiAL.  FROM  CALDWELL  CIRCUIT  COURT. 

April  2,  1873. 

Opinion  by  Judge  Hardin  : 

On  a  careful  consideration  of  the  several  grounds  relied  on  in 
the  argument  for  reversing  the  judgment,  they  are  each  deemed  un- 
reasonable. 

1.  The  agreement  to  pay  for  half  thte  work  in  Lyon  County 
bonds  at  85  cents  on  the  dollar,  fixed  the  value  of  those  bonds  as 
between  the  parties  at  $85  for  each  $100  so  to  be  paid  in  bonds. 
Numerous  authorities  might  be  cited  as  sustaining  this  construc- 
tion, even  in  addition  to  those  relied  on  in  the  argument  for  the 
appellees.  And  we  understand  it  to  be  "substantially  the  ruling  of 
the  court  in  Instruction  No.  10,  and  others  relating  to  the  lands." 

2.  We  do  not  think  the  jury  could  have  been  confused  or  misled 
as  to  the  item  of  $23.10  by  the  supposed  inconsistency  of  Instruc- 
tions 8  and  10,  but  however  the  facts  might  be  as  to  the  $23.10,  the 
instructions  were  authorized  by  the  pleadings. 

3.  The  burden  of  proof  being  on  the  defendant  and  the  conse- 
quent right  to  open  the  case  in  evidence  and  conclude  the  argument 
being  conceded  to  him,  the  court  properly  ruled  that  his  own  pro- 
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posed  testimony,  which  would  have  been  clearly  in  chief,  though  of- 
fered as  contradicting  G>ughlin,  was  inadmissible  when  offered,  the 
evidence  in  chief  then  being  closed  on  both  sides. 

4.  There  is  contrariety  of  evidence  and  some  uncertainty  as  to 
the  disputed  facts,  but  we  can  not  adjudge  that  the  verdict  of  the 
jury  is  not  sufficiently  supported  by  the  evidence. 

The  judgment  is  aHtrmed. 

Hewlett,  for  appellant. 
Darby,  for  appellee. 


L.  L.  Herndon  v.  C.  C.  Moore. 

Principal  and  Surety — Pledge  of  Indemnity. 

In  an  actlcm  on  a  note,  a  surety  can  not  complain  that  the  payee 
did  not  make  the  pledge  of  indemnity  perfect,  where  it  is  neither 
alleged  nor  proved  that  he  could  have  done  so. 

Principal  and  Surety^Negllgence — Release  of  Surety. 

It  was  held  that  the  payee  of  a  note  was  not  guilty  of  negligence 
or  fraud  in  regard  to  a  pledge  of  indemnity  bo  as  to  release  the 
surety  on  a  note  from  liability. 

APPBAI.  FROM  SOOTT  CIRCUIT  COURT. 

April  2,  1873. 

Opinion  by  Judge  Peters  : 

This  action  was  brought  in  the  court  below  by  appellant  against 
Charles  C.  Moore,  surviving  obligor  on  the  following  note : 

"Georgetown,  March  30,  1867.  One  day  after  date  we  promise 
to  pay  to  the  order  of  L.  L.  Herndon  Eight  Thousand  Dollars,  value 
received.  Charles  C.  Moore. 

$8,000.  J.  D.  Grissim.'' 

Moore,  in  his  answer,  admits  the  execution  of  the  note,  but  says  he 
executed  the  same  as  the  surety  of  his  co-obligor,  J.  D.  Grissim, 
which  fact  was  at  the  time  well  known  to  the  plaintiff. 

That  at  the  time  of  the  execution  of  said  note  said  J.  D.  Grissim 
had  on  special  deposit  at  and  with  the  branch  of  the  Farmers  Bank 
at  Georgetown  the  sum  of  six  thousand  dollars  in  gold  coin,  which 
it  was  agreed  at  the  time,  between  him  and  the  plaintiff,  should  be 
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pledged  as  additional  security  for  the  payment  of  said  note,  and  ac- 
cordingly on  the  day  said  note  was  executed,  to  wit,  on  the  30th  of 
March,  1867,  and  as  a  part  of  the  same  transaction,  the  plaintiff 
and  said  Grissim  executed  an  agreement,  wherd>y  after  reciting  that 
said  Grissim  had  on  that  day  borrowed  from  the  plaintiff  $8,000  in 
currency,  for  which  he,  together  with  this  defendant,  had  executed 
the  note  aforesaid,  it  was  stipulated  and  agreed  that  said  Grissim, 
as  collateral  security  for  the  payment  of  said  note,  then  and  there 
pledged  to  the  plaintiff  $6,000  in  gold  then  on  deposit. in  the  Farm- 
ers Bank  in  Georgetown,  and  it  was  further  stipulated  that  said  gold 
was  not  to  be  removed  or  disposed  of  without  the  consent  of  both 
parties  to  the  transaction;  but  might  be  removed,  or  sold  at  any 
time  or  place  as  they  might  agree  upon,  and  the  proceeds  to  be  used 
for  the  payment  of  said  note,  and  interest  thereon,  the  balance  of  the 
proceeds,  if  any,  to  belong  to  said  Grissim.  A  copy  of  the  agreement 
referred  to  is  made  a  part  of  the  answer.  That  said  writing  at  the 
time  it  was  executed,  was  deposited  by  the  parties  thereto  in  the 
branch  bank  of  the  Farmers  Bank  at  Georgetown. 

He  says  that  neither  said  gold,  its  proceeds,  nor  any  part  thereof 
were  used  for,  or  applied  to  the  payment  of  said  note  and  interest 
thereon;  but  on  the  contrary  said  plaintiff,  without  the  knowledge 
or  consent  of  the  defendant,  and  in  violation  of  said  written  agree- 
ment, and  of  defendant's  rights  under  it,  suffered  and  permitted  said 
$6,000  in  gold  to  be  removed  from  said  bank  by  said  Grissim  for 
purposes  other  than  the  payment  of  said  debt. 

He  states  that  at  the  date  of  said  note  and  written  agreement  the 

premium  on  gold  was per  cent,  and  at  the  time  the  same  was 

used  and  disposed  of  as  aforesaid,  the  premium  was per  cent 

Wherefore  the  defendant  charges  that  at  both,  or  either  of  said 
dates  the  value  in  currency  of  said  $6,000  in  gold  was  more  than 
sufficient  to  discharge  the  debt  and  interest  sued  on,  the  principal 
being  $8,000  in  currency. 

For  the  reason  stated  the  defendant  alleges  he  is  released  from 
all  liability  on  said  note.  That  at  the  date  of  said  note  said  Gris- 
sim was  solvent,  or  was  believed  to  be  so,  that  plaintiff,  after  the 
removal  and  disposition  of  said  gold,  had  indulged  said  Grissim 
from  time  to  time,  without  the  knowledge  or  consent  of  defendant, 
who  believed  said  note  had  been  paid  off,  and  he  had  no  knowledge 
to  the  contrary  until  after  the  death  of  said  Grissim,  which  occurred 
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at  the day  of ,  many  months  after  the  execution  of  said 

note ;  and  that  he  died  insolvent. 

Afterwards  appellee  filed  an  amended  answer  to  the  effect  that 
on  the  12th  of  March,  1867,  he  conveyed  to  L.  J.  Peak  a  tract  of 
land  in  payment  for  which  he  received  near  $6,000  in  gold,  which 
Peak  then  had  on  special  deposit  in  the  branch  of  the  Farmers  Bank 
in  Georgetown.  Subsequently  he  increased  the  amount  to  $6,000, 
and  loaned  the  same  to  said  Grissim,  who  had  the  bag  containing  it 
labeled  in  his  name  and  left  the  gold  in  the  bank  on  special  deposit. 
That  on  the  30th  of  March,  1867,  the  gold  then  being  in  bank,  the 
note  sued  on  was  executed,  and  also  the  agreement  named  in  his 
original  answer,  a  copy  of  which  was  filed  therewith,  and  appellee 
then  repeats  the  allegation  made  in  his  original  answer,  that  said 
agreement  to  pledge  said  gold  for  said  debt  was  entered  into  by 
and  between  Grissim  and  the  plaintiff  at  the  time  the  note  was 
executed,  and  as  part  of  the  same  transaction;  but  that  defendant 
was  then  wholly  ignorant  that  such  pledge  and  agreement  had  been 
made,  and  so  remained  until  after  the  death  of  Grissim,  and  until 
one  of  the  officers  of  the  bank  communicated  the  fact  to  him.  He 
avers  that  said  writing  was  deposited  in  the  bank  by  appellant  and 
Grissim  for  safe  keeping,  while  the  gold  was  in  the  bank  on  special 
deposit.  And  he  says  "He  does  not  know  whether  said  plaintiff 
either  at  the  time  of  said  agreement,  or  afterwards  notified  or  in- 
formed the  officers  of  the  bank  that  said  agreement  had  been  entered 
into,  or  that  it  had  been  deposited  in  said  bank ;  but  if  he  failed  to 
do  so,  it  was  from  his  own  negligence,  and  has  resulted,  without 
any  negligence  or  fault  on  the  part  of  this  defendant,  in  thte  removal 
and  loss  of  a  security  and  pledge  for  said  debt,  to  the  benefit  of 
which  he,  as  he  is  advised  and  states,  was  and  is  entitled  to  as  surety 
therein." 

The  cause  was  by  agreement  transferred  to  the  equity  docket,  and 
on  final  hearing  appellant's  petition  was  dismissed  at  his  costs  and 
from  that  judgment  he  prosecutes  this  appeal. 

According  to  any  rational  construction  that  can  be  placed  on  the 
writing  referred  to  in  the  answer,  the  language  clearly  imports  that 
Grissim  was  the  principal  in  the  note,  and  that  appellee  was  his 
surety.  And  we  have  failed  to  discover  such  contradiction  or  incon- 
sistency in  the  original  and  amended  answers  of  appellee  as  counsel 
for  appellant  seem  to  think  exists.  The  writing  referred  to  mav  have 
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been  executed  as  a  part  of  the  same  transaction,  referring  to  the  bor- 
rowing of  the  money  by  Grissim,  and  appellee  have  been  ignorant  of 
it  until  he  was  informed  thereof  by  Spears.  But  we  do  not  consider 
the  determination  of  these  issues  very  material  to  a  proper  solution 
of  the  questions  before  us.  We  will  pursue  that  inquiry  no  fur- 
ther. 

It  is  shown  by  the  testimony  that  the  writing  evidencing  the  pledge 
of  the  gold  coin  was  taken  to  the  bank  sealed  up  in  an  envelope 
and  handed  to  the  cashier  for  safe  keeping  by  one  of  the  parties 
thereto  in  the  presence  of  the  other,  neither  of  them  disclosing  to 
the  cashier  nor  to  any  one  else  the  contents  of  the  sealed  package, 
nor  did  they  inform  the  officers  of  the  bank  that  the  gold  deposited 
to  the  credit  of  Grissim  was  not  to  be  delivered  to  the  one  in  the 
absence  of  the  other. 

The  previous  sealing  of  the  package,  and  the  silence  of  the  par- 
ties as  to  its  contents,  at  the  time  of  the  delivery,  indicate  very 
clearly  that  there  was  a  pre-agreem«nt  between  them  that  the  con- 
tents of  the  writing  was  not  to  be  disclosed,  and  the  pledge  of  the 
gold  not  to  be  spoken  of. 

The  indemnity,  frail  and  uncertain  as  it  was,  certainly  was  not 
procured  by  the  instrumentality  of  the  appellee,  for  he  says  in  his 
amended  answer  that  he  knew  nothing  of  it  until  after  the  death  of 
Grissim.  Nor  were  his  apprehensions  such  as  to  induce  him  to  seek 
it.  A  very  short  time  before  he  executed  the  note  he  loaned  Gris- 
sim the  gold  which  is  the  subject  of  controversy  without  security  for 
its  payment,  and  if  he  ever  took  a  note  for  it  or  a  writing  evidencing 
the  transaction,  it  is  not  shown  in  this  record.  It  is  therefore  most 
probable  that  the  indemnity,  such  as  it  was,  was  given  at  the  re- 
quest of  appellant  and  as  he  had  not  the  power  to  dictate  the  terms, 
he  had  to  take  it  on  such  terms  as  he  could  get,  and  it  is  not  for 
appellee  to  complain  that  appellant  did  not  make  the  indemnity  per- 
fect when  it  is  neither  alleged  nor  proved  that  he  could  have  done  so. 

Appellee,  by  signing  the  note  as  obligor,  tot*  the  greater  risk, 
and  he  was  in  consequence  thereof  under  the  greater  necessity  of 
seeking  indemnity  from  the  principal,  but  having  failed  to  secure 
himself,  he  can  not  throw  the  loss  on  appellant,  unless  he  has  by 
such  negligence  as  would  amount  to  a  fraud,  failed  to  make  the 
security,  which  he  had  taken,  available,  and  there  is  no  evidence 
that  appellant  knew  of  or  consented  to  the  removal  of  the  gold. 
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As  subsequent  developments  have  shown,  Grissim  had  very  strong 
motives  imposing  secrecy  on  appellant  on  the  subject  of  the  pledge; 
he  was,  when  the  money  was  borrowed,  in  failing  circtunstances, 
and  if  it  had  been  made  known  that  he  had  borrowed  and  pledged 
the  gold,  his  credit  would  have  been  thereby  impaired,  and  the  crisis 
hastened ;  hence  it  may  be  conjectured  that  the  pledge  was  made  on 
the  condition  that  the  fact  should  not  be  made  public,  and  that  ap- 
pellant should  rely  on  Grissim's  written  obligation  that  he  would 
not  dispose  of  the  gold  without  his  consent ;  this  obligation  Grissim 
violated. 

From  the  facts  disclosed  in  this  record  we  have  been  unable  to  dis- 
cover that  appellant  has  been  guilty  of  any  fraud,  or  even  of  negli- 
gence, certainly  not  such  as  to  release  appellee  from  his  responsibil- 
ity as  obligor  on  the  note. 

Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  to  render  judgment  against  appellee  for  the  unpaid 
balance  on  the  note  sued  on. 

Huston,  Robinson,  Prewiit,  for  appellant. 

Campbell,  for  appellee. 


R.  T.  McGiLL  V.  L.  B.  Pence,  etc. 

Municipal  Corporations— improvement  Ordinance— Origin. 

Where  an  improvement  ordinance  was  adopted  by  unanimous  vote 
of  the  council,  it  is  immaterial  whether  it  originated  in  the  council 
or  resulted  from  petition  of  the  lot  owners. 

Municipal  Corporations— Improvement— Apportionment  of  Cost. 

An  improvement  ordinance  waa  held  to  require  that  the  total  cost 
of  the  improvement  shall  be  apportioned  among  the  property  owners 
in  accordance  with  the  front  footage  of  the  property  abutting  on 
that  portion  of  the  street  which  was  Improved. 

APPEAL  FROM  KBNTON  CIRCUIT  COURT. 

April  2,  1873. 

Opinion  by  Judge  Lindsay  : 

The  ordinance  providing  for  the  improvement  of  Hobnan  street 
between  Twelfth  and  Berry  streets  was  adopted  by  the  unanimous 
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vote  of  the  council,  hence  we  do  not  deem  it  material  to  inquire 
whether  it  originated  with  the  council  or  resulted  from  the  petition 
of  the  lot  owners. 

We  difiFer,  however,  with  the  chancellor  as  to  the  proper  con- 
struction of  said  ordinance.  Notwithstanding  the  fact  that  the  work 
was  directed  to  be  let  out  in  two  difiFerent  contracts,  the  one  em- 
bracing so  much  of  the  street  as  was  66  feet  wide,  and  the  other 
so  much  as  was  45  feet  wide,  yet  it  was  further  provided,  that 
"When  the  work  shall  have  been  completed  the  cost  and  expense 
of  the  same  shall  be  ascertained  and  assessed  and  levied  against 
said  lots  and  parts  of  lots,  according  to  front  feet,  and  the  city 
charter  of  Covington  and  the  amendments  thereto." 

The  specific  direction  as  to  the  manner  in  which  the  cost  of  the 
work  was  to  be  apportioned  among  the  lot  owners,  accorded  with 
the  declaration  previously  made  in  the  same  section  that  "the  council 
adjudges  and  declares  all  of  the  above  work  to  be  necessary,  and 
that  the  same  shall  be  done  at  the  cost  and  expense  of  the  owner  or 
owners  of  all  the  lots  and  parts  of  lots  fronting  or  abutting  thereon." 

It  is  not  to  be  inferred  from  an3rthing  in  the  ordinance  that  the 
cost  of  that  portion  of  the  work  on  the  street  where  it  is  66  feet 
wide  was  intended  to  be  assessed  against  the  lots  fronting  thereon, 
and  the  same  must  be  applied  on  that  portion  of  the  street  45  feet 
wide. 

The  work  was  to  be  let  in  two  contracts,  but  when  completed  the 
cost  and  expense  of  the  same  (that  is  of  the  entire  improvement), 
was  to  be  ascertained,  and  assessed  and  levied  against  said  lots  and 
parts  of  lots,  i.  e.,  "all  the  lots  and  parts  of  lots  abutting  thereon." 

The  assessment  as  made  does  not  follow  the  ordinance,  and  it  is 
palpable  that  the  gravest  injustice  will  be  done  to  this  appellant  and 
others  if  it  be  upheld.  The  improvement  covers  but  one  square. 
There  must  of  necessity  be  a  comimunity  of  interest  between  those 
owning  lots  fronting  thereon.  The  benefits  conferred  must  approx- 
imate to  something  like  equality,  and  yet  a  portion  of  the  lots,  and 
those  the  deepest  at  that,  are  taxed  only  43  cents  per  front  foot. 
Before  a  court  should  conclude  that  the  council  intended  such  gross 
inequality  and  manifest  injustice,  that  intention  should  be  expressed 
in  plain  and  unmistakable  language.  The  ordinance  under  consid- 
eration not  only  expressed  no  such  intention,  but  when  construed 
according  to  the  natural  import  of  the  language  used  provides  that 
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the  cost  of  the  entire  work  shall  be  apportioned  among  the  lot  own- 
ers according  to  the  number  of  front  feet  each  may  own  abutting 
"thereon."  Appellant  can  be  required  to  pay  no  greater  amount 
than  will  fall  to  him  upon  a  calculation  based  upon  the  rule  indi- 
cated. 

The  judgment  is  reversed  and  the  cause  remanded  with  instruc- 
tions to  ascertain  the  amount  due  from  appellant  according  to  tde 
mode  prescribed  by  the  ordinance,  as  herein  interpreted,  and  to  en- 
force Pence's  lien  for  that  amount  and  for  further  proper  proceed- 
ings. 

W.  L.  Rankin,  for  appellant. 

Athey,  Pryor,  etc.,  for  appellee. 


John  R.  Moore  and  Wife  v.  George  Lehman. 

Trial — I  nttructlon. 

An  inBtruction  was  properly  refused  where  there  was  no  evidence 
on  which  to  base  It 

Contracts— Change  In  Plan  of  Building — Defective  Work— Release. 

A  change  in  the  original  plan  of  a  building  does  not  release  the 
contractor  from  Uablllty  for  defective  work  causing  leakage. 

Contracts — ^Breach — Damages — Counterclaim. 

In  an  action  for  a  breach  of  contract  the  jury  should  determine. 
If  required  by  the  parties,  the  amount  to  which  the  defendant  is 
entitled  by  way  of  damages  by  reason  of  the  matters  set  up  In  her 
counterclaim. 

AFFBAI.  FROM  WABRBN  CIRCniT  CX>URT. 

April  8,  1873. 

Opinion  by  Judge  Pryor  : 

The  evidence  conduces  strongly  to  show  that  the  contract  for  the 
building  of  the  house  was  made  with  Mrs.  Moore  and  not  with  Cal- 
vert, and  in  fact  there  is  no  testimony  in  the  case  upon  which  the 
court  or  jury  could  have  arrived  at  the  conclusion  that  Calvert  had 
anything  whatever  to  do  with  the  making  of  the  contract,  and  there- 
fore the  refusal  of  the  court  to  instruct  the  jury  "that  if  the  con- 
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tract  was  made  with  Calvert  they  must  find  for  the  defendant"  was 
proper.  The  statement  of  S.  I.  Williams,  who  seems  to  have  made 
a  measurement  of  the  work  done  upon  this  building  and  a  valua- 
tion of  all  the  material,  leaves  but  little  reason  to  doubt  that  includ- 
ing aU  the  work  done  on  the  building  and  the  value  of  the  material 
furnished  its  entire  costs  exceeded  but  little  the  amount  claimed  by 
the  appellee.  In  this  estimate  made  by  Williams  he  was  allowed 
for  joiner's  work,  $1,418.06;  for  wood,  material  and  carpenter's 
work,  $1,539.46.  The  whole  cost  of  the  building  is  $8,114.80;  from 
this  is  to  be  deducted  the  joiner's  work,  $1,418,  and  say  one-half 
of  the  amount  at  which  the  material  and  carpenter's  work  is  esti- 
mated, viz.,  $770,  these  two  sums,  $1,418  and  $770,  deducted  from 
the  $8,114.80,  leaves  the  siun  of  $5,926.80,  and  from  this  deduct 
the  amount  of  damages  allowed  on  the  counter-claim  of  the  appel- 
lant, viz.,  $1,484.47,  leaves  due  the  appellee  $4,442.33;  besides  the 
appellee  insists  that  he  is  not  entitled  to  any  pay  for  the  carpen- 
ter's work,  it  is  evident  that  it  constitutes  and  forms  a  part  of  the 
judgment  he  has  recovered;  in  fact,  the  evidence  conduces  strongly 
to  show  that  he  had  agreed  to  complete  the  whole  building  and 
the  object  in  the  attempt  to  prove  that  some  one  else  was  responsi- 
ble for  the  carpenter's  work  was  made  to  avoid  the  damages  that 
the  appellant  has  sustained  by  reason  of  the  construction,  as  the 
proof  shows,  of  a  very  defective  building.  It  is  true,  no  doubt, 
that  Mrs.  Moore  agreed  to  pay  the  carpenters,  but  we  think  it  is 
equally  as  well  established  that  the  appellee  was  responsible  for  the 
character  of  the  work  done. 

Instruction  No.  5  given  for  the  appellee  is  clearly  erroneous.  The 
jury  are  told  that  if  the  appellant  changed  the  original  plan  by 
which  the  house  leaked,  or  has  been  otherwise  injured,  they  must 
find  for  the  plaintiff.  How  far  this  instruction  affected  the  question 
of  damages  is  difficult  to  determine,  nevertheless,  we  can  not  see 
why  a  change  in  the  original  plan  of  the  building  should  release  the 
appellee  from  liability  if  the  work  was  defectively  executed. 

It  was  also  error  to  refuste  to  continue  the  case  in  order  to  ena- 
ble the  appellant  to  amend  the  amended  petition.  The  amended 
pleading  was  filed  on  the  23d  of  August,  and  by  an  order  of  court 
the  appellants'  counsel  was  required  to  answer  it  in  less  than  three 
hours  after  its  filing.  Merchant  lived  out  of  the  county  and  the 
appellee  never  announced  himself  as  ready  for  trial  until  this  amend- 
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ment  was  filed.  It  is  true  the  appellee  consented  that  the  allega- 
tions of  the  amendment  might  be  traversed  on  the  record,  but  the 
court  not  only  required  the  appellant  to  go  into  trial  but  also  took 
this  amended  pleading  for  confessed  in  the  judgment  rendered, 
notwithstanding  the  appellee  had  agreed  that  it  should  stand  de- 
nied. In  this  judgment  a  house  and  lot  is  designated  to  be  sold 
that  had  previously  been  purchased  by  one  Graham  of  Mrs.  Moore 
Graham  was  only  a  garnishee  in  the  original  action,  or  rather  it 
was  alleged  that  he  was  indebted  to  Mrs.  Moore  for  thte  property. 
This  amended  pleading  is  taken  for  confessed  against  all  the  parties 
by  reason  of  the  allegations  therein,  and  without  other  proof  the 
court  adjudges  that  the  conveyance  to  Graham  has  been  set  aside 
and  annulled,  and  assumes  that  the  judgment  in  the  suit  of  Mrs. 
Moore  v.  Graham,  annulling  that  deed,  may  be  reversed  by  this 
court,  and  if  so,  the  commissioner  is  ordered  not  to  sell  that  house 
and  lot,  but  directs  Grahaip  to  pay  over  to  the  appellee  the  money 
he  may  be  owing  Mrs.  Moore  not  exceeding  the  amount  to  which  the 
appellee  is  entitled.    Such  a  judgment  must  be  reversed. 

It  is  certainly  proper  that  a  jury,  if  the  parties  require  it,  should 
determine  the  amount  to  which  the  appellee  is  entitled  and  the 
damages,  if  any,  sustained  by  the  appellant  by  reason  of  the  matters 
set  up  in  her  counterclaim.  In  the  event  of  another  trial  the  sum 
found  due  upon  the  facts  as  now  appear  upon  the  record  either 
by  this  court  or  the  court  below  will  not  be  regarded  as  any  evi- 
dence of  what  the  parties  are  entitled  to  recover,  either  upon  the 
original  ptetition  or  the  counterclaim.  For  the  reason  indicated 
the  judgment  of  the  court  below  is  reversed  and  the  cause  remanded 
with  directions  to  award  the  appellants  a  new  trial  and  for  further 
proceedings  consistent  with  the  opinion. 

Bush,  for  appellant, 

Rodes  &  Clark,  for  appellee. 


Kerty  &  Hasny  v.  G.  S.  Miles  and  Others. 

iVttachment^Bond. 

Under  9  268  of  the  Code,  the  court  has  power  to  permit  the  exe- 
cution of  a  bond,  upon  the  terms  therein  prescribed,  upon  the  exe- 
cution of  which  the  property  attached  should  be  released. 

89 
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Attachmefit — Bond— Enforcement  by  Rule. 

The  proYiBions  of  the  Code  must  be  complied  with  before  the  Court 
of  Appeals  will  permit  attachment  plaintiff  to  resort  to  the  harsh 
and  summary  method  of  enforcing  the  bond  by  rule. 

Attachment — Bond — Liability  of  Surety. 

By  executing  the  statutory  attachment  bond,  a  surety  places  him- 
self in  a  condition  that  when  called  on  for  the  money  he  is  not  al- 
lowed the  right  to  replevy,  but  must  respond  with  either  the  money 
or  the  property. 

Attachment — Bond — By  Whom  Taken, 

A  sheriff  is  required  to  take  the  attachment  bond  for  the  reason 
that  he  must  know  the  solvency  of  the  sureties  and  that  they  have 
executed  the  undertaking. 

Attach ment^Bond — Estoppel   of  Suretiesi 

The  sureties  on  an  attachment  bond  may  be  estopped  from  deny- 
ing their  liability  on  the  bond,  but  they  are  not  estopped  from  deny- 
ing that  the  plaintiff  has  adopted  the  proper  remedy  of  charging 
them  with  liabiUty. 

Attachment — Bond — Manner  of  Execution. 

An  attachment  bond,  to  be  a  valid  statutory  bond,  must  have  been 
executed  in  the  manner  provided  by  statute,  and  where  the  statute 
requires  the  bond  to  be  executed  in  the  presence  of  the  sheriff,  it 
can  not  be  taken  by  the  clerk  or  other  officer  and  thereby  make  it  a 
statutory  obligation. 

Attachment — Bond — Enforcement  by  Rule. 

In  enforcing  an  attachment  bond  by  rule,  it  is  not  necessary  that 
the  surety  in  response  to  the  rule  should  urge  that  it  was  not  a 
statutory  bond  where  such  fact  is  made  to  appear  from  the  record. 

APPEAL  FROM  LIVINGSTON  CIRCUIT  CX)URT. 

April  3,  1873. 

Opinion  by  Judge  Pryor. 

We  are  not  disposed  upon  the  case  as  presented  to  question  the 
validity  of  the  bond  executed  to  the  appellants  if  delivered  to  the 
sheriff  by  the  consent  of  the  sureties.  The  boat  by  reason  of  its 
execution  was  released  from  the  custody  of  the  sheriff,  and  the 
only  remedy  the  appellants  have  is  upon  the  bond  or  by  enforcing" 
their  personal  judgment  against  the  original  debtor. 

The  mode  of  proceeding  adopted  in  this  case  is  by  rule  re- 
quiring the  sureties  upon  the  bond  to  produce  the  boat  or  pay  the 
amount  of  the  judgment  into  court.    The  code  of  practice  contains 
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ample  provisions  for  securing  judgments  upon  attachments  and  pro- 
vides the  mode  in  which  bonds  for  the  performance  of  the  judgment 
or  the  forthcoming  of  the  property  shall  be  executed. 

The  court  has  the  power  by  the  268th  section  of  the  code  to 
permit  the  execution  of  a  bond  upon  the  terms  therein  prescribed 
and  upon  the  execution  of  which  the  property  shall  be  released. 
One  of  the  bonds  may  be  to  the  effect  that  the  defendant  will  per- 
form the  judgment  of  the  court,  or  that  the  boat  shall  be  forthcoming 
subject  to  the  order  of  the  court.  This  bond  shall  be  executed  to 
the  plaintiff  in  the  presence  of  the  sheriff  with  surety  sufficient  for 
the  sum  for  which  the  attachment  was  granted.  The  sheriff  was 
directed  to  take  the  bond  in  the  present  case  by  reason  of  this  pro- 
vision of  the  code  and  had  no  authority  to  take  it  in  any  other  ca- 
pacity than  as  sheriff. 

These  provisions  of  the  code  must  be  complied  with  before  this 
court  will  permit  plaintiff  in  the  attachment  to  resort  to  the  harsh 
and  summary  mode  of  enforcing  the  terms  of  the  bond  by  rule. 

By  executing  this  statutory  bond  the  surety  places  himself  in 
such  a  condition  that  when  called  on  for  the  money  he  is  not  even 
allowed  the  right  to  replevy,  but  must  respond  with  either  the  money 
or  property.  Hence  this  coqrt  is  not  willing  to  take  such  a  lib- 
eral view  of  the  provisions  of  the  code  authorizing  these  statutory 
obligations  as  to  declare  them  such,  unless  they  are  executed  as  the 
law  requires.  The  bond  in  this  case  was  executed  by  the  sureties  be- 
fore the  deputy  clerk  of  the  Fulton  Circuit  Court  on  the  5th  day 
of  September,  1869.  The  sheriff  of  Livingston  County,  who  alone 
was  authorized  to  sell  the  property,  had  never,  so  far  as  this  rec- 
ord shows,  seen  these  sureties,  or  agreed  to  accept  them  as  such 
on  any  bond  of  the  defendants  in  these  attachments.  In  about  six 
weeks  after  the  bond  was  signed  before  the  clerk  of  the  Fulton 
Circuit  Court  the  sheriff  of  Livingston  County  made  a  statement 
in  writing  by  endorsement  on  the  bond  "that  the  within  bond  is 
good  and  will  be  received  when  filed  with  me,"  and  on  the  1st  of 
November,  1865,  endorsed  on  the  bond  as  follows,  "the  within  bond 
was  filed  with  me  on  the  first  of  November,  1865.  C.  G.  Hatcher, 
S.  L.  C."  All  these  endorsements  are  made  by  the  sheriff  on  his 
return  showing  why  a  sale  of  the  boat  was  not  made.  These  pro- 
visions of  the  code  were  adopted,  and  the  particular  mode  of  pro- 
ceeding on  attachments  defined  in  order  to  prevent  such  a  state  of 
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case  as  is  here  prcseattd.  This  bond  releasing  the  atfailniirnt 
would  iMit  have  been  required  to  be  ezectited  in  die  presence  of  die 
sheriff  unless  it  had  some  meaning  attached  to  it. 

If  the  clerk  of  another  county  can  take  die  bond,  or  any  one  else, 
and  that  without  the  knowledge  or  consent  of  the  sheriff,  who  akme 
could  have  taken  it  under  the  order,  in  that  case  then  the  provisions 
of  the  code  are  dispensed  with  and  all  such  bonds  must  be  recog- 
nized as  statutory  obligations. 

The  sheriff  is  required  to  take  the  bond  for  the  reason  diat  he 
must  know  the  solvency  of  the  sureties,  and  that  they  have  executed 
such  a  paper. 

It  is  argued,  however,  that  in  this  case  the  sureties  were  solvent 
and  did  in  fact  sign  the  bond. 

This  may  be  true,  but  does  this  make  it  a  statutory  bond  ?  If  so, 
then  any  bond  executed  without  the  knowledge  of  the  sheriff  for 
the  purpose  of  releasing  an  attachment,  although  he  never  sees  the 
sureties,  must  be  so  regarded.  The  sureties  may  be  estopped  from 
denying  their  liability  on  such  a  bond  but  they  are  not  estopped 
from  denying  that  the  plaintiff  has  adopted  the  very  remedy  in  order 
to  charge  them. 

A  bond,  to  be  a  valid  statutory  bond,  must  be  executed  in  the 
manner  as  provided  by  the  statute,  and  when  the  statute  requires 
a  bond  to  be  executed  in  the  presence  of  the  sheriff  it  does  not  mean 
nor  can  it  be  construed  to  mean  that  the  clerk  of  another  county 
can  take  it,  so  as  to  make  it  a  statutory  obligation. 

Nor  was  it  necessary  that  the  sureties  in  response  to  the  rule 
should  urge  that  it  was  not  a  statutory  bond  when  the  fact  was 
made  apparent  from  the  record. 

In  the  case  of  Lecmtt  v.  Goggin,  11  B.  Monroe  229,  this  court 
adjudged  that  because  the  sheriff  who  had  been  made  a  commission- 
er to  sell  property  had  taken  the  notes  payable  to  him  as  sheriff,  the 
party  entitled  to  the  proceeds  was  not  compelled  to  resort  to  his 
action  on  the  bond,  but  might  enforce  it  by  rule. 

There  is  but  little  analogy  between  the  cases.  In  the  case  re- 
ferred to  the  party  authorized  to  sell  did  sell  and  did  take  the  bond. 
If  the  sheriff  had  authorized  some  one  else  to  sell  and  take  the  bond 
it  could  not  have  been  regarded  as  a  compliance  with  the  law. 

In  the  case  of  Watson  v.  Gabby,  where  a  party  in  whose  name  an 
execution  had  issued  assigned  the  execution  to  a  third  party,  and 
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the  execution  was  levied  on  the  property  of  the  debtor  and  a  claim- 
ant executed  bond,  as  provided  by  the  code,  to  the  assignee  of  the 
execution;  on  motion  by  the  assignee  on  this  claimant's  bond  for 
judgment,  it  was  held  that  the  bond  was  not  enforcible  as  a  statu- 
tory obligation  for  the  reason  that  the  statutes  only  authorize  the 
execution  of  such  a  bond  to  the  plaintiff  in  the  execution, 'the  legal 
owner. 

This  case  must  be,  and  is,  affirtned  for  the  reason  alone  that  the 
appellant  has  mistaken  his  remedy,  and  must  proceed  by  an  ordinary 
action  on  the  bond. 

What  the  measure  of  damages  will  be,  and  whether  the  bond  was 
authorized  to  be  delivered  by  the  sureties  to  the  sheriff,  are  ques- 
tions this  court  is  not  now  called  on  to  determine. 

Judgment  is  affirmed. 

Bush,  Bennett,  for  appellants. 
Greer,  Marble,  for  appellees. 


City  of  Louisville  v.  C.  G.  Goodan  and  Blan  Ballard,  etc. 

Municipal  Corporatlona— Council— Journals  of — How  Kept. 

Where  a  legislatlye  body,  such  as  the  common  council,  is  required 
to  keep  a  journal  of  Its  proceedings,  the  correctness  of  the  Journal 
can  be  passed  upon  only  by  the  council  or  legislative  body  of  whose 
proceedings  the  Journal  is  kept,  and  not  by  the  clerk  or  president 
thereof. 

Municipal  Corporations— Ordinance — Evidence  of  Passage  of. 

A  Journal  record  of  the  proceedings  of  the  common  council  of  a 
city  can  not  be  receiyed  as  sufficient  evidence  of  the  passage  and  ac- 
ceptance of  an  ordinance  where  the  correctness  of  the  Journal  has  not 
been  passed  upon  by  the  council,  but  only  by  the  clerk  or  president 

APPEAL  FROM  LOUISVILIiB  CHANCERY  COURT. 

April  8,  1873. 

Opinion  by  Judge  Lindsay  : 

It  is  clear  irom  the  evidence  in  this  recdrd  that  the  board  of 
common  council  during  the  ytsars  1868  and  1869  did  not  "keep  a 
correct  journal  of  its  proceedings,"  as  required  by  the  city  charter 
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of  1851.  The  books  in  the  possession  and  custody  of  the  derk  of 
that  board  do  not  bear  upon  their  faces  the  requisite  evidence  of 
authenticity.  Besides  it  is  clearly  proved  that  they  were  written 
up  long  after  the  meetings  the  proceedings  of  which  it  is  pretended 
are  recorded  were  held.  In  some  instances  as  much  as  two  or  three 
months  ihtervened.  The  clerk  himself  swears  that  the  proceedings 
of  the  last  three  or  four  meetings  held  by  the  board  expiring  April, 
1870,  were  not  written  out  until  June  or  July  of  that  year  and 
were  signed  by  the  president  of  the  board  after  he  had  ceased  even 
to  be  a  member  of  the  council. 

It  is  perfectly  evident  that  the  board  did  not  know,  and  had  no 
means  of  knowing,  the  contents  of  these  books.  They  were  written 
up  by  the  clerk  in  his  office,  and  privately  submitted  to  the  presi- 
dent for  his  examination  and  approval. 

From  the  present  appearance  of  the  books  it  can  be  legitimately 
assumed  that  in  many  instances  the  president  signed  his  name  in 
advance,  at  intervals  through  the  books,  and  authorized  the  clerk 
afterwards  to  write  up  the  proceedings  of  the  board.  Hence  his 
signature  is  sometimes  found  in  the  middle  of  the  proceedings  he 
intended  to  approve,  and  sometimes  two  or  three  blank  pages  inter- 
vene between  his  signature  and  the  conclusion  of  the  particular  rec- 
ord. 

We  attach  no  special  importance  to  the  signature  of  this  officer, 
but  these  facts  conduce  to  show  the  manner  in  which  these  books 
were  kept,  and  are  sufficient  to  taint  them  with  suspicion. 

A  legislative  body  can  not  keep  a  journal  unless  it  is  submitted 
to  and  approved  by  the  body  itself.  It  is  not  for  the  clerk  nor  the 
president  to  determine  whether  or  not  the  proceedings  as  written 
out  by  the  clerk  are  correct.  This  alone  can  be  done  by  the  body 
whose  proceedings  are  being  recorded. 

Our  state  constitution  requires  each  house  of  the  general  assem- 
bly to  keep  a  journal.  This  constitutional  provision  has  been  con- 
strued by  both  branches  of  the  general  assembly.  The  first  rule  of 
the  senate  requires  the  speaker,  immediately  upon  taking  the  chair, 
a  quorum  being  present,  to  "Cause  the  journal  of  the  preceding  day 
to  be  read." 

The  first  rule  of  the  house  of  representatives  imposes  the  same 
duty  upon  the  speaker  of  that  house.  It  is  so  with  the  senate  and 
house  of  representatives  of  the  Federal  Congress. 
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Notwithstanding  the  irregularities  shown  upon  the  face  of  the 
books  purporting  to  be  journals  of  the  board  of  common  council, 
no  effort  was  made  to  show  that  any  of  the  proceedings  therein 
recorded  had  ever  been  read  to  that  board,  or  in  any  way  approved 
by  it.  In  two  or  three  instances  it  is  shown  that  the  reading  of  the 
journal  was  dispensed  with,  but  it  is  nowhere  proved  that  any  por- 
tion of  it  ever  was  read  to,  or  approved  by,  any  member  of  the  board. 

A  record  kept  in  the  manner  indicated  can  not  be  received  as  suf- 
ficient evidence  of  the  passage  and  existence  of  laws  under  which 
the  most  onerous  and  oppressive  taxation  is  sought  to  be  imposed 
upon  private  citizens.  The  taxpayers  have  the  right  to  demand  that 
the  municipal  laws  by  which  they  are  to  be  governed,  shall  be  reg- 
ularly passed  in  accordance  with  the  provisions  of  the  city  charter, 
and  that  the  journals  of  the  lawmaking  department  shall  be  kept 
by  the  respective  branches,  and  not  left  to  the  discretion  of  the 
derk  or  president.    City  of  Louisville  v.  McKegney^  7  Bush  651. 

The  fact  that  ordinances  passed  in  the  years  1868  and  1869  have 
in  some  cases  been  upheld  by  this  court  only  proves  that  par- 
ties resisting  their  enforcement  did  not  make  the  proof  presented  in 
this  case. 

The  effect  of  the  12th  section  of  the  act  to  amend  the  charter  of 
Louisville,  passed  March  3,  1871  (Sess.  Acts  1871,  page  326),  re- 
mains to  be  considered.  This  section  provides  "That  the  charter, 
laws  and  ordinances  of  the  city  of  Louisville,  as  published  in  Elliott's 
Digest  of  the  charter,  acts,  and  ordinances  of  the  said  city  from  the 
year  1870  to  the  year  1869,  shall  be  regarded  as  correct,  and  shall 
be  held  and  received  as  prima  facie  evidence  in  the  courts  of  the 
state  of  Kentucky.  And  that  proceedings  of  the  general  council  of 
said  city,  as  heretofore  published  in  the  newspaper  in  said  city  se- 
lected and  declared  by  the  general  council  to  do  the  printing  and 
publishing  of  said  city  shall  be  received  as  evidence  prima  facie  in 
the  courts  of  the  state  of  Kentucky." 

Waiving  any  question  of  the  power  of  the  legislature  to  so  vital- 
ize this  digest  and  these  published  proceedings  as  to  aflfect  contro- 
versies which  had  previously  arisen,  it  is  sufficient  in  this  case  to  say 
that  appellant  did  not  present,  nor  rely  upon  the  proceedings  of  the 
board  of  common  council  as  published  in  these  newspapers.  The 
newspapers  themselves  were  not  offered  in  evidence,  and  the  copies 
of  ordinances  and  proceedings  filed  with  the  petition  do  not  purport 
to  be  taken  from  these  publications. 
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The  fact  that  they  are  attested  by  the  clerks  of  the  two  boards 
shows  conclusively  that  they  were  not  taken  from  such  publications, 
as  these  officers  are  not  required  nor  authorized  to  keep  them,  nor 
to  certify  copies  from  them. 

The  chancellor  properly  dismissed  the  Goodans  petition  as  to  the 
property  holders,  and  properly  rendered  judgment  against  the  city. 

His  judgment  is  afKrmed. 

Burnett,  for  appellant. 

Gazley,  R.  &  L.  Buchancm,  Bullitt,  A.  H.  Marrett,  for  appellees. 


John  R.  Moore  and  Wife  v,  J.  A.  Graham. 

Husband  and  Wife— Deed  by  Wife— Pleading. 

A  deed  executed  by  a  married  woman  without  her  husband  Joining 
Is  insufflcient,  and  unless  the  plalntlft  grantor  files  an  amended  peti- 
tion and  tenders  therewith  a  good  and  sufficient  deed,  her  petition 
should  be  dismissed. 

APPEAL  FROM  WARREN  CIRCUIT  COURT. 

April  3,  1873. 

Opinion  by  Judge  Peters  : 

From  the  pleading  in  this  case  it  appears  that  appellant,  Mrs. 
Lee  Ann  Moore,  acquired  title  to  the  house  and  lots  from  the  con- 
tract for  the  sale  of  which  this  litigation  has  arisen  under  the  first 
clause  of  the  will  of  her  father,  the  late  Bennett  Bamam,  which 
reads  as  follows :  "After  my  just  debts  and  funeral  expenses  arc 
paid,  I  give,  bequeath,  and  devise  to  my  daughter,  Lee  Ann  Smith, 
widow  of  the  late  Calvin  Smith,  deceased,  all  of  my  real  estate  and 
slaves,  of  which  I  may  die  possessed,  or  of  which  I  may  then  be  the 
owner,  whether  said  property  be  held  separately  or  in  conjunc- 
tion with  another."  If  there  had  been  no  other  clause  in  the  will 
limiting  her  estate  in  the  house  and  lot,  it  would  have  been  gen- 
eral and  by  j(Mning  with  her  husband  in  a  sale  and  conveyance  the 
purchaser  would  have  taken  an  unincumbered  title. 

But  by  the  fifth  clause  of  the  will  the  testator  directed  that  the 
real  estate  devised  to  the  said  Lee  Ann  Smith,  in  caste  of  her  mar- 
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riage,  was  to  be  entirely  f rete  from  the  control  or  disposition  of  her 
husband,  and  not  in  any  way  subject  to  his  debts,  whereby  her  estate 
in  said  property  was  made  separate.  But  be  that  as  it  may,  the  deed 
which  she  professes  to  have  made  is  wholly  insufficient  to  invest  ap- 
pellee with  the  legal  titl^,  and  she  should  have  tendered  an  amended 
petition  with  a  good  and  sufficient  deed  in  which  her  husband  should 
have  joined,  and  upon  her  failing  to  do  so  the  petition  should  have 
been  dismissed  without  prejudice  to  another  suit.  This,  however, 
according  to  our  construction  of  the  judgment,  the  court  below 
failed  to  do;  and  if  permitted  to  stand  said  judgment  might  operate 
as  a  bar  to  another  action  on  said  obligation. 

Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  to  dismiss  the  petition  unless  appellants  should  within 
reasonable  time  offer  to  amend  the  petition  and  present  such  plead- 
ings as  will  ultimately  put  an  end  to  the  litigation. 

As  the  first  error  in  pleading  commenced  with  appellants,  they 
will  not  be  allowed  to  recover  costs,  but  must  pay  their  even  costs. 

Bush,  for  appellants, 

Hines,  for  appellee. 


James  F.  Irvine,  etc.,  v.  J.  E.  Vansant,  etc. 

Municipal  Corporations — Certifying  to  Contents  of  Journals  of  Common 
Council. 

The  clerk  of  the  board  of  aldermen  not  being  shown  to  be  the 
keeper  of  l^e  journals  of  the  board  of  common  council,  has  no 
authority  to  certify  as  to  what  appears  in  those  journals. 

Municipal   Corporations— Improvements— Encroaching   on    Private    Prop- 
erty. 

Where  a  contractor,  in  making  a  street  improvement,  encroaches 
on  the  private  property  of  an  abutting  owner,  the  contractor  can  not 
recover  against  the  owner  of  such  property  for  the  costs  of  the  im- 
provement 

APPE^AI.  FROM  LOUISVILIiB  CHANCERY  C50URT. 

April  4,  1871 

Opinion  by  Judge  Lindsay  : 

This  case  differs  from  the  cases  of  the  City  of  Louisville  v.  Good- 
win,  etc.,  Scott  v.  Croffot,  and  Thompson,  etc.,  v.  McClish,  in  this : 
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The  ordinances  under  and  by  virtue  of  which  the  work  was  done 
were  passed  in  1870,  instead  of  1869.  The  testimony  in  those  three 
cases,  which  was  by  consent  considered  on  the  trial  of  this,  does  not 
impeach  the  journal  of  the  board  of  common  council  kept  in  and 
after  the  month  of  July,  1870: 

Appellants,  however,  deny  in  specific  terms  that  the  ordinance  and 
proceedings  set  up  by  appellee  were  even  passed,  or  had.  The  only 
evidence  conducing  to  sustain  the  material  allegations  of  the  peti- 
tion in  this  regard,  is  the  copies  of  such  ordinances  and  proceedings 
filed  as  exhibits.  These  papers  are  attached  by  the  clerk  of  the  board 
of  aldermen.  This  officer  no  doubt  has  the  legal  authority  to  cer- 
tify copies  taken  from  the  records  in  his  office.  It  does  not  appear, 
however,  and  we  can  not  presume  that  he  is  the  keeper  of  the  jour- 
nals of  the  board  of  common  council,  nor  that  he  has  authority  to 
certify  as  to  what  appears  in  these  journals. 

The  exhibits  so  far  as  they  purport  to  be  copies  of  the  journal 
of  proceedings  had  in  the  common  council  should  not  have  been 
considered.  Without  them  it  is  clear  that  appellee  did  not  make  out 
his  case. 

The  damages  claimed  by  reason  of  the  alleged  location  of  the  im- 
provement on  portions  of  appellants'  lots  can  not,  as  against  this 
appellee,  be  pleaded  as  a  counterclaim,  and  if  it  is  desired  to  hold 
the  city  responsible  therefor,  appellants  should  resort  to  an  action  at 
law  for  the  trespass.  But  as  appellees'  right  to  recover  for  the 
cost  of  the  improvements  depends  upon  whether  he  did  or  not  im- 
prove High  street  in  accordance  with  the  ordinances  providing  for 
its  improvement,  it  is  proper  that  the  court  should  inquire  whether 
or  not  the  city  engineers  and  the  contractors  have  encroached  on 
the  property  of  appellants. 

Neither  the  city  nor  the  contractors  have  the  right  to  convert  pri- 
vate property  into  streets  until  it  has  been  legally  appropriated  to 
such  purposes,  and  if  in  this  case  any  portion  of  the  improvement 
is  on  appellants'  property,  no  recovery  can  be  had  against  them. 

Upon  the  return  of  the  cause  it  will  be  proper  to  have  a  survey 
made  by  an  engineer  agreed  upon  by  the  parties,  or  selected  by 
the  chancellor,  in  order  that  this  question  may  be  settled.  Either 
party  should  be  allowed  to  take  further  testimony  in  case  they  de- 
sire to  do  so. 
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Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  herewith. 

Thompson  &  Booth,  for  appellants, 

Bum€tt,  for  appellees. 


W.  B.  Crawford  v.  A.  L.  Voorheis  and  Wife. 

Equity — Extension  of  Time  for  Talcing  Testimony. 

The  facts  were  held  to  warrant  the  extension  of  the  time  for  the 
taking  of  testimony  by  defendant  before  a  commissioner  In  chancery. 

Costs — Reversai  Without  Cost. 

The  facts  were  held  to  warrant  the  reversal  of  a  case  without  cost 
against  the  appellee. 

APPEAL.  FROM  IX)UISVIL.L.E  CHANCERY  COURT. 

April  4,  1873. 

Opinion  by  Judge  Pryor  : 

It  would  be  difficult  to  present  a  case  to  this  court  where  more 
negligence  has  been  exhibited  by  the  defense  than  appears  from  the 
present  record.  No  reflection  is  made  upon  the  attorneys,  as  they 
seem  after  their  employment  to  have  used  all  the  diligence  that  could 
b^  required  of  them.  The  appellant,  after  having  been  charged 
with  controlling  a  large  amount  of  money  for  years  as  the  agent 
and  friend  of  the  appellee,  and  for  the  latter's  benefit,  fails  or  re- 
fuses to  make  any  response  whatever  to  the  petition  until  he  is  re- 
quired to  do  so  by  a  rule  of  court.  He  then  filed  his  answer,  and 
upon  the  reference  to  the  commissioner  for  a  settlement  of  his  ac- 
counts pays  no  regard  to  the  notices  given  by  the  commissioner  of 
his  desire  to  make  up  and  consider  the  settlement;  takes  no  proof 
whatever  and  seems  to  have  been  entirely  indifferent  as  to  the  re- 
sult, until  a  judgment  is  rendered  against  him  for  a  large  sum  of 
money.  The  chancellor  upon  affidavits  filed  reluctantly  set  aside 
the  judgment,  and  gave  him  additional  time  for  taking  proof,  and 
but  for  this  action  on  the  part  of  the  court  below  this  court  would 
not  hesitate  to  hold  him  for  the  amount  of  the  judgment  rendered. 

After  the  court  had  set  aside  the  judgment  it  seems  that  the 
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appellant  was  taken  violently  ill,  and  was  unable  to  see  his  law}'ers 
until  the  time  given  him  for  taking  proof  had  about  terminated. 
He  presented  an  affidavit  of  this  condition  of  his  health  to  prevent 
a  second  hearing,  accompanied  by  a  number  of  checks  and  evidences 
of  payments  made  to  the  appellee  and  that  seem  not  to  have  been 
included  in  the  settlement.  We  think  as  the  court  had  set  aside 
the  first  judgment,  the  affidavit  filed  in  connection  with  these  evi- 
dences of  payment  was  sufficient  to  authorize  an  extension  of  time, 
so  as  their  vouchers  might  have  been  presented. 

There  is  no  error  in  the  record  to  the  appellant's  prejudice;  the 
only  hardship  he  can  complain  of  and  that  to  a  great  extent  results 
from  his  own  negligence,  is  in  his  failure  to  get  in  his  vouchers, 
and  for  some  of  which  we  are  inclined  to  think  he  should  be  cred- 
ited. It  is  hardly  to  be  presumed  that  Mrs.  Voorheis  could  have 
lived  and  expended  money  for  years,  as  the  proof  in  this  case  clearly 
shows,  and  then  have  as  much  or  more  in  appellant's  hands  than  was 
originally  deposited  with  him,  and  that,  too,  when  she  had  no  other 
resources  from  which  to  draw  these  expenses. 

This  case  must  be  reversed,  but  the  appellant  is  entitled  to  no 
costs  as  against  the  appellees,  and  when  it  is  remanded  the  diancel- 
lor  will  only  direct  his  commissioner  to  take  proof  as  to  the  items 
or  vouchers  from  Numbers  1  to  30,  which  were  presented  by  the 
appellant  in  his  affidavit  to  prevent  a  final  hearing. 

The  door  is  closed  as  to  anything  except  these  items,  proof  should 
be  taken  in  regard  to  them  and  the  commissioner  also  directed  to 
ascertain  whether  any  of  them  have  been  included  in  the  former 
report;  it  is  to  that  extent  they  must  be  disallowed. 

The  judgment  is  reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion.  The  appellant  must  pay  his 
own  costs. 

Noble,  for  appellamt. 

Jos.  A.  Pirlte,  for  appellees. 
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Thos.  N.  Allen,  etc.,  v.  W.  L.  Mitcherson,  etc. 

Bills  and  Not*»— Antwer — Confeaslon  of  Matters  Alleged  In  Petition. 

An  answer  to  a  petition  on  a  note,  whlcli  merely  alleges  want  of 
information  or  knowledge  as  to  whether  the  debt  was  due  as  recited 
in  the  petition,  and  av^rs  want  of  knowledge  or  information  as  to 
whether  plaintilfs  acquired  possession  of  the  note  in  the  manner 
alleged,  is  virtually  a  confession  of  the  truth  of  the  matters  alleged 
•in  the  petition. 

APPEAL  from:  DAVIESS  CIRCUIT  COURT. 

April  5,  1873. 

Opinion  by  Judge  Lindsay  : 

The  answer  in  this  case,  which  was  not  filed  for  more  than  four 
years  after  the  service  of  summons,  does  not  controvert  the  allega- 
tions of  the  petition  to  the  effect  that  John  Allen,  deceased,  owed  to 
Scarbrough  the  note  for  $1,012.50,  but  merely  states  that  the  parties 
answering  had  no  knowledge  or  information  as  to  whether  the  debt 
was  due  as  recited  in  the  petition. 

Neither  does  it  deny  that  Barron  and  Mitcherson  paid  off  and 
discharged  the  debt,  but  again  reverts  to  want  of  knowledge  or  in- 
formation as  to  whether'  they  gained  it  in  the  particular  manner 
charged.  This  court  has  so  often  condemned  this  character  of  plead- 
ing that  it  is  scarcely  necessary  to  say  that  the  answer  virtually 
confessed  the  truth  of  the  petition  as  to  these  matters. 

We  are  of  opinion  that  Barron  and  Mitcherson  were  entitled  to  be 
substituted  to  the  Scarbrough's  rights.  It  is  true  that  a  third  party 
can  not  by  paying  off  a  note,  claim  to  stand  in  the  place  of  the 
payee  without  taking  an  assignment  from  him,  but  when  the  pay- 
ment is  made  at  the  request  of  the  debtor,  the  rule  may  be  and  in 
many  cases  is  different. 

E>.  N.  Allen,  the  executor,  had  the  right  to  represent  the  estate 
of  the  deceased.  He  was  charged  by  the  will  with  the  payment  of 
the  debts.  He  might  have  procured  Barron  and  Mitcherson  to  pay 
the  debt  to  Scarbrough  and  by  the  execution  to  them  of  a  note  in 
his  capacity  as  executor  have  bound  the  estate  to  refund  to  them  the 
money  thus  paid  to  its  use.  It  is  perfectly  plain  from  the  pleading 
and  proof  that  Barron  and  Mitcherson  paid  the  debts  for  the  es- 
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tate,  and  not  for  the  individual  accommodation  of  the  executor. 
They  can  therefore  look  to  the  estate  for  their  money. 

These  appellants  do  not  pretend  that  they  have  not  received  suffi- 
cient property  and  money  under  their  ancestor's  will  to  pay  them. 

The  credit  allowed  the  executor  in  a  settlement  of  his  accounts 
made  four  years  after  suit  was  commenced,  and  after  appellants  had 
actual  notice  of  appellees'  claim,  can  not  affect  their  right 

As  this  action  is  against  devisees,  and  not  against  a  personal  rep- 
resentative,  a  demand  accompanied  with  the  statutory  affidavit  as 
to  usury  discounts,  off-sets,  etc.,  was  not  necessary. 

Judgment  affirmed. 


Sweeney  &  Stuart,  for  appellants, 
Ray  &  Walker,  for  appellees. 


Jno.  T.  Sweeney  v.  W.  L.  Oldham's  Adm'r. 

Wills— Meaning  of  Phrase  "Dying  Without   Issue/' 

Where  a  will  provides  that  if  any  of  the  testator's  children  sbonld 
die  without  issue  the  portion  of  such  child  should  descend  to  and  be 
equally  divided  between  the  heirs  of  the  testator's  children  or  grand- 
children as  the  case  may  he,  the  phrase  "dyln^:  without  Issue,"  refers 
to  such  event  before  distribution  has  been  made,  but  that  in  case  of 
death  without  issue  after  the  death  of  the  testator's  widow  the  rights 
of  the  children  in  her  fee  simple  title  was  not  to  be  affected. 

APPEAL.  FROM  LOUISVILLE  CHANCBaiY  COURT. 

April  5,  1873. 

Opinion  by  Judge  Peters: 

In  1825  Conway  Oldham  published  his  last  will  and  testament, 
which  was  admitted  to  record  in  Jefferson  County  on  the  5th  of 
December  of  that  year. 

In  the  first  clause  of  his  will  the  testator  devised  to  his  wife,  for 
and  during  her  natural  life,  the  plantation  on  which  he  then  re- 
sided, containing  five  hundred  and  fifty  three  acres,  with  slaves,  and 
a  considerable  amount  of  personal  property ;  in  a  subsequent  clause 
of  his  will  he  disposed  of  the  estate  in  remainder  in  said  tract  of 
land  in  the  following  language:  "Item,  After  the  death  of  my  wife 
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I  give  jind  devise  the  tract  of  land  hereinbefore  devised  to  her  for 
life,  to  my  two  sons,  John  Conway  Oldham  and  William  Levi  Old- 
ham, their  heirs  and  assigns  forever,  upon  the  condition  that  when 
they  arrive  at  full  age,  they  shall  each  of  them  separately  pay  to 
their  sisters  hereinbefore  named,  the  sum  of  one  thousand  dollars 
specie,  to  be  divided  equally  between  them  according  to  quantity, 
quality,  and  value  as  hereinafter  directed.  And  I  further  direct  that 
my  son,  Wm.  Levi  Oldham,  shall  be  entitled  to  and  have  that  part 
of  said  tract  of  land  whereon  my  dwelling  house  and  orchard  is 
situate.  The  above  sums  to  be  paid  in  two  equal  installments  of 
one  and  two  years  without  interest."  And  after  devising  to  each  of 
his  daughters  slaves  to  a  designated  amount,  he  directs  that  when 
his  youngest  daughter  shall  arrive  at  full  age  his  executors, 
or  the  survivor  of  them,  shall  sell  the  tract  of  land  devised  to  him 
by  his  father,  also  the  tract  of  land  near  Louisville  which  he  pur- 
chased of  the  Merriweathers,  on  a  credit  of  one,  two,  or  three  years, 
with  interest,  and  the  proceeds  thereof  to  be  equally  divided  between 
his  six  daughters  or  their  heirs,  and  then  follows  a  clause  in  this 
language:  ''Item,  It  is  my  will  and  desire  and  I  do  hereby  direct 
that  in  case  any  one  or  more  of  my  said  children  shall  die  without 
issue  the  part  or  portions  of  such  child  or  children  shall  descend  to, 
and  be  equally  divided  between  the  rest  of  my  children  or  grand- 
children, as  the  case  may  be." 

John  Conway  Oldham,  after  he  arrived  at  age,  sold  his  half  of  the 
tract  of  land  devised  to  his  brother  and  himself  by  their  father  to 
Frederick  Herr,  and  Mrs.  Oldham,  the  widow  of  testator,  pur- 
chased and  took  a  conveyance  to  herself  for  one  hundred  and  fif- 
teen acres  of  the  land  her  son,  John  Conway  Oldham,  had  conveyed 
to  Herr.  After  her  death,  said  one  hundred  and  fifteen  acres  of 
land  were  divided  amongst  her  children  and  fifteen  acres  thereof 
were  allotted  to  said  William  Levi  Oldham.  He  having  died,  under 
a  judgment  rendered  by  the  court  below  in  a  suit  brought  by  his 
personal  representative  against  his  heirs  and  creditors  to  settle  his 
estate,  said  fifteen  acres  of  land  were  sold  and  appellant  became 
the  purchaser  thereof  and  in  response  to  a  rule  against  him  to  show 
cause  why  he  should  not  pay  the  purchase  money  into  court,  he 
says,  after  reciting  the  manner  in  which  Wm.  Levi  Oldham  acquired 
title  to  the  land,  that  it  was  a  part  of  his  father's  home  tract,  devised 
to  John  Conway  Oldham,  and  by  the  will  of  Conway  Oldham,  his 
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father,  it  is  provided  that  if  one  or  more  of  his  children  should  die 
without  issue,  the  part  of  such  child,  or  children  in  his  real  estate 
should  descend  to  and  be  divided  between  the  rest  of  his  children, 
etc.,  that  John  Conway  Oldham  is  alive  and  about  60  years  old, 
is  married,  but  has  no  issue,  his  brothers  and  sisters  claim  that  if 
he  should  die  without  issue  that  the  real  estate  which  he  took  un- 
der the  will  of  his  father  will  revert  to  them ;  and  on  account  of  this 
defect  in  the  title  he  insists  he  should  not  be  compelled  to  take  and 
pay  for  the  land. 

He  also  says  that  at  the  death  of  Wm.  Levi  Oldham  the  title 
which  he  had  to  said  land  descended  to  his  two  children,  who  are 
infants,  for  whom  a  guardian  oJ  litem  was  appointed  to  defend  said 
suit;  that  said  guardian  ad  litem  filed  an  answer  in  his  own  name, 
and  that  no  answer  was  put  in  by,  or  for  the  infants,  and  in  conse- 
quence of  the  defective  preparation  of  the  cause  and  the  insuffi- 
ciency of  intestate's  title  to  the  land  he  can  not  get  a  good  title,  and 
should  not  therefore  be  compelled  to  pay  for  it. 

In  this  investigation  it  is  necessary  to  ascertain  first  what  mean- 
ing the  testator  intended  should  be  given  to  the  words :  "in  case  any 
one  or  more  of  my  said  children  shall  die  without  issue"  etc.  Did 
he  mean  that  if  one  or  both  of  these  devisees  in  remainder  should 
die  before  his  own  demise,  the  land  should  be  divided  between  the 
rest  of  his  children  ?  Or  did  he  mean  a  dying  without  issue  in  the 
lifetime  of  his  widow,  and  before  said  devisees  came  into  the  posses- 
sion of  the  estate,  or  did  he  mean  a  dying  without  issue  at  any  fu- 
ture period,  however  remote?  By  the  direct  devise  to  these  two 
sons,  they  took  a  fee  simple  title  to  the  land  after  the  death  of  their 
mother,  charged  with  the  payment  of  one  thousand  dollars  each  to 
their  sisters,  to  be  paid  in  one  and  two  years  after  they  arrived  at 
21  years  of  age.  It  is  not  reasonable  to  presume  that  the  testator 
intended  to  require  their  devisees  to  pay  $1,000  each  to  their  sisters 
in  consideration  of  the  devise  of  the  land  to  them,  probably  before 
they  were  entitled  to  the  possession  and  enjoyment  of  the  estate  ; 
and  by  a  subsequent  clause  in  his  will  convert  their  fee  simple 
estates  into  estates  for  life  only.  In  his  will  he  directs  real  estate 
to  be  converted  into  money  when  his  youngest  daughter  arrives  at 
age,  and  the  proceeds  of  the  real  estate  directed  to  be  sold  to  be 
divided  amongst  his  daughters.  Can  it  be  that  he  intended  that 
his  daughters  should  have  only  a  life  estate  in  the  money,  the  pro- 
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ceeds  of  real  estate,  in  case  they  died  without  issue,  when  from  its 
Vtry  nature  the  money  would  be  consumed  in  the  use.  The  clause 
under  consideration  applies  to  the  daughters  of  the  testator,  whose 
legacies  were  principally  in  money,  and  to  whom  he  devised  no  real 
estate  as  well  as  to  his  sons  to  whom  he  devised  land. 

After  the  purchase  money  for  the  land  which  the  testator  directs 
to  be  sold  for  the  benefit  of  the  daughters  was  collected,  which  could 
not  be  done  under  two  years  after  his  youngest  daughter  arrived 
at  age,  and  perhaps  three  or  four  years,  he  directed  distribution  to 
be  made  amongst  them,  and  the  home  tract  of  land  to  be  divided 
between  his  sons,  John  and  William,  after  the  death  of  their  mother, 
before  the  ordered  distribution  could  be  made  amongst  his  daugh- 
ters. He  knew  years  must  elapse,  and  he  also  knew  that  even  a 
greater  number  of  years  mighi  pass  by,  before  the  division  of  the 
land  devised  to  his  said  sons  could  be  made,  and  that  it  was  not  im- 
probable that  some  of  his  large  family  of  young  children  might  die 
childless,  and  that  some  one  or  more  might  die  leaving  children 
before  the  distribution  or  division  could  take  place,  and  he  there- 
fore intended  to  the  ''dying  unthout  issue"  as  an  explanation  of  how 
the  division  and  distribution  should  be  made  on  the  happening  of 
that  event,  before  said  division  or  distribution  was  made,  but  that 
the  dying  without  issue  of  either  of  the  deviseies  of  the  land  after 
the  death  of  the  widow  was  not  to  affect  their  right  and  they  then 
held  it  in  fee  simple. 

We  think  the  language  of  the  will  neither  requires,  nor  consis- 
tently permits  any  other  construction,  and  that  our  conclusion  is 
consistent  with  adjudged  cases  and  especially  the  case  of  Birney  v, 
Richardson,  etc.,  5  Dana  424. 

As  to  the  other  objection  to  the  judgment  it  appears  that  the  in- 
fant defendants  were  regularly  served  with  process,  a  guardian  ad 
litem  was  appointed  by  the  court  after  the  process  was  returned 
executed,  and  the  guardian  answered  for  them  and  controverted  all 
the  allegations  of  the  petition  prejudicial  to  their  interests,  which 
we  consider  a  sufficient  answer. 

Judgment  afHrmed, 

H.  C.  Pendell,  for  appellant, 

Pirtle  &  Caruth,  for  appellees. 
40 
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R.  A.  Spaulding,  etc.,  v,  Ben  P.  Cissell. 

Guardian  and  Ward — Negligence  of  Guardian. 

Where  a  guardian  loaned  money  in  April  1859  on  a  note  due  the 
following  December,  but  suit  on  the  note  was  not  instituted  until 
March,  1864,  and  then  against  the  sureties  only,  the  principal  haTing 
become  insolvent  in  1862,  and  a  return  of  no  property  found  was 
made  as  to  the  surety,  and  all  the  parties  lived  in  the  same  town, 
and  all  the  facts  were  known  to  the  guardian,  he  was  held  negligent 
in  failing  to  institute  proceedings  for  collection  of  the  ward's  monef, 
and  was  liable  for  its  loss. 

APPBAL.  PRCttff  UNION  CIRCUIT  COURT. 

April  6,  1873. 

Opinion  by  Judge  Pryor  : 

If  a  balance  of  either  interest  or  principal  is  owing  by  the  guardian 
at  the  end  of  any  year  from  the  time  of  his  appointment,  which 
ought  to  have  been  loaned  out  for  the  benefit  of  the  ward  in  a  reason- 
able time,  but  which  remained  in  the  hands  of  the  guardian,  he  shall 
be  charged  with  interest  from  the  end  of  the  year  in  which  such 
balance  arose  and  thereafter  he  shall  be  charged  with  interest  upon 
interest  in  biennial  amounts.    1  Revised  Statutes  578. 

It  is  made  the  duty  of  the  guardian  to  loan  out  the  ward's  money, 
and  in  effect  to  renew  the  paper  once  in  two  years.  When  the 
money  is  loaned  out  and  good  security  taken  the  guardian  has  done 
all  that  should  be  required  of  him,  unless  after  the  loan  is  made  by 
the  want  of  diligence  on  his  part  the  money  is  lost  by  reason  of  his 
failure  to  sue  or  collect  it.  He  is  not  only  required  to  loan  the 
money  to  solvent  men,  but  he  must  look  after  it,  to  see  that  they 
remain  solvent,  and  if  his  debtors  fail  and  the  guardian  by  the  exer- 
cise of  ordinary  diligence  could  or  ought  to  have  known  they  were 
in  failing  condition,  it  was  his  duty  to  have  the  debt  secured. 

The  money  was  loaned  in  this  case  on  the  13th  of  April,  1859, 
and  due  on  the  25th  of  December  of  the  same  year.  No  suit  was 
instituted  on  this  note  until  the  12th  of  March,  1864,  and  then  the 
surety  only  was  sued  and  a  return  of  no  property  found  was  made 
as  to  him.  Wheeler,  the  principal  on  the  note,  was  involved  prior 
to  the  loan  of  this  money,  and  failed  in  1862.  The  surety  Waggoner 
executed  a  mortgage  on  his  property  in  1861.    The  parties  all  lived 
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in  the  same  town  or  county  with  the  appellee.  In  1860  the  appellee 
and  his  partner  instituted  suit  against  the  surety  Waggoner  for 
a  Louisville  firm  and  collected  $800.  Witnesses  say  that  the  surety 
began  to  indicate  his  pecuniary  embarrassment  as  early  as  1861  or 
1862.  All  these  facts  should  have  been  known  to  the  appellee.  He 
in  fact  was  himself  instituting  a  suit  against  the  surety  for  a  con- 
siderable sum  of  money.  A  mortgage  was  shortly  after  recorded  on 
this  surety's  property  in  the  clerk's  office  of  the  county  where  ap- 
pellee lived  and  no  effort  whatever  made  to  collect  this  money. 

A  guardian  must  be  vigilant  in  protecting  the  interest  of  his  ward, 
and  although  the  appellee  may  have  permitted  his  own  claims  to 
have  remained  uncollected,  still  we  are  satisfied  from  all  the  circum- 
stances in  this  case  that  the  loss  sustained  by  the  appellant  originates 
from  the  neglect  of  the  appellee  in  failing  to  institute  proceedings 
against  the  parties  to  collect  the  note.  The  commissioner's  report 
should  not  have  been  disturbed.  The  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded  with  directions  to  confirm  the 
commissioner's,  report  and  overrule  the  exceptions  of  the  appellee 
thereto  and  for  further  proceedings  consistent  with  this  opinion. 
Hemphill  v.  Lewis,  7  Bush  214. 

Bush,  for  appellant. 

James,  for  appellee. 


Morrison  &  Oaks  v.  W.  Voorhies  &  Co. 

D.  W.  Jones  &  Co.  v.  J.  W.  Munday,  etc. 

Notice — llUgallty  of  Consideration — BUI  of  Exchange. 

Where  the  directors  of  one  company  were  also  directors  in  an- 
other company  from  which  the  bill  of  exchange  was  purchased,  their 
knowledge  as  officers  of  the  company  from  which  the  bill  was  pur- 
chajsed  is  sufficient  to  give  actual  notice  of  the  illegal  consideration 
of  part  of  the  bill  to  the  company  for  whom  they  acted  In  making 
the  purchaee. 

Usury — Bill  of  Exchange — Purchased  by  Savings  Association. 

The  purchase  of  a  bill  of  exchange  by  a  savings  institution  was 
held  to  be  merely  for  the  purpose  of  disguising  loans  of  money  at  a 
greater  rate  of  interest  than  is  allowed  hy  R.  S.,  ch.  53,  §  8. 

Assignments— -Void  Contract. 

One  can  not  take  a  vested  right  as  an  assignee  of  a  void  contract. 
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APPEAL.  FROM  MERCER  CIRCUIT  COURT. 

April  9,  1873. 

Opinion  by  Judge  Lindsay  : 

It  is  perfectly  manifest  from  the  proof  that  the  purchases  of  the 
bills  of  exchange  by  the  Savings  Institution  from  Munday  were 
made  merely  for  the  purpose  of  disguising  loans  of  money,  at  a 
greater  rate  of  discount  than  was  allowed  by  the  8th  section  of  the 
S3d  chapter  of  the  Revised  Statutes. 

The  bill  held  by  E.  Hutchinson  &  Co.  was  not  received  in  the 
regular  course  of  business  and  the  title  was  not  passed  to  them  until 
after  it  was  over  due.  Besides  this,  the  three  directors  of  the  Sav- 
ings Institution,  who  were  also  directors  in  the  banking  firm  of  E. 
Hutchinson  &  Co.,  must  be  presumed  to  have  known  that  the  bill 
contained  usurious  interest,  and  their  knowledge  as  officers  of  the 
one  institution  must  be  regarded  as  carrying  actual  tiotice  of  the 
illegal  consideration  of  part  of  the  bill  to  the  firm  in  behalf  of  which 
they  acted  in  making  the  purchase.  E.  Hutchinson  &  Co.  therefore 
occupy  a  no  more  favorable  attitude  than  does  the  Savings  Institu- 
tion from  which  they  purchased. 

The  interest  taken  in  the  way  of  discount  in  the  various  bills  sold 
by  Munday  to  the  Savings  Institution  was  about  double  that  author- 
ized to  be  taken  by  the  8th  section  of  the  53d  chapter  of  the  R\e- 
vised  Statutes.  If  it  had  been  paid,  these  appellants,  who  are  bona 
fide  creditors  of  Munday,  might  have  sued  for  and  recovered  it  by 
a  suit  in  equity  before  it  is  paid,  or  insist  that  E.  Hutchinson  &  Co. 
shall  not  be  allowed  to  have  judgments  upon  a  void  contract  for 
the  payment  of  this  illegal  interest,  until  their  debts  are  fully  satis- 
fied. 

The  court  below  should  have  appropriated  the  proceeds  arising 
from  the  sale  of  the  mortgaged  property,  first  to  the  payment  of 
the  amounts  actually  loaned  to  Munday  by  the  Savings  Institution 
to  E.  Hutchinson  &  Company.  Then  to  the  payments  of  the  claims 
of  these  appellants  in  the  order  of  their  respective  priorities,  and 
then  such  balance  as  remained,  to  the  payment  of  the  usurious  inter- 
est due  to  E.  Hutchinson  &  Company  from  Munday,  Jones  &  Com- 
pany. 
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Opinion  of  the  Court. 

The  judgment  appealed  from  is  reversed  and  the  causes  remanded 
for  a  judgment  consistent  with  this  opinion. 

r.  C  Bell,  for  appellants. 

John  G.  Kyle,  for  appellees, 

A.  /.  Jmnes,  for  Jones, 


Morrison  &  Oaks  v.  W.  Voorhies  &  Co, 
D.  W.  Jones  &  Co.  v,  J.  W.  Munday,  etc. 

RESPONSE  TO  PETITION  POfR  REHE3AR1NG. 

Opinion  by  Judge  Lindsay: 

It  does  not  matter  that  the  debts  of  Voorhies  &  Co.  and  D.  W. 
Jones  &  Co.  were  contracted  after  E.  Hutchinson  &  Co.  purchased 
the  bill;  they  took  it  with  notice  of  its  infirmities.  The  contract 
for  the  interest  therein  embraced  was  illegal  and  void.  Munday 
was  under  no  legal  obligation  to  pay  it,  or  any  part  of  it.  If  he  had 
paid  it  he  might  have  recovered  it  back  by  suit.  Voorhies  &  Co. 
and  Jones  &  Co.,  his  creditors,  occupy  as  favorable  an  attitude  as 
their  debtor.  Hutchinson  &  Co.  could  take  no  vested  right,  as  as- 
signees of  a  void  contract.  Nor  does  it  matter  that  appellants  did 
not  present  their  petition  setting  up  claim  to  this  usury,  until  after 
the  sureties'  mortgage  was  foreclosed.  The  contest  was  not  as  to  the 
sale  of  the  mortgaged  property,  but  as  to  the  application  of  the 
proceeds  of  the  sales. 

The  court  expressly  reserved  the  power  to  adjudicate  as  to  the 
usury  contained  in  the  bill,  notwithstanding  its  judgment  fore- 
closing the  mortgage. 

To  hold  that  a  debtor  or  his  creditors  might  recover  back  money 
paid  under  a  contract  declared  void  by  Sec.  8,  Chapter  55,  Revised 
Statutes,  and  can  not  resist  the  judgment,  would  be  to  stick  to  the 
letter  and  disregard  the  spirit  and  intention  of  the  statutes.  Pe- 
tition overruled. 

T,  C,  Bell,  for  appellant, 

John  G,  Kyle,  for  appellees, 

A,  J.  James,  for  Jones  &  Co. 
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City  of  Louisville  v.  A.  Templeton. 

Intoxicating  Liquors — Sale  by  Manufacturer. 

Under  \  118  of  the  charter  of  the  city  of  LouiBViUe,  the  right  of  a 
manufacturer  of  liquors  to  sell  same  as  a  merchant,  does  not  give 
him,  the  privilege  of  setting  up  and  maintaining,  free  from  municipal 
control,  a  coffee  house,  merely  because  he  retails  only  liquors  man- 
ufactured by  him. 

Intoxicating  Liquors — Right  to  Keep  Coffee  House. 

The  right  to  sell  spirituous,  vinous  and  malt  liquors  does  not  im- 
pliedly confer  the  right  to  keep  a  coffee  house. 

Criminal  Law — Misdemeanor — Reversal  of  Judgment  of  Acquittal. 

The  Court  of  Appeals  has  no  power  to  reverse  a  Judgment  of  ac- 
quittal in  a  prosecution  for  a  misdemeanor,  except  for  errors  of  law 
which  occurred  on  the  trial  and  appear  of  record. 


Criminal  Law — Bill  of  Exceptions — Presumptions. 

Where  a  bill  of  exceptions  fails  to  set  out  the  rulings  of  the  court 
as  to  the  law,  the  presumption  is  that  the  rulings  were  correct. 

APPEAL.  FROM  LOUISVI'LLB  CITY  COURT. 

April  7,  1873. 

Opinion  by  Judge  Lindsay  : 

Section  118  of  the  charter  of  the  city  of  Louisville  provides  that 
"no  tax  shall  be  assessed  on  the  tools  and  implements  of  manufac- 
turers in  said  city.  Nor  any  license  be  required  of  them  for  selling 
their  own  manufactures." 

Templeton  claims  that  this  exemption  protects  him  in  retailing 
by  the  drink  beer  manufactured  at  his  brewery,  or  in  other  words, 
that  because  he  is  manufacturing,  and  has  the  right  to  sell  without 
a  license  the  products  of  his  manufactory,  that  he  may  keep  a  tip- 
pling house. 

Considering  this  section  in  connection  with  Section  96,  which  pro- 
vides that  the  general  council  shall  provide  for  certain  licenses,  "for 
each  tavern  or  hotel,  coffee  house,  club  room  or  other  establishment 
where  malt,  fermented,  vinous  or  spirituous  liquors  are  sold  by  re- 
tail within  said  city,"  etc.,  we  conclude  that  the  right  of  a  manufac- 
turer of  liquors  to  sell  as  a  merchant  does  not  give  him  the  privi- 
lege of  setting  up  and  maintaining,  free  from  municipal  control,  a 
coffee  house,  merely  because  he  retails  only  such  liquors  as  are  man- 
ufactured by  him. 
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Opinion  of  the  Court 

The  local  community  have  such  a  direct  interest  in  the  character 
and  conduct  of  persons  keeping  these  establishments  that  the  leg- 
islature has  for  many  years  left  the  question  as  to  who  shall  have 
the  privilege  of  so  doing  to  be  determined  by  the  local  officers,  and 
we  can  not  presume  that  it  was  intended  that  the  Louisville  city 
government  was  to  be  deprived  of  this  right  as  to  any  portion  of  its 
citizens. 

The  right  to  sell  malt,  spirituous  or  vinous  liquors  by  no  means 
implies  the  right  to  keep  a  coffee  house. 

But  as  the  record  before  us  does  not  show  the  construction  placed 
on  these  statutes  and  ordinances  by  the  judge  of  the  city  court,  we 
can  not  assume  that  he  construed  them  erroneously. 

We  must  conclude  that  he  dismissed  the  warrant  because  he  was 
of  opinion  that  the  proof  did  not  sufficiently  make  out  the  charge. 

This  court  has  no  power  to  reverse  a  judgment  of  acquittal  in  the 
prosecution  for  a  misdemeanor  except  for  error  of  law  occurring 
on  the  trial  and  appearing  of  record. 

The  bill  of  exceptions  failing  to  set  out  the  rulings  of  the  court 
as  to  the  law,  the  presumption  must  be  indulged  that  they  were 
correct. 

Having  no  power  to  pass  upon  the  facts,  the  judgment  must  be 
oMrmed, 

Burnett,  for  appellant. 

Mix,  for  appellee. 


Sarah  Emmons,  etc,  v.  Jas.  P.  Ringo,  etc 

Infants-Judgment  Against — Defense. 

A  Judgment  can  not  properly  be  rendered  against  an  Infant  until 
after  a  defense  has  been  made  by  a  guardian. 

APPEAL  FROM  FLEMING  CIRCUIT  COURT. 

April  7,  1873. 

Opinion  by  Judge  PfeTERS : 

Although  a  guardian  ad  litem  was  appointed  for  part  of  the  in- 
fant defendants,  no  answer  is  found  in  the  record  for  them,  besides 
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for  Jane  Emmons,  who  is  sued  as  an  infant  defendant,  no  guardian 
ad  litem  was  appointed,  and  no  guardian  answered  for  her.  Sec. 
55,  Civil  Code,  provides :  The  defense  of  an  infauit  must  be  by  his 
regular  guardian,  or  by  a  guardian  to  defend  for  him,  where  no  reg- 
ular guardian  appears,  or  where  the  court  directs  a  defense  by  a 
guardian  appointed  for  that  purpose.  No  judgment  can  be  rendered 
against  an  infant  until  after  a  defense  by  a  guardian.  And  this 
court  has  frequently  held  that  unless  defense  is  made  as  required  by 
Sec.  55,  supra,  a  judgment  against  infants  will  be  reversed.  But 
there  is  still  a  more  radical  error  in  the  judgment  than  that.  Be- 
fore the  court  below  should  have  adjudged  a  sale  of  the  land,  he 
should  have  caused  so  much  thereof  as  would  not  exceed  one  thou- 
sand dollars  in  value  to  be  selected  by  the  widow  of  intestate  to  be 
valued  under  oath  and  be  set  apart  to  her  by  two  disinterested  house- 
keepers of  the  county,  not  related  to  either  party,  the  master  to  act 
as  umpire,  and  required  the  valuation  to  be  made  to  be  in  writing  and 
returned  to  court.    Myer's  Supp.,  714,  IS. 

In  the  judgment  complained  of  the  homestead  law  was  disre- 
garded and  only  dower  was  allotted  to  the  widow  in  the  land  of 
her  deceased  husband  which  was  prejudicial  to  her;  dower  and 
homestead  to  be  both  included  to  be  of  the  value  of  one  thousand 
dollars.  The  administrator  in  the  original  petition  asks  that  dower 
and  a  homestead  be  set  apart  to  the  widow,  which  dispenses  with 
the  allegation  that  she  was  a  white  woman — even  if  that  were  nec- 
essary. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  with 
directions  to  set  aside  the  sale  and  for  further  proceedings  con- 
sistent with  this  opinion. 

Cord,  for  appellants. 


Andrews,  Plaster,  for  appellees. 


John  P.  Wills,  etc.,  v.  Chas.  S.  Locknane  and  Wife. 

WIII8 — ^Testamentary  Capacity — Undue   Influence. 

The  evidence  was  held  to  show  that  a  testator  at  the  time  of  the 
execution  of  his  will  possessed  testamentary  capacity,  and  that  it 
was  not  the  result  of  undue  influence. 


John  P.  Wills  v.  Chas.  S.  Locknane  and  Wife.      633 

Opinion  of  the  Court. 

APPEAL  FROM  CLARK  CIRCUIT  COURT. 

April  8.  1873. 

Opinion  by  Judge  Lindsay  : 

John  P.  Wills  made  and  published  his  last  will  and  testament  on 
the  3d  day  of  August,  1862,  and  departed  this  life  in  the  year  1869. 
This  paper  was  properly  proved  and  admitted  to  record  by  the 
county  court  of  Clark,  the  county  in  which  the  testator  was  dom- 
iciled at  the  time  of  his  death. 

Martha  E.  Locknane,  a  granddaughter  of  the  testator  (and  the 
only  child  and  representative  of  his  deceased  daughter,  Martha  E. 
Flynn),  who  was  cut  off  by  the  will  with  one  dollar,  together  with 
her  husband,  Charles  S.  Locknane,  prosecuted  an  appeal  from  the 
order  of  the  county  court  admitting  the  paper  to  probate. 

Upon  a  trial  in  the  circuit  court  of  the  issue  of  Devisant  vel  non 
the  jury  found  that  the  paper  in  question  was  not  the  last  will  and 
testament  of  John  P.  Wills,  deceased.  A  motion  for  a  new  trial 
was  overruled,  and  judgment  rendered  directing  the  county  court  to 
set  aside  its  order  of  probate.  To  reverse  that  judgment  this  appeal 
is  prosecuted. 

The  contestants  of  the  will  claim 

1st.  That  at  the  time  of  its  execution  the  testator  did  not  pos- 
sess sufficient  general  capacity  to  make  a  legal  testamentary  dispo- 
sition of  his  large  estate. 

2d.  That  he  entertained  towards  Mrs.  Locknane  an  insane  aver- 
sion. 

3d.    That  he  was  morally  insane. 

4th.  That  the  execution  of  the  paper  was  superinduced  by  the 
exercise  over  the  testator  of  undue  influence  by  certain  members  of 
his  family. 

The  proof  shows  that  Wills  was  and  had  been  for  twenty  years 
a  constant  drinker.  That  on  some  occasions  he  drank  to  such  excess 
as  to  disqualify  himself  for  attending  to  business.  Such  debauches, 
however,  were  not  frequent,  and  it  is  manifest  that  during  this 
period  he  managed  his  business  affairs  prudently  and  successfully. 

His  mind  was  not  comprehensive,  but  he  possessed  strong  com- 
mon sense,  and  notwithstanding  his  want  of  education  and  culture 
he  does  not  seem  to  have  been  unmindful  of  his  obligations  to  his 
family.    That  he  was  in  the  full  possession  of  all  his  faculties,  free 
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from  the  influence  of  liquor  at  the  time  the  will  was  executed,  is 
established  by  a  decided  preponderance  of  the  testimony.  That 
liquor  was  drunk  at  his  house  on  that  day,  and  that  he  drank  some 
himself,  is  shown  by  the  testimony  of  all  the  witnesses  who  speak 
on  that  subject,  but  the  attempt  to  show  that  he  was  disqualified 
for  the  transaction  of  any  kind  of  business  at  the  house  at  which 
the  will  was  written  utterly  failed. 

It  appears  from  the  evidence  of  all  the  witnesses  introduced  by 
the  propounders  of  the  will,  and  from  that  of  fully  one-half  of  those 
offered  by  the  contestants  that  Wills's  mind  was  not  impaired  in 
1862,  and  notwithstanding  the  opinion  to  the  contrary,  expressed  by 
six  or  eight  witnesses,  several  of  whom  base  their  conclusions  not 
upon  actual  observation,  but  upon  their  ideas  as  to  the  effect  of  the 
continued  use  of  intoxicating  liquors,  that  he  continued  for  five 
or  six  years  thereafter  to  manage  successfully  his  large  estate. 

We  can  not  agree  with  counsel  for  appellees  that  he  was  not  aware 
of  the  execution  of  the  will.  He  told  the  person  having  possession 
of  it  that  he  thought  of  riding  over  and  reading  it,  and  directed 
him  to  show  it  to  any  of  his  children  who  might  desire  to  see  it.  He 
spoke  to  one  of  appellee's  witnesses  about  the  contents  of  the  will, 
and  expressed  fears  that  he  had  done  Mrs.  Locknane  injustice,  and 
also  a  disposition  upon  his  part  either  to  change  its  provisions  or  to 
provide  for  her  and  her  family  in  some  other  way.  The  fact  that  he 
expressed  a  determination  to  cut  Mrs.  Locknane  off  without  any- 
thing in  case  she  persisted  in  the  prosecution  of  the  suit  against 
her  father,  by  no  means  proves  that  he  had  forgotten  that  he  had 
already  made  a  will  by  which  she  was  pretermitted,  but  rather  that 
he  would  not  change  it  if  she  persisted  in  disregarding  his  wishes. 

There  is  absolutely  no  evidence  tending  to  show  that  he  enter- 
tained towards'  Mrs.  Locknane  or  her  husband  an  insane  aversion. 
He  was  certainly  displeased  at  her  marriage,  but  he  expressed  to- 
wards neither  her  nor  her  husband  feelings  of  hostility  or  hatred. 
He  (like  men  of  his  temperament  sometimes  do)  doubtless  deter- 
mined that  those  of  his  family  who  would  not  respect  his  feelings 
and  wishes  should  enjoy  no  part  of  his  estate,  but  instead  of  hating 
his  granddaughter  it  is  shown  by  her  own  witness  that  his  affection 
for  her  still  continued  to  exist,  and  that  he  debated  the  propriety  of 
changing  his  determination  to  disinherit  her.  This  record  utterly 
fails  to  show  any  offer  or  attempt  upon  the  part  of  Mrs.  Locknarte 
or  her  husband  to  effect  a  reconciliation. 
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Nor  can  we  conclude  that  the  continued  use  of  intoxicating  liquors 
had  so  far  blunted  his  sensibilities  and  destroyed  his  moral  senti- 
ments as  to  render  him  morally  insane.  In  making  his  will  he  rec- 
ognized the  propriety  of  protecting  his  daughters  against  the  im- 
providence of  their  husbands. 

His  regard  for  all  the  members  of  his  family  who  yielded  to  him 
that  degree  of  obedience  and  respect  to  which  he  conceived  himself 
entitled,  continued  as  long  as  he  lived. 

He  was  not  the  man  to  be  influenced  by  his  family,  in  the  disposi- 
tion of  his  estate,  and  the  evidence  rather  tends  to  show  that  Dud- 
ley Flynn  could  not  have  controlled  him  in  any  matter  of  impor- 
tance. 

To  set  aside  the  will  of  John  P.  Wills,  because  he  saw  proper  to 
disinherit  his  granddaughter,  would  be  in  effect  to  deny  to  a  man  of 
sound  mind  the  right  to  make  a  will.  This  the  courts  of  this  state 
have  not  the  legal  right  to  do. 

Impressed  with  the  correctness  that  the  testimony  presented  by 
this  record  shows  satisfactorily  that  the  testator  was  possessed  of 
testamentary  capacity  at  the  time  the  paper  in  question  was  exe- 
cuted and  was  not  influenced  by  prejudice,  we  are  constrained  to 
reverse  the  judgment  of  the  circuit  court  and  remand  the  cause  to 
that  court  with  instructions  to  render  a  judgment  confirming  the 
order  of  probate  in  the  county  court,  and  to  certify  that  judgment 
to  said  last-named  court. 

Tucker,  Simpson,  for  appellant. 

Breckenridge,  Huston,  Egmintan,  for  appellees. 


Hugh  Craycraft  v,  J.  T.  Ratcliff. 

Libel  and  Siander^Matter  In  Mitigation. 

Where  an  answer  fails  to  deny  the  uttering  of  the  words  alleged, 
but  avers  that  plaintiff  had  made  statements  prior  to  the  taking  of 
the  depositions  entirely  different  from  the  statements  contained  in 
the  deposition,  such  statements  should  go  to  the  Jury  on  the  ground 
of  mitigation  and  not  in  justification. 

APPBAiL  FROM  CARTER  CIRCUIT  COURT. 

April  8,  1873. 
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Opinion  by  Judge  Pryor  : 

It  is  difficult  to  determine  the  character  of  the  defense  filed  in  this 
action.  If  the  pleader  intended  to  justify  he  should  have  alleged 
the  scienter  in  regard  to  the  false  statements  made  in  appellee's  depo- 
sition as  no  crime  could  have  existed,  or  perjury  been  committed 
unless  these  statements  were  made  by  the  appellee,  knowing  that 
they  were  untrue.  No  denial  is  made  of  the  publication  of  the  words 
as  alleged,  or  of  the  malice  towards  the  plaintiff  in  uttering  them. 
Nor  is  it  alleged  that  the  facts  set  up  in  the  answer  to  the  amended 
petition  are  pleaded  in  mitigation,  and  in  fact  the  whole  pleading 
seems  to  have  been  drawn  with  a  view  of  seeing  how  near  the 
pleader  could  make  it  a  good  answer  in  justification  or  mitigation 
and  still  leave  it  defective  as  a  pleading  on  either  ground.  The 
Civil  Code,  by  its  provisions,  however,  permits  not  only  the  truth  of 
the  matter  alleged  to  be  pleaded,  but  any  mitigating  circumstances 
legally  admissible  in  evidence  to  reduce  the  amount  of  damages.  It 
is  alleged  in  the  petition  that  the  defendant  spoke  the  slanderous 
words  with  reference  to  the  deposition  of  the  plaintiff  taken  in  a 
suit  pending  between  one  S.  P.  Ratcliff  and  Caswell  Smith.  The 
answer  of  the  defendant  to  the  original  and  amended  petition  fails 
to  deny  the  uttering  of  the  words  alleged,  but  says,  and  as  we  are 
inclined  to  conclude  by  way  of  mitigation,  that  the  plaintiff  had 
made  statements  prior  to  this  deposition  entirely  in  conflict  with  the 
statements  contained  in  it,  and  if  so,  we  think  this  fact,  if  established, 
should  have  gone  to  the  jury  to  be  considered  by  them  in  mitiga- 
tion and  not  in  justification  of  the  act  complained  of.  The  state- 
ments made  under  oath  can  not  be  shown  to  have  been  false  upon 
testimony  alone  that  the  party  had  made  different  statements  when 
not  under  oath,  still  such  facts  might  be  considered  by  the  jury  in 
mitigation  of  damages.  For  the  reasons  indicated  the  judgment  is 
reversed  and  cause  remanded  with  directions  to  award  the  appellant 
a  new  trial  and  for  further  proceedings  consistent  herewith. 


/.  R,  Botts,  W.  C,  Ireland,  for  appellant. 
Apperson  &  Reid,  for  appellee. 
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Fred  Hawkins  v,  C.  W.  Parker,  etc. 

Cancellation  of  Instruments— Mortgage — ^Tltls— Pleading. 

Where  plaintiffs  sued  to  cancel  a  mortgage  executed  by  them,  and 
defendant  answered  resisting  the  right  to  -have  the  mortgage  can- 
celed, an  allegation  tliat  he  acquired  title  to  the  property*  and  if  not 
lie  is  willing  to  take  a  good  title  thereto,  the  chancellor  is  not  com- 
pelled to  go  in  search  of  a  title  for  defendant,  nor  are  the  plaintiffs 
required  to  make  an  exhibit  of  the  title  they  have  when  not  called 
upon  to  do  so. 

Appeal— When  Appellant  Not  Entitled  to  Relief. 

Where  the  record  shows  that  appellant  obtained  everything  he 
asked  for  in  the  court  below,  he  is  entitled  to  no  relief  as  he  has 
nothing  to  complain  of. 

AFPEAL  FROM  LOITISVILX»B  CHANCERY  COURT. 

April  9,  1873. 

Opinion  by  Judge  Pryor: 

Parker  and  wife  in  the  original  petition  filed  in  this  case  were 
seeking  a  cancellation  of  the  mortgage  executed  by  them  to  Mar- 
garet Wilson  upon  the  ground  of  fraud.  A  final  judgment  was  ren- 
dered in  September,  1868,  dismissing  their  petition,  and  this  termi- 
nates all  claim  they  ever  could  have  asserted  against  Hawkins  for 
the  property  as  it  is  now  too  late  for  them  to  prosecute  an  appeal 
from  that  judgment.  The  appellant,  Hawkins,  by  his  answer  filed 
to  the  petition  of  Parker  and  wife,  resists  their  right  to  have  the 
mortgage  canceled  and  claims  that  under  his  purchase  from  Mrs. 
Wilson  he  acquired  a  title  to  the  property,  and  if  not  says  that  he 
is  willing  to  take  a  good  title  and  asks  the  chancellor  to  perfect  it. 
No  rescission  of  the  contract  is  asked  for  by  him,  and  no  defect  of 
title  pointed  out  in  any  way.  Parker,  as  the  evidence  shows,  au- 
thorized Whaley  to  sell  the  notes  he  had  obtained  for  his  property 
and  had,  in  fact,  received  from  Whaley  a  part  of  the  purchase  money, 
but  whether  he  did  or  not  is  immaterial,  as  he  is  not  complaining 
and  could  not  if  hte  desired.  As  has  already  been  suggested  it  is  now 
too  late  for  him  to  prosecute  an  appeal. 

The  chancellor,  in  accordance  with  the  prayer  of  the  cross-peti- 
tion of  appellant,  has  given  him  all  he  asked  for.  He  had  accepted 
the  deed  with  a  general  warranty  from  Mrs.  Wilson,  and  in  order 
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to  perfect  the  tide  all  the  chancellor  could  do  was  to  require  Parker 
and  wife,  or  a  commissioner  for  them,  to  execute  a  deed  to  the  appel- 
lant. 

The  chancellor  was  not  compeHed  to  go  in  search  of  a  title  for  die 
appellant,  nor  were  the  appellees  required  to  make  an  exhibit  of 
what  title  they  had,  as  they  were  not  called  upon  by  the  appellant 
to  do  so.  The  suggestion  in  the  brief  of  counsel  that  it  appears  in 
some  other  case  that  there  is  some  defect  in  the  tide  is  nowhere  to 
be  found  in  the  record,  and  if  such  a  defect  exists  it  results  only 
that  appellant  had  ample  opportunity  afforded  him  in  the  present 
case  to  make  the  question  and  has  failed  to  present  it 

This  record  presents  a  case  where  the  party  appealing  has  obtained 
everything  he  asked  for  in  the  court  below  and  in  such  case  the 
party  is  entitled  to  no  relief,  as  he  has  nothing  to  complain  of.  The 
judgment  is  affirmed,  Todd  v.  McClanahan's  Heirs,  1  J.  J.  Mar- 
shall 355. 

Harlan,  Nesonum,  for  appelUmt 

Speed  &  Buckner,  for  appellees. 


Mississippi  Valley  Life  Insurance  Co.  v.  Nancy  Newman. 

I nturancs— Payment  of  premium — ^Waiver. 

The  evidence  was  held  not  to  show  that  a  note  given  by  the  ap- 
plicant for  life  Insurance  premium  was  accepted  by  the  agent  of  the 
insurance  company  in  satisfaction  of  payment  of  the  first  premium, 
such  payment  being  a  condition  precedent  to  the  delivery  of  the 
policy;  and  held  also  that  there  was  not  sufficient  evidence  of  a 
waiver  of  the  cash  payment  of  the  first  premium. 

APPEAL  FROM   LYON   CIRCUIT  COURT. 

April  9,  1873. 

Opinion  by  Judge  Peters  : 

This  appeal  is  prosecuted  by  the  Mississippi  Valley  Life  Insur- 
ance Company  from  a  judgment  recovered  against  it  for  two  thou- 
sand dollars  by  Mrs.  Nancy  Newman,  widow  of  James  Newman, 
deceased,  on  an  insurance  of  his  life  by  said  company  executed  by 


Missippi  Valley  Insurance  Co.  v.  Nancy  Newman.    639 


opinion  of  the  Court. 


him  in  his  lifetime,  as  she  insists.  And  the  question  at  issue  is 
whether  appellant  did  in  fact  insure  the  life  of  decedent. 

No  policy  was  ever  delivered.  Wheeler,  who  was  acting  as  the 
agent  of  appellant  testified  that  he  received  the  application  of  dece- 
dent for  an  insurance  at  Louisvillfe,  proves  that  the  application  was 
received  and  approved,  and  a  policy  for  $2,000  sent  to  him  at  Padu- 
cah  (Newman  at  the  time  residing  at  Smithland  or  Eddyville),  to  be 
forwarded  to  him,  Nfewman ;  that  the  policy  was  received  by  him  from 
the  10th  to  the  ISth  of  September,  1871,  and  was  sent  to  him  without 
any  conditions,  and  would  have  been  forwarded  to  Newman  imme- 
diately, but  for  the  low  stage  of  water  in  the  Cumberland  and  Ohio 
rivers,  which  prevented  any  communication  between  Paducah  and 
Eddyville,  there  being  no  way  of  transporting  the  mail  except  by 
the  river ;  that  he  kept  the  policy  a  week  or  tfen  days,  and  then  gave 
it  to  Gen.  Finnell,  to  be  forwarded  from  Louisville,  or  some  place 
on  the  railroad,  to  Eddyville,  and  that  the  policy  was  forwarded  to 
John  Boyd,  his  agent  at  the  last  named  place.  He  states  that  there 
was  no  tender  of  the  premium  made  in  the  lifetime  of  Newman 
because  communications  were  cut  off  between  himself  and  Newman 
on  account  of  low  water,  and  he  did  not  consider  a  tender  a  pre- 
requisite, as  the  policy  had  been  issued,  and  was  in  force  at  the 
time  of  Newman's  death,  and  first  premium  receipted  on  its  face 
by  Charles  F.  Fecher,  secretary  of  the  company. 

In  a  previous  part  of  his  deposition  he  stated  he  took  the  note  of 
Newman  for  the  first  premium  and  assured  him  at  the  time  that 
if  his  policy  was  issued  his  insurance  would  date  from  the  time  he 
made  his  application,  that  in  taking  his  note  for  the  first  premium 
he  assumed  the  payment  of  the  binding  receipt  required  by  the  com- 
pany, and  notified  it  of  the  fact,  when  he  forwarded  the  application, 
and  upon  that  information  the  policy  of  Newman  was  issued,  that 
he  had  taken  a  number  of  applications  in  the  same  manner,  all  of 
which  were  ratified  by  the  company.  The  note  he  says  was  payabte 
to  the  company ;  he  did  not  remember  whether  he  sent  it  to  the  com- 
pany or  not,  but  he  notified  it  that  he  had  taken  it,  which  was  the 
same  thing,  and  he  was  in  the  habit  of  retaining  notes  until  the  pre- 
miums were  paid ;  that  he  was  acting  as  the  agent  of  the  company 
on  a  salary,  and  the  amount  of  notes  taken  in  the  way  Newman's 
was  were  invariably  charged  to  him.  If  the  policies  were  accepted 
by  the  applicants  when  issued  and  presented  by  him,  the  amount  was 
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acknowledged  by  the  company.  If  the  policies  were  not  accepted, 
the  amount  of  the  first  premium  called  "the  binding  receipt,"  was 
deducted  from  his  salary;  in  this  transaction  the  company  could 
lose  nothing,  as  his  salary  was  a  security  to  them-. 

This  is  the  contract  substantially  of  assurance  as  proved  by 
Whteeler.  Fletcher,  the  secretary  of  appellant,  proves  that  it  invaria- 
bly instructed  its  agents  to  require  its  advance  premiums  in  cash  in 
every  instance  at  the  time  of  taking  the  application  for  insurance,  and 
Wheeler  was  instructed  more  than  once  very  particularly  on  that 
subject;  that  James  Newman's  application  was  received  at  the  office 
of  the  company  on  the  6th  day  of  September,  1871,  with  four  or  five 
others,  sent  there  by  Wheeler,  that  no  statement  whatever  accom- 
panied said  application,  and  no  reason  given  to  induce  the  belief 
that  the  application  was  taken  except  according  to  the  instructions 
furnished  Wheeler  by  the  company,  and  that  Wheeler  made  a 
monthly  return  for  the  month  of  September,  1871,  and  he  shows 
in  that  return  the  premium  of  James  Newman  unpaid,  and  after  that 
report  hfe  did  no  business  for  the  company.  That  the  policy  was 
mailed  to  John  Boyd,  agent  at  Eddyville,  on  the  25th  of  Septem- 
ber, 1871,  with  instructions  to  present  it,  collect  the  premium,  and 
report  on  same,  and  he  never  heard  of  a  note  having  been  taken  for 
the  first  premium  until  after  the  death  of  Newman. 

In  the  printed  form  of  an  application  for  an  insurance  filed  with 
the  petition  one  of  the  stipulations  is,  that  the  assurance  shall  not 
be  binding  on  the  company  until  the  amount  of  premium  as  stated 
therein,  shall  be  received  by  said  company,  or  an  accredited  agent 
thereof  in  the  lifetime  of  the  assured — ^and  there  is  a  condition  on 
the  face  of  the  policies  issued  by  the  company,  as  Fennell  proves, 
that  the  same  are  not  binding  until  the  first  premium  is  paid  during 
the  lifetime  and  good  health  of  the  insured,  etc.  He  also  proves 
that  the  company  never  received,  nor  had  any  information  that  a 
note  had  been  taken  for  the  first  premium  of  Newman's  insurance 
till  the  month  of  October,  1871,  after  the  death  of  Newman. 
Wheeler  sent  it  to  the  office  stating  he  had  taken  it  for  the  first 
premimn  and  that  Newman  was  dead ;  this  was  after  Wheeler  had 
been  removed  as  agent  of  appellant. 

The  evidence  we  regard  as  wholly  insufficient  either  to  establish 
the  fact,  that  a  note  was  given  by  decedent,  and  was  accepted  by 
the  agent  Wheeler  as  satisfaction  of  the  payment  of  the  first  pre- 
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mium  required  in  order  to  affect  an  insurance.  Nor  is  theilB  suffi- 
cient evidence  of  a  waiver  of  the  cash  payment  of  the  first  pre- 
mium, which  was  a  condition  precedent  to  the  delivery  of  the  policy. 

5*^.  Louis  Mutual  Life  Insurance  Company  v,  Kennedy,  6  Bu^ 
450. 

Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  to  dismiss  the  petition. 

Muir  &  Byer,  for  appellant. 

C.  Bennett,  for  appellees. 


W.  D.  Thompson  v.  Mary  Fenley. 

Estoppel — Defense  by  Maker. 

The  payor  of  a  note  is  not  estopped  to  make  defense  to  a  note  be- 
cause of  the  statement  made  to  the  payee  or  to  the  payee's  agent 
that  the  note  was  "all  right" 

APPEAL  FROM  LOUISVILLE  CHANCESRY  COURT. 

April  10,  1873. 

Opinion  by  Judge  Lindsay  : 

If  the  note  sued  on  in  this  action  still  belonged  to  Pearson,  the 
payee,  it  is  manifest  that  Thompson  would  have  the  right  to  de- 
mand that  the  mortgage  lien  owned  by  Mayo  should  be  extinguished, 
before  judgment  should  go  againsc  him  for  the  balance  now  in  liti- 
gation, unless  Pearson  could  show  that  it  was  part  of  the  contract 
between  himself  and  Thompson  that  the  latter,  in  addition  to  the 
two  notes  for  three  thousand  dollars  each,  was  also  to  pay  off  and 
satisfy  the  mortgage  debt. 

The  acceptance  of  a  d«ed  with  general  warranty  would  not  pre- 
clude Thompson  in  a  contract  with  Pearson,  the  latter  being  in- 
solvent, from  demanding  a  clear  and  unencumbered  title  before  pay- 
ing the  purchase  money,  and  the  right  to  make  this  demand  would 
not  depend  upon  Thompson's  knowledge  of  the  defect  of  title,  nor 
of  Pearson's  insolvency  at  the  time  of  the  acceptance  of  the  deed, 
but  upon  the  existence  of  the  defect  and  the  insolvency  at  the  time 
Pearson  should  seek  a  specific  execution  of  the  contract  of  purchase, 

41 
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i.  c,  the  payment  of  the  purchase  money.  The  distinction  between 
this  and  the  case  of  Craddock  v.  Shirley  is  that  Craddock  was  seek- 
ing  the  active  interposition  of  the  chancellor,  in  his  behalf,  while 
Thompson  merely  asks  that  the  chancellor  shall  not  interfere  in  be- 
half of  Pearson  because  to  grant  the  relief  asked  will  work  unneces- 
sary injustice  to  him. 

The  distinction  between  the  case  of  a  plaintiff  seeking  a  specific 
performance  in  equity  and  a  defendant  resisting  such  performance 
is  well  defined  and  universally  recognized.  Story's  Equity  Jurispru- 
dencte,  Sec.  769.  Haicher  and  Wife  v.  Andrews,  etc.,  5  Bush  561. 
There  is  no  proof  conducing  to  show  that  Thompson  agreed  to  pay 
off  the  mortgage  debt.  The  recital  in  the  deed  that  threte  thousand 
dollars  were  paid  in  cash,  when  in  point  of  fact  no  such  payment 
was  made,  is  a  circumstance  from  which  the  inference  might  be 
drawn,  that  something  more  than  six  thousand  dollars,  the  amount 
of  the  two  notes,  was  to  be  paid  for  the  property,  but  in  the  absence 
of  direct  evidtence  that  such  was  the  case,  and  in  view  of  the  positive 
and  uncontradicted  statements  of  Thompson  to  the  contrary,  this  in- 
ference cannot  be  allowed  to  charge  him  with  the  payment  of  this 
mortgage  debt. 

The  testimony  of  Mayo  establishes  only,  that  Thompson  told  him 
that  his  claim  would  be  paid  when  the  arrangement  for  the  pur- 
chase was  consummated,  or  that  Thompson  had  loaned  or  expected 
to  advance  some  money  to  Pearson  to  enable  him  to  release  the  mort- 
gage lien.  This  evidence  rather  tends  to  rebut  the  presumption 
that  Thompson  was  himself  to  satisfy  the  mortgage,  and  harmonizes 
with  his  statement,  that  Pearson  agreed  to  pay  money  out  of  the  first 
moneys  realized  by  a  sale  of  the  notes.  The  evidence  of  Davis  also 
conduces  to  show  that  Pearson  had  made  this  agreement.  He  states 
that  in  the  conversation  he  had  with  Thompson,  when  contracting 
for  the  property,  the  latter  informed  him  that  Pearson  had  promised 
to  pay  off  Mayo's  mortgage,  but  that  he  did  not  know  whether  he 
had  done  so  or  not. 

Thompson  did  not  state  to  Davis  that  he  would  lose  money  on  the 
property  in  selling  it  for  $8,500.00,  but  that,  if  he  had  to  pay  off  the 
mortgage,  the  paving  claims,  and  the  full  amount  of  the  note  sued  on 
in  this  claim,  that  he  would  in  that  event  lose  money. 

So  far  we  have  considered  this  case  as  though  Pearson  was  die 
plaintiff.    As  to  the  matters  considered,  Mrs.  Fenley  occupies  no 
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more  favorable  attitude  than  he  would  have  occupied.  The  assign- 
ment to  her  did  not  impair  Thompson's  right  to  any  defense,  dis- 
count or  offset  he  might  have  used  against  Pearson.  It  remains  now 
to  be  determined  whether  Thompson  is  estopped  to  make  the  de- 
fense relied  on  and  whether  he,  by  promises  to  pay  the  note,  pre- 
vented Mrs.  Fenley  from  discounting  it,  and  thereby  placing  it  upon 
the  footing  of  a  bill  of  exchange.  The  only  statement  made  by 
Thompson  before  the  purchase  of  the  note  by  appellee,  from  which 
it  could  possibly  be  inferred  that  he  had  no  defense,  set-off  or 
counterclaim,  upon  which  he  could  or  would  rely  to  defeat  its  collec- 
tion, was  the  conversation  with^reen,  the  clerk  of  Mortoa  Gault  & 
Co.,  with  whom  Pearson  had  left  the  note  to  be  sold.  When  asked 
by  Green  if  the  note  was  all  right,  Thompson  replied,  "Of  course  it  is 
all  right,  if  I  had  not  thought  it  was  all  right,  I  would  not  have 
given  my  notes."  Green  did  not  tell  Thompson  the  name  of  any 
person  who  was  negotiating  for  the  note,  nor  did  Green  ask  for, 
or  Thompson  give  him  authority  to  repeat  this  conversation  to  per- 
sons to  whom  he  might  offer  to  sell  it.  Green  was  the  agent  of 
Pearson  and  not  of  appellee.  The  statement  or  assurances  made 
by  Thompson  to  Green  are  no  more  binding  upon  him  than  they 
would  have  been  if  made  to  Pearson  himself.  Besides  this,  there  is 
no  evidence  that  the  note  was  purchased  upon  the  faith  of  these 
statements.  Green  states  that  Fenley,  the  agent  of  appellee,  said  to 
him,  that  relying  upon  Thompson's  representations  he  would  buy  the 
note,  but  Fenley's  deposition  is  not  taken,  and  we  have  no  means  of 
knowing  whether  he  relied  on  these  representations  or  upon  his  own 
judgment.  In  the  case  of  Smith  v.  Stone,  17  B.  Monroe  168,  the 
assignee  purchased  the  note  in  consequence  of  representations  made 
to  his  agent.  In  the  case  of  McBrayer  v,  Collins,  the  payor  of  the 
note  represented  to  the  assignee  himself  that  it  was  good.  We  have 
found  no  case  in  which  the  payor  has  been  estopped  to  make  defense 
because  of  statements  made  to  the  payee,  or  to  the  payee's  agent,  and 
conceive  that  the  doctrine  will  never  be  carried  to  that  extent,  unless 
it  can  be  shown  that  he  constituted  them  his  agents  and  expressly 
authorized  them  to  repeat  his  statements  to  persons  to  whom  they 
might  propose  to  sell  the  note.  No  such  express  agency  can  be  in- 
ferred from  the  street  conversation  between  Thompson  and  Green. 
It  is  therefore  immaterial  so  far  as  Thompson's  legal  rights  are 
concerned,  whether  Fenley  did  or  not  rely  on  the  statements  made 
to  Green. 
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There  is  absolutely  no  proof  conducing  to  show  that  Thompson 
promised  to  pay  the  note  after  the  assignment,  except  what  he  him- 
self says  as  to  his  conversation  with  the  cashier  of  the  Farmers  & 
Doover  Bank,  when  the  note  was  left  for  collection. 

A  day  or  two  before  it  became  due  he  ''asked  if  the  bank  had  dis- 
counted it,  and  if  so,  whether  it  could  be  renewed.  The  reply  was 
that  the  bank  had  not  discounted  it,  but  that  Mr.  Abbott  had  left 
it  there  and  to  see  him." 

He  went  again  on  the  day  the  note  was  due  "and  was  told  that 
Mr.  Abbott  had  said  the  note  could  not  be  renewed  by  my  giving 
security."  From'  this  it  is  clear  that  Thompson  did  not  agree  to  pay 
the  note,  and  did  nothing  calculated  to  prevent  appellee  from  dis- 
counting it.  Nor  does  it  matter  that  Thompson  did  not  see  Abbott 
about  the  renewal  as  he  (Abbott)  had  left  word  at  the  bank  that  he 
would  not  be  permitted  to  renew  it. 

We  are  of  opinion  that  Thompson  has  made  out  a  good  defense 
to  so  much  of  the  note  as  is  now  being  litigated,  and  that  he  has 
been  guilty  of  no  act  that  estops  him  from  relying  upon  such  de- 
fense. There  are  other  matters  canvassed  by  counsel,  but  as  they  are 
not  material  to  the  issues  involved,  they  will  not  be  considered  by  the 
court 

For  the  reasons  indicated  the  judgment  is  reversed  and  the  cause 
remanded,  with  instructions  to  sustain  Thompson's  defense. 

Bullin,  Booth,  for  appellant. 

Seymour  &  Abbott,  for  appellee. 


United  Life,  Fire  and  Marine  Co.  v.  Von  Bories,  etc 

Appeal — Rjdvlew — Right  to. 

The  right  to  review  on  appeal  is  not  dependent  on  a  bill  61  excep- 
tions or  a  motioa  for  a  new  trial,  where  the  law  and  facts  were  sub- 
mitted to  the  chancellor  for  decision. 

Appeal — Review — Finding  of  Chancellor. 

Where  the  parties  voluntarily  submitted  their  case  to  the  chaa- 
cellor»  his  judgment  will  be  taken  as  a  verdict  and  will  not  be  re- 
fused on  account  of  the  evidence  in  the  case  for  any  reason  that 
would  not  authorize  the  Court  of  Appeals  to  set  aside  the  ibiding 
of  the  Jury. 
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Insurance — Failure  to  Produce  Booka. 

The  insured's  right  of  recovery  is  not  affected  by  its  ftdlure  to 
produce  its  books,  -where  It  is  shown  that  the  books  were  destroyed. 

Insurance — Proof  of  Loss— Waiver. 

Where  proof  of  loss  was  not  made  out  in  exact  accordance  with, 
the  policy,  but  the  insurer  did  not  call  upon  the  insured  to  correct 
it,  and  the  insurer  retained  the  proof  of  loss  for  three  months  with- 
out objection  the  insured  had  the  right  to  conclude  that  mere  formal 
objection  would'  not  be  insisted  upon. 

APICAL  FROM  LOUISVILIiB  CHANCERY  COURT. 

April  11,  1873. 

Opinion  by  Judge  Lindsay  : 

The  action  so  far  as  the  contest  between  Shea  &  O'Connell  and 
their  creditors,  on  the  one  side,  and  the  Insurance  Company  on  the 
other  is  concerned,  involves  none  but  legal  questions.  The  issues 
presented  are  such  as  ought  to  be  tried  by  a  court  of  law,  and  the 
Chancellor's  jurisdiction  attached  only  by  reason  of  the  fact  that 
the  relief  sought  against  appellant  is  auxiliary  to  that  sought  in  the 
equity  suit  of  Von  Bories  &  Co.  et  cd.  v.  Shea  &  O'ConnelL 

Acting  upon  the  idea  that  appellant  was  entitled  to  have  the  facts 
involved  passed  upon  by  a  jury,  and  recognizing  the  propriety  of  the 
request  in  its  petition  for  a  rehearing  filed  in  this  case  when  it  was 
first  passed  upon  by  this  court,  the  question  as  to  the  amount  of 
damage  Shea  &  O'Connell  sustained  by  the  fact  was  left  open,  and 
the  cause  remanded  with  a  suggestion  to  the  Chancellor  that  it  would 
be  proper  to  order  an  issue  out  of  Chancery  for  the  trial  of  such 
questions  of  fact  as  he  might  deem  necessary  and  proper. 

The  Chancellor  accordingly  caused  parties  to  be  summoned,  and 
when  the  cause  was  called  for  hearing  and  opportunity  was  afforded 
appellant  to  have  its  rights  passed  upon  and  determined  by  a  jury, 
in  accordance  with  the  rules  of  practice  in  courts  of  law.  This  right, 
however,  was  waived  and  the  law  and  facts  submitted  to  the  chan- 
cellor, who  was  thereby  substituted  for  the  jury. 

We  are  not  inclined  to  hold  that  his  judgment  cannot  be  revised, 
because  there  is  no  bill  of  exceptions  in  the  record,  nor  because  the 
appellant  did  not  make  a  motion  for  a  new  trial.  So  far  as  the 
first  question  is  concerned  this  record  must  be  treated  as  records 
in  other  equity  cases,  and  it  will  not  be  assumed  that  other  evidence 
than  the  depositions  and  exhibits  on  file  was  heard  or  considered. 
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As  to  the  second  propositicm,  it  has  been  held  by  this  court  that 
even  in  ordinary  actions  it  is  not  necessary  to  make  a  motion  for  a 
new  trial  when  the  law  and  facts  have  been  submitted  to  the  court 

But,  as  the  parties  voluntarily  substituted  the  Chancellor  for  the 
jury,  his  judgment  will  be  treated  as  a  verdict,  and  will  not  be  re- 
versed on  account  of  the  evidence  in  the  case  for  any  reason  that 
would  not  authorize  this  court  to  set  aside  the  finding  of  a  jury. 

The  proof  of  loss  made  out  and  forwardfed  to  Covington  imme- 
diately after  the  fire  was  not  in  exact  accordance  with  the  require- 
ments of  the  policy,  but  the  Insurance  Company  did  not  call  upon 
the  assured  to  correct  it.  The  agent,  Moore,  objected  to  it,  but  did 
not  point  out  the  particular  defects  to  which  he  objected,  and  the 
company  retained  it  without  objection  for  three  mcmths.  The  reten- 
tion warranted  Shea  &  O'Connell  in  concluding  the  mere  formal 
objections,  would  not  be  insisted  on. 

The  failure  of  the  insured  to  produce  their  books  does  not  mili- 
tate against  their  right  to  recover.  They  swear,  and  the  testimony 
conduces  to  show,  that  their  books  weffe  destroyed  by  the  fire. 

The  testimony  fails  to  establish  a  fraudulent  combination  between 
Shea  &  O'Connell  and  their  attaching  creditors.  Whilst  the  evidence 
is  conflicting  as  to  the  value  of  the  stock  of  goods  on  hand  at  the 
time  the  policy  of  insurance  was  taken  out,  as  well  as  at  the  time  of 
the  fire,  it  preponderates  in  &vor  of  the  conclusion  that  it  was  at 
neither  time  less  than  twelve  thousand  dollars.  Appellees*  witnesses 
had  certainly  enjoyed  reasonable  opportunities  to  arrive  at  conclu- 
sions on  this  subject  proximately  correct,  and  they  all  fix  the  value  of 
the  stock  at  from  twelve  to  fifteen  thousand  dollars.  The  insurance 
officers  and  agents  having  that  opinion  upon  an  appraisement  made 
a  year  before,  fix  the  value  of  the  goods  at  less  than  seven  thousand 
dollars.  But  the  appraisers  and  their  clerk  demonstrate  conclusively 
that  this  appraisement  embraces  but  about  one-half  the  goods. 

The  proof  warrants  the  assumption  that  the  stock  of  goods  at 
the  time  of  the  fire  was  worth  over  twelve  thousand  dollars.  Such 
being  the  case  the  judgment  appealed  from  cannot  be  regarded  as 
for  too  great  an  amount.  All  are  of  opinion  that  the  judgment 
of  the  Chancellor  is  in  accordance  with  the  weight  of  the  evi- 
dence, and  it  is  therefore  affirmed. 

Webster,  for  appelUmt. 

Muir  &  Bijur,  for  appellees. 
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U.  E  EwiNG  V.  E.  V.  Burns'  Adm'r. 

Equity — Duties  of  CommlMloner. 

The  duties  of  the  commissioner  and  receiver  of  the  Louisyllle 
Chancery  Court  are  somewhat  different  from  that  of  similar  officers 
throughout  the  state,  by  reason  of  the  rules  and  regulations  of  that 
court  adopted  in  accordance  with  the  provisions  of  the  Ck>de  of 
Practice. 

Deposits  In  Court — Payment  Into  Court. 

Where  without  an  order  from  the  Louisville  Chancery  Court,  the 
commissioner  and  receiver  of  that  court  received  money  due  on 
notes  executed  at  a  decretal  sale  and  deposited  the  same  in  the  de- 
pository of  the  court,  the  money  was  in  effect  paid  into  the  court, 
since  where  the  money  was  placed  in  the  court's  depository  to  the 
credit  of  the  court  the  court  alone  had  jurisdiction  over  it 

Deposits  in  Court— Deposits  to  Credit  of  Court 

Where  the  commissioner  and  receiver  of  the  Louisville  Chancery 
Court  received  money  due  under  decretal  sale  without  order  of  the 
court  and  placed  the  money  in  the  depository  of  the  court  to  the 
court's  credit,  it  became  the  money  of  the  court. 

Equity — Liability  of  Sureties  on  Commissioner's  Bond. 

Where  by  the  negligence  of  the  commissioner  and  receiver  of  the 
Louisville  Chancery  Court,  the  court  without  knowledge  of  a  deposit 
and  of  the  case  to  which  the  money  belonged,  improperly  paid  it  out 
to  other  creditors  of  the  court  fund,  the  sureties  on  the  commission- 
er's bond  are  liable  for  the  loss. 

AFPBAL  FROM  LOUISVILLB  CHANCERY  OOITRT. 

April  11,  1873. 

Opinion  by  Judge  Pryor  : 

The  cases  of  Burns  v,  Stnitk  and  Ewing  v.  Bum/  Admfr,  were 
argued  as  one  case,  have  a  direct  connection  with  each  other,  and 
will  be  considered  together. 

Ewing,  under  a  decree  of  the  Louisville  Chancery  Court,  pur- 
chased some  real  estate,  the  proceeds  of  which,  after  the  payment 
of  certain  debts,  belonged  to  the  Bumses,  who  are  the  appellants  in 
one  case,  and  Bums'  administrator,  the  appellee  in  the  other.  Thomas 
P.  Smith  at  the  time  of  the  sale  was  the  commissioner  and  receiver 
of  the  Louisville  Chancery  Court,  and  whilst  acting  as  such,  on  the 
1st  of  October,  1864,  Ewing,  the  purchaser,  paid  to  him  the  sum  of 
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$3/)13^5  in  full,  oi  the  last  note  executed  by  hini  for  the  pordiase 
money.  Xo  portion  of  the  money  seems  erer  to  have  been  paid  orer 
to  the  Bnrnses  by  tbe  receirer,  and  the  administrator  widi  the  will 
annexed  of  the  devisor  Bums,  through  whom  the  present  appd- 
lants  in  the  case  of  Bums  z\  Smith  derive  their  right  to  the  money, 
by  rule  in  the  dianoery  court  against  Ewing,  the  purchaser,  obtained 
an  order  requiring  the  latter  to  pay  the  money  to  him.  Ewing  in- 
sists tfiat  he  cannot  be  compelled  to  pay  diis  money  a  second  time, 
as  he  has  rightfully  paid  it  to  the  receiver,  and  the  chancery  court 
had  taken  possession  of  it,  and  applied  it  to  the  payment  of  other 
judgments.  The  sureties  of  Smith,  who  are  the  appellees  in  die  suit 
of  Burns  v.  Smith,  say  that  they  are  not  liable,  for  the  reason  tiiat 
there  was  no  order  of  court  authorizing  the  receiver  to  collect  this 
money,  or  Ewing  to  pay  it,  and  the  court  below  taking  this  view  of 
the  case  held  Ewing  responsible  and  released  the  sureties. 

The  duties  of  commissioner  and  receiver  of  the  Louisville  Chan- 
cery Court  are  somewhat  different  from  that  of  other  similar  offices 
throughout  the  state,  by  reason  of  the  rules  and  regulations  of  that 
court,  adopted  in  accordance  with  the  provisions  of  the  code  of 
practice,  and  the  amendments  thereto,  organizing  and  regulating  its 
jurisdiction.  On  the  14th  of  April,  1854,  the  following  order  was 
made  by  that  court: 

"It  is  held  that  a  commissioner  and  receiver  of  this  court  be  ap- 
pointed, who  is  to  be  a  deputy  derk  of  this  court,  but  to  attend 
only  to  the  duties  herein  devolved,  who  shall  receive  and  deposit  in 
the  bank  of  Kentucky  (or  such  other  place  as  the  court  may  order), 
all  moneys  that  are  paid  into  court  unless  immediately  ordered  out. 
Said  money  should  be  placed  in  said  bank  (or  rather  depository)  to 
the  credit  of  the  court  by  the  commissioner,  and  said  commissioner 
shall  keep  a  plain  account,  showing  what  money  is  paid,  what  is  de- 
posited, and  what  is  paid  out  otherwise.  This  account  must  also 
show,  what  money  belongs  to  each  case,  what  every  person  is  entitled 
to,  when  it  has  been  adjudged,  and  in  all  respects,  shall  have  his  ac- 
counts so  complete  and  obvious  that  the  amount  and  disposition  of 
the  money  which  shall  have  been  paid  in  can  be  seen  in  a  few  min- 
utes, and  where  money  has  heretofore  been  paid  into  court,  and 
money  is  yet  to  be  paid  in  on  the  same  cause,  he  shall  make  an  ac- 
count of  the  money  already  paid,  to  be  kept  in  connection  with  that 
which  is  to  be  paid.    All  money  shall  be  withdrawn  from  the  de- 
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pository,  as  the  code  of  practice  provides,  by  order  of  the  court 
copied  and  his,  the  commissioner's,  chteck  issued.  In  the  margin  of 
the  check,  to  be  left  in  a  check  book,  shall  be  stated  the  name  of  the 
cause  in  which  it  is  drawn,  the  amount  of  money  and  also  the  date 
of  the  order  in  pursuance  of  which  it  is  drawn  and  date  of  check. 
Said  commissioner  shall  also  take  duplicate  receipts  for  checks  drawn 
or  money  paid  out,  and  keep  one  in  a  book  and  the  other  shall  be  filed 
in  the  papers  of  the  cause.  He  shall  also  return  quarterly  statements 
to  be  entered  of  record. 

"Before  he  enters  upon  the  duties  of  his  office  he  shall  enter  into 
bond  in  the  sum  of  $50,000.00,  payable  to  the  clerk  of  the  Louisville 
Chancery  Court  for  the  benefit  of  all  persons  interested,  to  be  subject 
to  the  order  of, the  court,  with  good  surety,  and  with  condition  to  dis- 
charge faithfully  and  coriiectly  the  duties  herein. 

In  pursuance  of  this  rule  Thomas  P.  Smith  executed  a  bond  with 
a  portion  of  the  appellees  (in  the  case  of  Burns  v.  Smith)  as  his 
sureties  on  the  9th  of  September,  1862. 

In  the  year  1868  Smith  was  reappointed  commissioner,  and  exe- 
cuted a  new  bond  with  some  of  the  appellees  as  his  sureties  thereon. 

The  object  of  this  rule  of  1854,  the  learned  Chancellor  in  the 
court  below,  was  to  adopt  a  system  under  which  the  court  funds 
could  be  safely  received,  kept  and  paid  out. 

It  is  made  the  duty  of  the  receiver  to  comply  with  this  rule  of  the 
court,  and  upon  his  failure  to  do  so  his  sureties,  as  well  as  himself, 
are  liable  upon  his  bond.  If  the  purchaser  pays  him  money  due 
upon  notes  executed  at  a  decretal  sale,  without  any  order  of  court 
directing  its  payment,  and  the  receiver  converts  it  to  his  own  use 
or  fails  to  pay  it  into  court,  he  (the  purchaser)  still  remains  liable 
for  the  money,  nor  can  the  latter  look  to  the  sureties  on  the  official 
bond  for  indemnity,  for  the  reason  that  the  receiver  had  no  legal 
right  to  receive  it,  and  in  doing  so  can  only  be  regarded  as  the  agent 
of  the  party  paying  it  over  to  him.  A  receiver  is  not  authorized  to 
collect  money  due  from  a  purchaser  at  a  decretal  sale,  without  any 
order  of  court  directing  its  payment  to  him,  or  the  receiver  to  col- 
lect it,  and  we  are  not  prepared  to  adjudge  that  under  the  rules  and 
regulations  pertaining  to  the  duties  of  receiver  of  the  Louisville 
Chancery  Court,  that  the  official,  even  when  the  money  is  paid  into 
court,  has  the  power  to  withdraw  it,  or  take  charge  of  it  without  an 
order  of  court  directing  him  to  do  so.    This  court  will  never  sanction 
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a  custom  that  is  conceded  to  exist  in  that  court,  by  which  the  re- 
ceiver is  permitted  without  an  order  of  court  to  collect  and  receive 
from  the  purchasers  at  decretal  sale  the  money  whenever  due,  or 
whenever  the  purchaser  sees  proper  to  pay  it  over. 

The  money  in  this  case  was,  however,  in  effect  paid  into  court, 
when  placed  at  the  disposal  of  the  Oiancellor  by  the  receiver.  It  is 
true  that  when  it  was  paid  by  Ewing,  the  receiver  had  no  right  to 
collect  it,  and  held  it  only  as  the  agent  of  the  former,  but  when  this 
agent  of  Ewing,  who  was  also  receiver  of  the  court,  placed  the 
money  in  the  Louisville  and  Savings  Institution,  at  that  time  the 
depository  of  the  court,  to  the  credit  of  the  court,  that  tribunal  alone 
had  jurisdiction  over  it,  and  this  money  having  been  made  a  part 
of  the  courts  fund,  no  one,  not  even  the  receiver  or  Ewing  had 
longer  any  power  over  it,  or  right  to  withdraw  it,  without  an  order 
directing  this  custodian  of  the  court's  money  to  pay  it  over.  After 
the  Oiancellor  had  acquired  such  control  as  this  over  the  money  and 
had  in  fact  by  the  orders  of  the  court,  paid  it  out,  it  would,  it  seems 
to  us,  be  a  narrow  view  to  take  of  the  questions  involved  here,  by 
adjudging  that  this  money  was. never  in  court.  In  the  other  chan- 
cery courts  of  the  state  there  is  no  depository  of  this  character  and 
the  money  when  paid  into  court  is  directed  to  be  loaned  out  or  held 
by  the  receiver  or  commissioner  for  purposes  of  distribution.  When 
the  money  was  placed  in  the  court's  depository  to  the  credit  of  the 
court,  it  became  the  money  of  the  court,  as  much  so,  as  if  it  had  been 
paid,  and  placed  upon  the  clerk's  desk  in  the  presence  of  the  Chancel- 
lor during  the  session  of  court.  Ewing  had  no  right  to  withdraw  it. 
The  receiver  had  no  power  over  it,  and  the  court  alone  could  direct 
its  payment.  It  is  conceded  that  where  there  is  no  order  of  court 
directing  the  pa)rment  of  money,  or  acknowledging  its  receipt  in  open 
court,  its  deception  by  the  receiver  is  no  payment  at  all  except 
as  between  the  receiver  and  the  party  paying  it,,  but  when  there  is 
such  a  payment  that  gives  the  court  control  of  the  fund,  although 
there  may  be  no  order  of  court  directing  its  pa)rment  it  presents  an 
entirely  different  question. 

It  is  urged,  however,  that  this  was  not  a  pa)mient  of  money  into 
court  because  the  Oiancellor  had  no  knowledge  that  such  money 
had  been  placed  in  the  depository  to  the  credit  of  the  court.  Yet  it 
might  well  be  asked,  why  it  was  using  this  money  in  the  pa)mient 
of  other  creditors  of  the  fund  in  entire  ignorance  of  its  having  been 
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paid,  and  the  response  is  for  the  reason  that  the  receiver  failed 
to  comply  with  the  requirements  of  the  rule  adopted  in  1854,  de- 
fining his  duties,  and  by  which  he  is  required  to  show,  in  a  book  kept 
for  that  purpose,  and  subject  to  the  inspection  of  the  court,  the 
amount  of  moneys  paid  into  court,  and  the  disposition  made  of  the 
money  in  each  case,  and  to  make  quarterly  statements  of  his  ac- 
counts to  be  entered  of  record. 

With  such  a  record  of  his  acts  the  Chancellor,  as  well  as  the  parties 
to  this  controversy,  could  have  acertained  the  condition  of  this  fund, 
to  which  the  Bumses  were  Entitled,  the  case  to  which  it  belonged, 
and  as  the  result  of  the  receiver's  failure  to  do  this  the  court  has  im- 
properly paid  out  the  money  belonging  to  Bums'  administrator  to 
other  creditors  of  the  court  fund,  the  whole  fault  being  attributable 
to  the  negligence  of  the  receiver  in  failing  to  comply  with  his  duties. 
He  had  made  it  part  of  the  court  fund.  It  was  his  duty  to  know  of 
what  this  fund  consisted,  and  also  to  enable  the  court  to  know  its 
condition  by  keeping  a  faithful  record  belonging  to  each  case  that 
was  on  deposit  in  the  court's  depository.  He  not  only  knew  that 
this  money  paid  by  Ewing  was  a  part  of  the  fund,  but  also  knew 
that  the  court,  by  its  orders,  was  paying  it  out,  and  he  and  his  sure- 
ties are  all  estopped  from  saying  that  it  was  never  paid  in  court, 
that  the  money  was  paid  by  Ewing  and  placed  to  the  credit  of  the 
court  by  the  receiver  clearly  appears  in  the  case  of  Bums'  admin- 
istrator against  Ewing  and  the  same  facts  are  alleged  in  the  petition 
by  Bums  against  Smith  and  his  sureties  to  which  a  demurrer  was 
sustained  by  the  court  below. 

We  have  no  doubt  that  the  money  collected  of  Ewing  and  de- 
posited by  the  receiver  was  placed  to  the  credit  of  the  court  to  supply 
the  place  of  the  moneys  unaccounted  for  by  this  official  and  perhaps 
collected  by  him  under  a  custom  that  ought  not  to  be  tolerated  by 
the  Chancellor.  In  order  to  prevent  this  use  of  the  court's  funds, 
the  custodian  of  the  money  should  be  required  to  keep  a  separate 
account  in  each  case,  as  the  use  of  it  by  the  bank  would  certainly  be 
a  compensation  for  this  trouble.  The  violation  of  the  receiver's  bond 
having  occurred  prior  to  the  12th  of  August,  1868,  there  is  no 
cause  of  action  presented  against  the  sureties  on  the  bond  as  of  that 
date.  As  to  the  sureties  on  the  bond  of  the  9th  of  September,  1862, 
the  demurrer  to  the  petition  as  amended  should  have  been  overruled. 
The  judgment  of  the  court  below  against  Ewing  is  reversed  and  the 
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cause  remanded  with  directions  to  discharge  the  rule.  The  judg- 
ment of  the  court  below  sustaining  the  demurrer  to  the  petition  of 
Bums  against  the  sureties  on  the  bond  dated  12th  of  August,  1868, 
is  aMrmed,  and  as  to  the  sureties  on  the  bond  dated  9th  of  Septem- 
ber, 1862,  the  judgment  is  reversed  and  the  cause  remanded  with 
directions  to  overrule  the  demurrer  to  the  petition  as  amended  and 
for  further  proceedings  consistent  with  this  opinion.  The  sureties 
who  are  appellees  in  the  bond  of  1868  are  J.  A.  Moore  and  John  G. 
Simrall.  They  are  entitled  to  their  costs  against  the  appellants, 
Geo.  W.  Bums,  etc.  The  sureties,  appellees,  in  the  bond  of  1862  are 
W.  D.  C  Ulipps,  Robert  J.  Elliott,  Chas.  J.  Meng,  Henry  McEtowell 
and  W.  H.  McWeather.  The  case  is  reversed  as  to  these  sureties 
and  the  appellants,  Geo.  W.  Bums,  etc.,  are  entitled  to  their  cost 
against  them.  Ewing  recovers  his  cost  against  Bums'  administra- 
tor. 

Bamet  &  Wright,  Lindsay,  far  appellant. 

W.  S.  Bodiley,  G,  &  H.  Barr,  /.  5.  Cackrcm,  for  appellee. 


Isaac  H.  Trabue,  etc.,  v.  Franklin  Lander,  etc 

Mines  and  Minerals— Restoration  of  Leased  Property— Condition  of  Prop- 
erty. 
The  tessees  in  a  mining  lease  were  held  to  have  restored  the  mhis 

to  the  lessor  In  a  more  yalnable  condition  than  they  were  obliged 

to  do  under  the  terms  of  the  lease. 

Appeal — Reversal — Substantially  Correct  Judgement. 

The  Court  of  Appeals  will  not  reverse  a  judgment  which  IB  fab- 
stantially  correct,  for  the  purpose  of  giving  the  appellant  nominal 
damages  and  taxing  the  appellee  with  the  cost  of  the  ntigatioiL 

APPBAIi  FROM  McLEAN  CIRCUIT  COURT. 

April  12,  1873. 

Opinion  by  Judge  Lindsay  : 

This  court  has  heretofore  expressed  the  opinion  that  what  was 
termed  the  main  entry  into  the  lower  coal  bank  was  valueless  as  a 
means  of  communication  with,  or  route  by  which  to  reach  the  sup- 
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posed  coal  deposits  in  Lead  Creek  valley,  and  that  the  destruction 
of  a  portion  of  this  entry  inflicted  upon  appellants  no  loss  whatever, 
to  the  extent  that  they  desire  its  preservation  for  the  purpose  stated. 

A  reconsideration  of  the  case  has  not  shaken  our  confidence  in 
the  correctness  of  said  conclusions.  The  language  of  that  stipu- 
lation in  the  contract  alleged  to  have  been  violated  is :  "The  parties 
of  the  second  part  also  bind  themselves  to  preserve  the  main  entry 
in  what  is  known  as  the  lower  bank  by  leaving  pillars  on  each  side 
sufficient  to  support  the  same,  and  leave  it  open  With  this  Excep- 
tion the  parties  of  the  second  part  have  the  right  to  draw,  and  re- 
serve all  the  pillars  and  mine  all  the  coal  from  the  lands  of  the 
parties  of  the  first  part." 

It  is  evident  that  this  exception  was  made  for  the  purpose  of  pre- 
serving the  entry,  and  not  on  account  of  the  value  of  the  coal  in  the 
pillars  supporting  the  earth  above  it.  The  contract  did  not  re- 
quire these  pillars  to  be  left  intact.  Appellees  were  merely  to 
leave  pillars  sufficient  to  preserve  the  entry  or  passway. 

A  compliance  with  the  terms  of  their  contract  would  have  left  ap- 
pellants in  possession  not  only  of  the  valueless  passway  but  of  the 
unused  coal  in  the  pillars.  A  portion  of  this  coal  was  mined  by  ap- 
pellees, and  it  is  insisted  that  inasmuch  as  it  was  mined  and  carried 
oflF  in  violation  of  the  contract  they  ought  to  be  compelled  to  account 
for  its  value. 

Upon  the  first  hearing  of  this  cause  we  were  inclined  to  adopt 
this  view,  but  upon  more  mature  consideration  we  are  compelled 
to  reject  it.  This  action  is  for  the  recovery  of  the  actual  damages 
sustained,  by  reason  of  the  alleged  breach  of  contract.  There  is  no 
such  state  of  case  set  up  in  the  petition  as  would  authorize  a  jury 
under  any  character  of  proof  to  award  punitive  damages.  Appellants 
according  to  their  own  pleading  are  entitled  only  to  be  compen- 
sated for  the  losses  actually  sustained  by  them. 

It  is  clearly  and  conclusively  shown  that  appellees  did  not  exer- 
cise this  right  to  draw  and  remove  all  the  pillars  and  mine  all  the 
coal  from  the  lands  of  appellants,  except  sufficient  pillars  to  sup- 
port the  main  entry. 

Upon  the  contrary  they  restored  the  mine  to  appellants  in  a  much 
more  valuable  condition  than  they  had  the  right  under  the  contract  to 
demand.  At  most  appellees  violated  merely  the  letter  of  their  con- 
tract. In  its  spirit  and  meaning  the  covenants  were  more  than  per- 
formed. 
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Under  such  circumstances  the  question  arises,  whether  when  the 
parties  waive  a  jury,  and  agrete  that  the  actions  shall  be  tried  by 
the  court  without  the  intervention  of  a  jury  in  all  respects  as  if  it 
were  an  action  in  equity,  except  that  witnesses  may  be  examined 
orally,  this  court  should  not  reverse  because  the  tribunal  selected  by 
the  parties  failed  to  award  to  appellants  nominal  damages  ?  We  have 
been  referred  to  no  case  in  which  a  judgment  substantially  correct, 
has  been  reversed  for  the  mere  purpose  of  giving  to  the  appellants 
nominal  damages,  and  taxing  the  appellee  with  the  cost  of  the  liti- 
gation. In  the  absence  of  a  precedent,  requiring  such  actions  upon 
the  part  of  this  court  we  are  not  inclined  to  inaugurate  the  practice 
in  this  case.  Feeling  assured  that  the  substantial  rights  of  appel- 
lants were  not  prejudiced  by  the  judgment  of  the  circuit  court  the 
same  is  affirmed. 


Response  to  Petition  for  Rehearing. 

May  21.  1873. 

Opinion  by  Judge  Lindsay  : 

This  court  did  not  decline  to  reverse  the  judgment  of  the  circuit 
court  for  want  of  precedents  determining  that  the  costs  of  an  action 
follow  the  judgment,  but  because  we  had  been  referred  to  no  case 
in  which  a  judgment  substantially  correct  had  been  reversed  for 
the  mere  purpose  of  giving  the  appellant  nominal  damages  and  tax- 
ing the  appellees  with  the  costs  of  the  litigation. 

The  delivery  of  the  opinion  having  relieved  counsel  from  any 
feelings  of  delicacy  as  to  the  performance  of  what  had  theretofore 
seemed  to  them'  "an  unnecessary  and  an  unbecoming  labor,"  the 
court  had  the  right  to  expect  in  their  petition  for  a  rehearing  that 
they  would  refer  it  to  some  authority  upon  a  question  about  which  it 
had  candidly  admitted  its  want  of  information.  In  this  reasonable 
expectation  we  have  been  disappointed.  The  cases  cited  settle  only 
that  the  costs  must  follow  the  judgment 

They  follow  the  judgment  in  this  case,  and  one  of  the  grounds 
relied  on  for  reversal  is  the  fact  that  they  do  follow  it 

The  facts  of  this  case  have  been  twice  considered.  We  have 
no  reason  to  believe  that  further  argument  will  change  the  con- 
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elusion  last  reached.    The  petition  for  a  rehearing  must  therefore 
be  overuled. 

Bullitt  &  Harris,  for  appellants. 

WUliams,  for  appellees. 


N.  R.  Jones,  etc.,  v.  Jeff  Rice,  etc. 

Mortgages— Foracioaure—Partlea— -Sale. 

Where  in  a  foreclosure  suit  the  mortgagor  and  the  person  in  pos- 
session of  the  mortgaged  land  are  made  parties  defendant,  but  the 
mortgiagor  was  not  served  with  process  and  failed  to  appear,  the 
land  of  the  person  in  possession  can  not  be  sold  to  pay  the  mort- 
gagor's debt. 

Witnaaaaa— Mortgagor— Foracioaura  Proceeding. 

In  a  foreclosure  proceeding  the  mortgagor  is  a  competent  witness 
to  show  that  the  mortgagee  consented  that  the  land  might  be  sold 
and  the  proceeds  applied  to  the  benefit  of  the  mortgagee. 

APPEAL  FROM  BATH  CIRCUIT  COURT. 

April  15, 1873. 

Opinion  by  Judge  Pryosl  : 

The  petition  in  this  case  fails  to  disclose  any  cause  of  action  as 
against  either  Scott  or  Jones.  The  substance  of  the  original  peti- 
tion is,  that  Jones  is  in  possession  of  a  tract  of  land  that  Scott  had 
mortgaged  to  Rice  &  Thompson  to  secure  an  indebtedness  to  them, 
they  therefore  asked  that  the  mortgage  be  foreclosed  and  the  land 
sold  to  pay  the  debt.  The  amount  of  the  debt  is  not  set  forth  or  the 
mortgage  filed,  or  a  description  of  the  land  given,  nor  does  the 
amended  petition  cure  this  defect.    It  is  alleged  in  the  amendment 

that  Scott  is  indebted  to  Rice  and  Thompson  in  the  sum  of  $ , 

as  is  evidenced  by  the  proceedings  in  another  suit  made  part  of  the 
amendment.  Scott,  who  owes  this  debt,  is  not  before  the  court,  and 
if  he  had  been  his  failure  to  take  advantage  of  the  defective  plead- 
ings by  demurrer  might  have  been  urged  as  a  waiver  of  the  objec- 
tion. Still  we  are  inclined  to  the  opinion  that  upon  such  a  pleading 
with  the  service  of  a  process  on  Scott  a  judgment  by  default  could 
not  have  been  rendered. 

It  is  not  pretended  that  Jones,  against  whom  the  judgment  was 
rendered  subjecting  the  land  to  the  payment  of  the  debt,  owns 
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any  part  of  it,  and  his  land  cannot  be  sold  upon  an  alleged  indebted- 
ness by  Scott  to  Rice  and  Thompson,  when  Scott,  who  is  the  real 
debtor,  is  not  in  court  by  service  of  process  or  otherwise. 

Jones  denies  by  his  answer  any  indebtedness  on  the  part  of  Scott 
and  insists  that  the  mortgage  has  been  satisfied.  This  pleading,  if 
Jones  was  substituted  as  the  debtor,  would  make  the  petition  good, 
but  as  the  case  now  stands  we  cannot  well  see  how  the  rights  of  these 
parties  are  to  be  determined  and  Scott  declared  by  the  judgment  to 
owe  this  large  sum  of  money  when  he  is  not  before  the  court. 

Scott  must  be  heard  and  his  liability  ascertained  and  then  Jones' 
land,  if  this  debt  of  Scott  is  a  lien  upon  it,  may  be  sold.  It  is  true 
that  Scott,  by  a  judgment  rendered  in  a  different  suit,  has  been 
adjudged  to  pay  the  appellee  a  certain  sum  of  money,  but  this  judg- 
ment may  have  been  satisfied.  It  is  obvious,  however,  that  Jones' 
land  cannot  be  sold  to  pay  Scott's  debt  unless  the  latter  is  before  the 
court. 

As  this  case  must  go  back  for  trial  it  may  be  proper  to  add  that 
the  amount  of  the  judgment  in  the  suit  of  Rice  and  Thompson  v, 
Scott  cannot  be  questioned  by  Jones,  as  the  parties  were  all  before 
the  court  in  that  case  and  cannot  now  relitigate  the  matters  of  ac- 
count between  Rice  and  Thompson  on  the  one  side  and  Scott  on  the 
other. 

Scott,  however,  was  a  competent  witness  in  this  case  not  to  prove 
that  the  judgment  against  him  was  erroneous  in  the  suit  of  Thomp- 
son ^.  Rice,  but  to  show  that  these  mortgagees  had  consented  that 
the  land  should  be  sold  by  him  to  Jones,  and  to  show  that  the  pro- 
ceeds of  the  Jones  notes  for  the  land  had  been  applied  to  the  benefit 
of  the  mortgagees. 

On  page  390  of  the  record  is  an  answer  of  Jones,  in  which  the 
above  facts  are  alleged,  and  there  is  no  reason  why,  when  Scott's 
deposition  was  given,  his  statements  with  reference  to  these  mat- 
ters should  have  been  excluded. 

Either  party  should  be  allowed  to  amend  their  pleadings. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  with  this  opinion. 

Judge  Peters  not  sitting. 


Simpson,  Reid  &  Stone,  for  appellants. 
Nesbitt  &  Gudgell,  Young,  for  appellees. 
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Thomas  Dwyer,  etc.,  v.  A.  J.  Bass. 

Limitation  of  Actions — Prescriptive  Right  to  Passway. 

The  evidence  was  held  to  show  a  prescrlptiye  right  to  a  passway 
over  lands  to  a  public  highway,  by  the  use  of  the  passway  for  more 
than  30  years  by  persons  on  the  adjoining  farms. 

APPEAL  FROM  BOONE  CIRCUIT  OOURT. 

April  18,  1878. 

Opinion  by  Judge  Peters  : 

In  a  petition  filed  by  appellee  against  Wm.  Levy  &  Thos.  Dwyer 
on  the  16th  of  September,  1871,  he  alleges  that  he  is  the  owner  of  a 
tract  of  land  in  Boone  county,  adjoining  the  lands  of  the  defendants, 
on  which  he  resides,  and  that  there  has  been  a  passway  from  time 
immemorial  leading  from  said  farm  through  the  farms  of  the  de- 
fendants to  the  county  road,  known,  as  the  Walnut  Lick  road,  which 
passway  he  describes  thus :  Starting  at  a  point  in  a  branch,  a  comer 
of  said  plaintiff  and  defendants,  thence  down  the  branch  in  a  north- 
west direction  about  100  yards  through  the  land  6f  said  Levy,  thence 
in  the  same  direction,  but  leaving  the  branch  on  the  left  alongside 
of  a  hill  about  25  yards  from  the  branch,  through  the  land  of  said 
Levy  about  100  yards,  thence  in  the  same  direction  and  about  the 
same  distance  from  the  branch  through  the  land  of  deft  Dwyer 
about  200  yards  to  Little  South  Fork  creek;  thence  down  the  same 
and  on  the  northern  bank  thereof  to  Walnut  Lick  road.  That  plain- 
tiff is  the  owner  of  a  small  tract  of  land  "adjacent"  to  the  farm  on 
which  he  resides,  and  that  it  is  separated  from  the  same  only  by  a 
narrow  strip  of  the  lands  of  defendants,  through  which  the  passway 
above  described  passes;  that  at  the  time  he  purchased  said  small 
tract  of  land  there  was  no  way  to  it  except  by  the  passway  herein 
described — ^the  use  of  which  the  owners  of  the  land  over  which  it  is 
located,  yielded  to  plaintiff,  and  his  grantors  without  dispute,  from 
time  beyond  the  memory  of  man,  and  relying  on  the  right  of  way 
he  was  induced  to  purchase  said  small  tract. 

He  alleges  that  his  right  to  the  use  of  said  passway  was  uninter- 
rupted until  1859,  when  J.  A.  C.  Adams^  who  then  owned  the  land, 
now  owned  by  defendant  Long,  erected  a  fence  across  said  passway, 
but  by  a  slight  change  over  to  the  land  of  deft  Dwyer  he  continued 

42 
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to  have  access  to  his  land  until  1870,  when  deft  Dwy^r  built  a  fence 
across  the  pathway  where  it  had  beten  changed;  that  Long 
refues  to  remove  the  fence  erected  by  Adams,  and  has  ob- 
structed said  passway  in  other  places,  and  that  Long  and  I>wyer  both 
refuse  to  remove  said  obstructions,  by  reason  of  which  the  value  to 
him  of  his  smaller  tract  of  land  is  greatly  reduced,  that  the  distance 
to  it  from  his  home  tract  over  this  passway  is  about  600  yards,  while 
if  he  is  compelled  to  take  a  different  route,  the  nearest  one  he  can 
use,  will  force  him  to  travel  two  and  one-half  miles  to  get  from  one 
place  to  the  other ;  that  said  passway  had  been  opened,  and  kept  free 
from  obstruction  for  the  use  of  plaintiff  and  his  grantors  for  60 
years,  and  that  they  and  he  used  it  free  of  hindrance,  or  the  control 
of  others  until  the  same  was  obstructed  by  the  defendants  at  the 
periods  as  herein  stated.  He  prays  for  the  removal  of  said  obstruc- 
tion, and  that  his  right  to  the  passway  be  quieted. 

Appellants  Dwyer  and  Long  in  their  answers  denied  that  there 
had  ever  been  any  dedication  of  the  land  for  the  purpose  of  a  pass- 
way,  asserted  that  the  passway  claimed  had  been  used  as  such  by  the 
permission  of  the  owners  of  the  lands,  who  had  the  right  at  any 
time  to  close  it,  and  that  one  or  more  of  them  had  exercised  that 
right  by  fencing  across  it  and  stopping  it  up  in  several  places. 

By  an  amended  petition  appellee  claims  the  right  to  have  the  pass- 
way  extended  from  a  certain  designated  point  opposite,  and  about 
twenty  feet  from  a  comer  common  to  himself  and  Thomas  Dwyer 
through  the  land  of  Lawrence  Dwyer  in  an  eastern  direction  to  a 
county  road. 

Process  was  not  served  on  Lawrence  Dwyer  after  he  was  made  a 
defendant  by  the  amended  petition,  but  the  record  shows  it  was  filed 
by  consent,  and  the  allegations  thereof  were  traversed  on  the  record, 
and  by  another  consent  order  as  the  record  shows  the  evidence  then 
in  the  cause  was  to  be  read  as  to  L.  Dwyer  subject  to  legal  excep- 
tions. 

Some  question  is  made  by  L.  Dwyer's  counsel  as  to  the  propriety 
of  these  orders  purporting  to  have  been  made  by  consent,  which 
may  hereafter  demand  further  notice. 

On  final  hearing  the  court  below  adjudged  that  appellee  had  es- 
tablished his  right  to  a  passway  as  claimed  in  his  original  and 
amended  petitions,  that  all  obstructions  should  be  removed  there- 
from, that  his  right  to  the  enjoyment  thereof  should  be  quieted,  and 
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that  he  recover  his  costs.  And  appellants  seek  a  reversal  of  that 
judgment. 

Black  proves  that  he  purchased  the  land  over  which  a  portion  of 
the  passway  was  located  in  1828  or  1829,  a  part  of  the  same  land 
that  Thos.  Dwyer  now  owns,  that  when  he  owned  the  land  the  pass- 
way  was  in  existence,  that  he  used  it  as  a  wagon  road,  and  for  gen- 
eral purposes,  that  it  was  used  by  himself,  by  McPherson,  and  the 
owner  of  the  land  now  owned  by  appellee.  That  a  man  by  the  name 
of  Harbeson  owned  then  the  land  now  owned  by  appellant  Long, 
that  the  way  was  opened  in  part  on  his  land,  that  he  lived  on  it,  and 
made  no  objection  to  the  use  of  the  passway,  although  it  was  but 
little  if  any  benefit  to  him.  And  the  witness  says  in  response  to 
a  question  directly  to  that  point  that  the  land  was  given  up  for  the 
benefit  of  McPherson,  himself,  and  the  occupant  of  the  land  now 
owned  by  appellee. 

Arnold  proves  that  he  purchased  the  land  on  which  appellee  now 
lives  from  Grave  in  1832  or  1833  and  occupied  it  until  between  1840 
and  1850 ;  that  the  passway  was  open  and  in  use  when  he  purchased, 
and  remained  so  as  long  as  he  owned  the  land,  and  it  was  used  free 
from  the  control  of  the  owners  of  the  land  over  which  it  was  located. 

Tyler  Whitson  proves  he  has  known  the  land  over  which  the  pass- 
way  goes  since  1836;  that  he  lived  with  his  father  on  the  Dwyer 
tract,  including  a  part  of  the  land  on  which  appellee  lives ;  that  the 
passway  he  thinks  was  opened  for  the  benefit  of  himself  and  father, 
and  was  located  and  occupied  the  general  route  as  contended  for, 
but  "was  sometimes  varied  to  avoid  mud  holes,  fallen  trees,"  etc. 

And  A.  D.  Whitson  states  that  he  had  lived  in  the  neighborhood 
of  the  land  for  thirty-odd  years;  that  he  owned  a  portion  of  the 
land  owned  by  Dwy^r,  and  his  brother  owned  a  portion  of  it.  He 
did  not  know  who  cut  out  the  passway,  nor  did  he  know  that  it  had 
ever  been  established  by  contract  or  by  an  order  of  court ;  but  he 
supposed  by  permission  of  the  owners  of  the  land.  There  has  been 
no  question  made  about  it. 

Northcutt  proves  that  he  bought  the  land  now  owned  by  appellant 
Long  and  moved  on  it  in  1849,  owned  it  until  1859;  that  the  passway 
was  open  when  he  bought  the  land  and  remained  open  as  long  as  he 
owned  the  land ;  that  the  passway  cut  off  a  corner  of  the  Long  farm 
and  then  ran  on  to  Wm.  Whitson,  now  the  farm  owned  by  Dwyer ; 
that  it  was  used  by  every  one  who  wished  to  use  it,  and  he  never 
heard  any  one  object  to  it. 
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And  S.  R.  McPherson  proves  that,  some  44  years  before  he  gave 
his  deposition,  he  assited  Black,  when  he  lived  on  the  fann  now 
owned  by  L.  Dwyer,  to  cut  out  a  bridle  way  on  the  route  described, 
and  it  is  proved  by  Black  and  others  that  they  worked  it. 

No  express  declaraticms  of  a  dedication  of  the  land  over  which  the 
passway  was  located  are  proved  to  have  been  made  by  the  owners 
thereof;  but  there  are  acts  on  the  part  of  the  owners  of  the  land 
which  can  not  be  regarded  in  any  other  light  than  a  dedication. 

Black,  when  he  owned  the  land,  opened  the  passway  for  the  espe- 
cial benefit  of  himself,  McPherson  and  the  owner  of  appellee's  land, 
but  it  was  open  for  all  who  chose  to  travel  over  it,  and  it  was  used 
continuously  from  1828  or  1829  without  interruption,  and  indeed 
without  the  right  being  questioned,  from  a  point  near  the  comer  at 
"A"  on  the  plat,  westwardly,  until  1859  when  it  was  turned  or  closed 
up  by  Adams  so  far  as  it  ran  over  his  lands,  now  owned  by  appel- 
lant Long.  The  use  of  the  passway  on  the  land  described  was  en- 
joyed for  thirty  years  or  more  before  this  change,  nor  does  it  appear 
that  those  who  used  and  enjoyed  it  depended  therefor  on  the  per- 
mission of  the  owners  of  the  land. 

The  whole  of  the  evidence  conduces  strongly  to  the  conclusion 
that  the  site  of  the  passway  was  devoted  to  the  use  of  the  persons  oc- 
cupying the  adjoining  farms  by  the  owners  of  the  lands,  and  neither 
they  nor  their  vendees  could  reclaim  it  without  the  discontinuance 
of  the  use  of  it  by  the  beneficiaries.    Beall  v.  Clore,  6  Bush  676. 

The  facts  in  this  case  are  very  different  from  those  in  Bownum  v, 
Wtckliffe,  15  B.  Mon.  84.  In  that  case  no  acts  were  proved  on  the 
part  of  the  owners  of  the  land  dedicating  it  to  the  use  of  the  bene- 
ficiaries as  in  this  case.  This  view  of  the  case  applies  to  that  part  of 
the  passway  located  on  the  lands  of  appellants  Thomas  Dwyer  and 
Wm.  Long,  starting  from  a  point  or  the  comer  designated  on  the 
plat  at  "A."  But  it  is  far  from  being  clearly  established  by  the  evi- 
dence that  the  passway  as  originally  located  passed  over  the  land  of 
Lawrence  Dwyer ;  on  the  contrary,  it  was  located  on  the  land  of  Mc- 
Pherson, and  he  had  closed  it  more  than  twenty  years  before  this 
suit  was  brought,  and  so  far  as  the  judgment  establishes  the  pass- 
way  over  the  land  of  L.  Dwyer  it  is  erroneous  and  prejudicial  to 
him. 
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The  judgment  will  therefore  be  affirmed  as  to  appellants  Wm. 
Long  and  Thomas  Dwyer,  but  is  reversed  as  to  Lawrence  Dwyer, 
with  directions  to  dismiss  the  petition  as  to  him. 

Pfyor,  for  appellants. 

J,  B.  Finnell,  for  appellee. 


JOSIAH  S.  JOPLIN,  ETC.,  V.  C.  E.  RaDDIN,  ETC. 

Appeal-— Jurisdiction — ^Amount  of  Controversy. 

The  Court  of  Appeals  has  Jurisdiction  on  appeal  of  a  Judgment  for 
942.21  against  an  assignor  of  a  lease  for  repairs  of  the  leased  prem- 
ises made  by  the  lessee. 

Landlord  and  Tenant — Repairs. 

On  the  assignment  of  a  lease,  and  in  the  absence  of  an  express 
covenant  on  the  part  ol  the  assignee  to  make  repairs  on  the  leased 
premises*  the  law  will  not  imply  such  a  promise. 

APPEAL  FROiBC  JBFFEIRSON  CIRCUIT  COURT* 

April  19,  1873. 

Opinion  by  Judge  Peters  : 

On  the  1st  of  December,  1869,  Cochran,  as  executor  of  T.  E. 
Wilson,  deceased,  leased  to  Reynolds  &  Joplin  a  certain  six-story 
brick  warehouse  in  the  city  of  Louisville  for  the  term  of  three  years 
at  an  annual  rent  of  $5,500,  payable  monthly,  and  the  lessees  cove- 
nanted that  they  would  at  the  end  of  the  term,  or  if  the  lease  should 
be  forfeited,  return  the  premises  in  as  good  order  as  when  received, 
ordinary  wear  and  loss  by  fire  without  the  tenant's  fault,  and  de- 
struction or  injury  by  the  act  of  God  excepted. 

The  lessees  assigned  the  lease  to  Raddin  &  Co.  on  the  13th  of 
June,  1871,  with  the  assent  of  the  lessor.  The  assignees  entered  into 
possession  of  the  leased  premises  prior  to  September,  1871,  and 
finding  the  house  needing  repairs,  had  some  glazing  and  other  work 
done  to  the  amount  of  $42.21,  and  then  warranted  their  assignors 
for  the  same. 

The  justice  who  tried  the  warrant  dismissed  it ;  they  then  appealed 
to  the  Jefferson  County  Court,  and  theo  euccteded  in  recovering 
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judgment  for  the  amount  claimed,  and  frcnn  that  judgment  Joplin 
&  Co.  have  appealed  to  this  court 

As  to  the  question  of  the  jurisdiction  of  this  court,  raised  by  the 
attorney  for  appellees,  we  must  regard  that  as  not  now  an  open  ques- 
tion; the  jurisdiction  of  the  court  in  like  cases  was  sustained  in 
Commercial  Bank  v.  Benedict,  etc.,  18  B.  M.  307,  and  in  subsequent 
cases. 

When  appellees  took  the  assignment  of  the  lease  and  entered  on 
the  leased  premises  the  repairs  were  needed  which  they  subsequently 
had  made,  and  still  they  neither  took  the  written  obligation  nor  parol 
promise  of  appellant  to  have  them  made ;  but  in  the  assignment  ap- 
pellees expressly  assumed  to  pterform  all  the  covenants  that  their  as- 
signors were  bound  to  perform,  one  of  which  was  to  return  the 
premises  in  as  good  repair  as  when  received;  and  in  order  to  dis- 
charge that  undertaking  it  may  have  been  necessary  for  them  to 
have  the  repairs  made.  But  in  the  absence  of  an  express  covenant 
on  the  part  of  appellants  to  make  the  repairs,  the  law  will  not  imply 
a  promise  to  make  them. 

The  judgment  must  therefore  be  reversed  and  the  cause  remanded 
with  directions  to  afiirm  the  judgment  of  the  justice  dismissing  the 
warrant. 

Badjer  &  McGuire,  for  appellants, 

Mundy,  for  appellees. 


Lexington  &  Big  Sandy  Railroad  Co.  v.  Edw.  Joepa. 

Matter  and  tervant— Attumptlon  of  rltk — Inttruction. 

An  instruction  on  assumed  risk  by  a  servant,  that  ordinary  risks 
of  service  means  euch  risks  as  were  known  to  the  servant  at  the 
time  he  entered  upon  the  service,  although  erroneous,  was  held  not 
to  mislead  the  Jury,  in  view  of  other  instructions  given. 

Master  and  servant — Safety  of  place  and  Appliances. 

A  servant  has  the  right  to  expect  that  the  master  will  exercise  all 
prudent  means  to  avoid  danger  to  him  in  the  course  of  his  employ- 
ment. 

Master  and  servant — Care  of  master — Question  for  Jury. 

Whether  an  employer  exercised  reasonable  care  to  avoid  injury 
to  his  servant,  is  a  question  for  the  jury. 
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APPEAL  FROM  BOYD  CIRCUIT  COURT. 

May  21,  1873. 

Opinion  by  Judge  Pryor: 

The  ground  of  recovery  in  this  case  is  that  for  the  want  of  suffi- 
cient ventilation  of  the  mines  of  the  appellant  the  appellee  was  dan- 
gerously or  seriously  injured.  That  by  the  use  of  ordinary  care 
and  skill  on  the  part  of  appellant  in  providing  means  for  the  noxious 
air  to  escape  such  injury  would  not  have  occurred,  etc. 

The  defense  is  that  the  appellee's  own  negligence  caused  the  in- 
jury. The  evidence  authorized  the  verdict  if  the  law  of  the  case  was 
properly  given  the  jury.  The  substance  of  Instruction  No.  4,  given 
at  plaintiff's  instance,  is  that  if  it  was  defendant's  duty  to  keep  the 
mines  ventilated  and  it  failed  to  do  so,  and  on  account  of  which  the 
injury  resulted  without  the  fault  of  plaintiff,  they  must  find  for  the 
plaintiff.  This  instruction  required  the  jury  before  they  could  ren- 
der a  verdict  for  the  plaintiff  to  find:  1st,  that  it  was  the  duty  of 
the  company  to  have  its  mines  ventilated ;  2d,  that  it  failed  to  do  so ; 
3d,  that  the  injury  resulted  from  this  want  of  care  and  skill,  and 
lastly,  that  the  injury  was  not  the  result  of  plaintiff's  negligence. 
It  was  the  duty  of  the  company  to  use  ordinary  care  and  skill  in 
preventing  these  accidents  in  its  mines  from  the  creation  of  noxious 
gas,  and  it  is  certainly  liable  for  injuries  arising  from  this  neglect  of 
duty  unless  the  appellee  knew  of  the  danger  and  voluntarily  assumed 
the  risk,  and  it  may  be  proper  to  add  that  after  the  accident  that 
had  previously  happened  in  this  same  mine  from  the  identical  causes 
to  which  the  injury  to  the  plaintiff  was  attributed,  "it  was  the 
duty  of  the  appellant  at  the  time  it  employed  the  plaintiff  to  inform 
him  of  the  injuries  resulting  to  others  in  attempting  to  exercise  the 
same  employment  he  was  then  about  to  undertake."  That  working 
in  such  mines  is  more  or  less  dangerous  to  those  employed  does 
not  admit  of  doubt,  and  such  dangers  the  laborer  agrees  to  risk  when 
he  enters  into  such  service,  but  where  the  danger  is  such  as  appears 
from  the  proof  in  this  case,  the  company  should  have  made  it  known 
to  the  appellee.  Those  in  the  company's  employ  a  short  time  prior 
to  plaintiff's  employment  came  near  losing  their  lives  from  the  same 
cause  and  it  is  hardly  to  be  presumed  that  such  noxious  gas  is  usu- 
ally to  be  found  in  the  development  of  such  mines;  or,  if  so,  that 
those  employed  in  such  an  undertaking  should  be  required  to  ascer- 
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tain  its  existence  by  actual  experiment,  and  agree  to  run  all  such 
risks,  when  those  employing  them  not  only  have  the  means  of  know- 
ing but  do  in  fact  know  of  the  imminent  danger  of  the  service  by 
reason  of  the  injurious  effect  of  this  gas  upon  those  who  had  been 
previously  in  their  employ.  It  is  said,  however,  that  the  appellee 
knew  all  about  this  danger,  and  if  ignorant  of  it  when  he  entered 
appellee's  service,  was  made  aware  of  the  risks  he  was  assuming  di- 
rectly after,  and  voluntarily  continued  in  the  service.  The  court 
below,  at  the  instance  of  the  defendant,  told  the  jury,  1st,  that  if 
appellee  engaged  as  engineer  knowing  the  danger  in  operating  the 
mines  from  that  noxious  gas,  that  he  then  took  the  risk  and  there- 
fore must  find  for  the  defendant.  Under  this  instruction  it  was 
immaterial  how  negligent  the  defendant  might  have  been  in  not  pro- 
viding proper  ventilation  for  the  escape  of  this  noxious  gas ;  if  the 
plaintiff  knew  of  the  danger  he  was  not  entitled  to  recover.  In  the 
second  instruction  the  jury  were  told  that  although  the  appellee 
might  have  been  ignorant  of  the  dangers  when  he  entered  appellant's 
service,  but  afterwards  ascertained  the  danger  and  continued  in  the 
service  he  was  not  entitled  to  recover.  They  were  also  told  that  if 
the  accident  happened  from  the  want  of  ordinary  care  and  prudence 
on  the  part  of  the  appellees,  or  by  reason  of  his  own  neglect  in  dis- 
obeying orders  given  him  in  regard  to  raising  steam  in  the  mines 
they  must  find  against  him.  These  instructions  were  all  more  favor- 
able to  the  company  than  the  law  authorized  and  it  has  no  cause 
to  complain.  The  only  objectionable  instruction  is  to  be  found  in 
the  one  modified  at  the  instance  of  the  defendant,  viz..  Instruction 
No.  3.  The  jury  were  told  by  this  instruction  that  the  ordinary  risks 
of  the  service  meant  such  risks  as  were  known  to  the  plaintiff  at 
the  time  and  this  instruction  should  have  been  to  the  effect  that  the 
appellee  at  the  time  he  entered  the  service  assumed  all  such  risks 
as  ordinarily  pertained  to  such  an  undertaking.  This  instruction, 
however,  was  given  at  the  defendant's  instance  and,  even  if  not, 
we  see  nothing  in  it  when  taken  in  connection  with  the  other  in- 
structions calculated  to  mislead  the  jury.  They  certainly  under- 
stood that  if  the  appellee  knew  of  the  danger  and  voluntarily  as- 
sumed it,  that  he  was  not  entitled  to  recover.  This  was  really  the 
issue  to  the  trial.  The  evidence  decides  the  fact  that  the  company 
knew  that  others  had  been  seriously  affected  by  this  gas,  and  also 
tends  strongly  to  show  that  it  all  originated  from  the  want  of  proper 
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ventilation.  The  appellee  had  the  right  to  expect  that  all  proper  and 
prudent  means  had  been  used  by  the  company  to  avoid  the  danger 
and  whether  or  not  he  had  been  informed  otherwise,  and  took  the 
risks  with  his  eyes  open,  was  a  question  presented  to  the  jury  by 
the  instructions  in  a  most  favorable  light  for  the  defendant  and 
the  verdict  we  can  not  disturb.    The  judgment  is  therefore  aMrmed. 

Ireland,  Moore,  for  appellant 

Rodman,  for  appellee. 


Bank  of  Kentucky  v.  David  Emmerson,  etc. 

Bnkruptcy — DIteharg*  from  Liability. 

Where  a  creditor  of  an  insolvent  presented  and  proved  his  claim 
In  a  bankruptcy  proceeding,  he  thereby  exonerated  the  debtor  from 
further  liability  therefor,  and  can  not  thereafter  sue  to  subject  prop- 
erty conveyed  by^  the  debtor  and  in  the  hands  of  the  purchaser. 

Assignments  for  Benefit  of  Creditor*— Preference  of  Creditors. 

The  evidence  was  held  not  to  show  that  a  debtor  in  selling  his 
property  for  the  pa3rment  of  his  debts  was  actuated  by  the  intent  of 
giTing  preference  or  advantage  to  some  of  his  creditors  over  others 
in  contemplation  of  insolvency. 

APPEAL.  FROMl  SOOTT  CIRCUIT  COURT. 

April  21,  1873. 

Opinion  by  Judge  Hakdin  : 

In  1867  David  Emmerson,  then  greatly  embarrassed  by  his  indi- 
vidual debts  and  liability  as  surety  for  others,  sold  off  in  different 
parcels  and  at  different  times  his  real  and  personal  estate,  which  ap- 
pears to  have  been  of  considerable  value,  doing  so  openly,  and  with 
the  generally  professed  object  of  making  his  property  pay  all  of 
his  creditors,  to  some  of  whom,  in  almost  every  instance,  it  seems 
the  property  or  its  proceeds  passed  in  payment  of  debts. 

The  object  of  this  suit,  commenced  in  April,  1868,  by  the  Bank 
of  Kentucky  and  Thomas  N.  Lindsey,  the  Farmers  Bank  and  Ste- 
phen Black  afterwards  uniting  as  co-plaintiffs,  was  to  have  the  sales 
or  part  of  them  adjudged,  under  the  act  of  March  10,  1856,  as  made 
in  contemplation  of  insolvency  and  with  the  design  of  preferring 
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one  or  more  of  Emmerson's  creditors  to  the  exclusion  of  others 
and  therefore  operating  as  an  assig^nment  of  all  his  property  and 
effects  for  the  benefit  of  his  creditors. 

The  essential  allegations  of  the  petition  were  controverted  by  Em- 
merson  and  the  purchasers;  and  in  the  progress  of  the  case  the 
debts  of  the  original  plaintiffs  were  satisfied,  and  the  suit  as  to  them 
dismissed;  and  Emmerson,  on  his  own  application,  was  adjudged 
a  bankrupt,  and  as  such  discharged  from  his  liabilities,  under  the 
general  bankrupt  law  of  the  United  States. 

The  claims  of  the  Farmers  Bank,  but  not  those  of  Black,  were 
regularly  proved  against  the  estate  of  Emmerson  and  adjudicated 
in  the  bankrupt  court,  and  this  was  certainly  a  waiver  of  "all  right 
of  action"  against  Emmerson,  and,  as  to  him,  a  bar  to  the  pending 
action  in  the  state  court  under  Sec.  21  of  thte  Bankrupt  Act.  (Brown, 
Assignee,  etc.,  v.  Farmers  Bank,  6  Bush  198). 

We  incline  to  the  conclusion  that  as  at  most  the  sales  could  only 
have  operated  under  the  act  of  1856  as  a  transfer  of  the  property 
for  the  purpose  of  satisfying  debts  against  Emmerson,  the  Fanners 
Bank,  at  least,  having  absolutely  exonerated  Emmerson  himself  by 
proving  its  debt,  could  not  afterwards  prosecute  the  action  even  for 
the  specific  object  of  subjecting  the  property  in  the  hands  of  the  pur- 
chasers. 

Nor  was  it  aided  in  that  object  by  joining  the  assignee  in  bank- 
ruptcy with  it  as  a  co-plaintiff  after  the  final  settlement  and  dis- 
charge of  the  assignee  had  terminated  alike  his  liabilities  and  func- 
tions as  such. 

But  as  it  is  at  least  questionable  whether  Black,  who  did  not  prove 
his  claims  in  the  proceeding  in  bankruptcy,  had  not  the  right,  after 
the  final  discharge  of  Emmerson,  still  to  prosecute  the  suit  for  en- 
forcing any  right  as  against  the  property  which  he  may  have  pre- 
viously acquired  under  the  act  of  1856,  we  have  deemed  it  proper 
to  examine  the  record  carefully,  both  with  regard  to  the  prepara- 
tion of  the  case  as  to  his  claims,  and  the  evidence  concerning  the  pur- 
poses and  objects  of  the  various  sales  and  dispositions  which  Em- 
merson made  of  his  property.  It  is  worthy  of  observation  that  the 
notes  forming  the  foundation  of  Black's  claims,  consisting  of  a  com- 
paratively small  debt  to  himself,  partly  litigated,  and  a  debt  in 
which  Emmerson,  bound  as  the  surety  of  Bell,  held  by  Black,  as  the 
representative  of  John  Macklin,  were  not  even  filed ;  and  on  the  last 
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named  debt  another  suit  was  pending  against  Bell's  estate,  the  re- 
sult of  which  is  not  shown.  But  if  it  be  conceded  that  under  the 
pleadings  Black  would  be  entitled  to  relief,  if  the  evidence  sustains 
the  essential  averments  of  the  petition,  under  the  act  of  1856,  we  arfe 
constrained  to  sustain  the  decision  of  the  lower  court  as  to  Black's 
claims,  as  well  as  the  others,  for  the  reason,  at  least,  that  the  evi- 
dence fails  to  satisfy  us  that  Emmerson,  in  selling  his  property  and 
as  it  appears,  honestly  striving  to  pay  all  his  debts  with  it  or  its 
proceeds,  was  in  fact  actuated  by  any  intention  to  give  preference  or 
advantage  to  part  of  his  creditors  over  the  others  in  contemplation 
of  his  approaching  insolvency. 

Wherefore  the  judgment  is  affirmed, 

Lindsey,  for  appellant 

Craddocfi  &  Trabue,  for  appellees. 


Geo.  M.  Murrell,  Ex^r  of  Dugan,  v.  S.  M.  Wing,  etc. 

Will»— Probate  of  Will-^urltdiction. 

Where  a  testator  at  the  time  of  his  death  resided  In  D.  county, 
the  W.  county  court  had  no  Jurisdiction  to  admit  his  will  to  pro- 
bate, nor  to  Induct  his  executor  into  office. 

Executors  and  Administrators— Power  to  Act. 

An  executor  has  no  power  to  act  until  he  is  qualified  as  such  by 
taking  an  oath  and  giving  bond  in  the  court  in  which  the  will  or  a 
copy  thereof  is  admitted  to  record. 

Will»_Admisslbllity  in  Evidence. 

Section  519  Civ.  Code»  providing  that  "no  will  shall  be  received  in 
evidence  until  it  has  been  allowed  and  admitted  to  record  in  a 
county  court,  and  Its  probate  before  such  court  shall  be  conclusive 
until  the  same  is  superseded,  reversed  or  annulled/'  applies  to  wills 
admitted  to  record  by  a  county  court  within  the  meaning  of  subsec. 
1  of  such  section. 

^ills — ^Admissibility  in  Evidence — Presumption. 

It  was  not  intended  by  8  519,  subsec.  3,  Civ.  Code,  relating  to  re> 
ceivlng  of  wills  Into  evidence,  to  declare  that  the  jurisdiction  of  a 
court  of  limited  powers  should  be  conclusively  presumed  as  against 
persons  not  before  It  at  the  time  It  acted  in  a  matter  by  which  their 
rights  are  sought  to  be  afTected. 
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Executors  and  Administrators— Coilection  of  Debts  Owing  Decedent. 

Debtors  of  a  deceased  haye  the  right  to  demaad  that  the  person 
seeking  to  coerce  payment  of  the  debts  shall  show  that  he  is  legally 
entitled  to  collect  them,  and  he  can  not  be  deprlyed  at  such  right 
by  the  unauthorized  action  of  the  county  court  having  no  ]urisdle- 
tlon  of  the  matter. 

Wilis — ProkMite— Jurisdiction  of  County  Court 

County  courts  have  no  general  Jurisdiction  in  the  probate  of  wills 
and  the  appointment  and  qualification  of  personal  representatlTee^ 
their  power  in  this  regard  being  purely  local. 

APPSAL  FROM  DAVISOS  CmCUIT  CX>URT. 

April  21,  1878. 

Opinion  by  Judge  Lindsay  : 

The  court  is  of  opinion  that  the  demurrer  to  appellee's  answer  was 
properly  overruled. 

Appellant,  by  "standing  by  his  demurrer"  must  be  held  to  have 
admitted  the  truth  of  the  statements  set  out  in  said  answer,  and 
that  admission  authorized  the  circuit  court  to  dismiss  his  petition. 

As  the  testator,  Dugan,  resided  in  Daviess  County  at  the  time 
of  his  death,  the  Warren  County  Court  had  no  jurisdiction  to  admit 
his  will  to  probate  nor  to  induct  his  executor  into  office. 

Sec.  519  of  the  Civil  Code  of  Practice  provides  that  "Wills  shall 
be  proved  before,  and  admitted  to  record  by,  the  county  court  of 
the  county  of  the  testator's  residence,"  if  he  had  a  known  place  of 
residence,  etc. 

The  demurrer  admits  that  the  testator,  Dugan,  had  a  known  place 
of  residence,  which  was  in  Daviess  County,  and  that  the  will  under 
and  by  virtue  of  which  appellant  claims  the  right  to  act  was  admitted 
to  record  by  the  county  court  of  Warren  County.  The  facts  thus 
admitted  show  conclusively  that  the  Warren  County  Court  had  no 
jurisdiction  to  admit  the  will  to  record,  nor  to  qualify  appellant  as 
the  executor  thereof. 

It  is  insisted  that  this  question  can  not  be  raised  collaterally.  Be- 
fore the  adoption  of  the  Revised  Statutes  and  the  Codes  of  Prac- 
tice, parties  defending  actions  instituted  by  persons  claiming  to  act 
as  personal  representatives  were  always  allowed  to  question  the  jur- 
isdiction of  the  county  court,  by  which  they  were  appointed,  and  thus 
to  show  that  these  appointments  were,  as  matter  of  law,  void.  An 
executor  has  no  power  to  act  until  he  qualifies  as  such  by  taking  an 
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oath  and  giving  a  bond,  in  the  court  in  which  the  will  by  which  he 
is  nominated  or  an  authenticated  copy  thereof  is  admitted  to  record. 
Sec.  1,  Article  1,  Chapter  37,  Revised  Statutes. 

To  clothe  the  person  nominated  with  exceptional  power,  he  must 
be  qualified  by  the  court  in  which  the  will  has  been  legally  admitted 
to  record.  The  right  to  inquire  into  the  jurisdiction  of  the  county 
court  acting  in  the  matters  of  the  probate  of  the  will,  and  of  the 
qualification  of  the  executor,  in  actions  instituted  by  the  person  claim- 
ing to  be  executor  still  exists,  unless  it  is  inhibited  by  the  third  sub- 
section of  Sec.  519  of  the  Civil  Code,  which  is  in  these  words : 

"No  will  shall  be  received  in  evidence,  until  it  has  been  allowed 
and  admitted  to  record,  in  a  county  court,  and  its  probate  before  such 
court  shall  be  conclusive  until  the  same  is  superseded,  reversed  or 
annulled,"  We  construe  this  provision  to  apply  to  wills  admitted  to 
record  by  "a  county  courf  coming  within  the  provision  of  Subsec- 
tion 1,  of  the  same  section.  Otherwise  it  will  result  that  whilst  in 
one  portion  of  the  section  the  county  courts  having  the  right  to  act 
are  especially  pointed  out,  in  another  and  subsequent  portion,  it  is 
provided  that  these  directions  may  be  utterly  disregarded  and  still 
the  action  of  the  '^county  courf  usurping  jurisdiction  in  a  proceed- 
ing which  may  be,  and  most  frequently  is,  ex  parte  will  be  conclusive 
until  superseded,  reversed  or  annulled  by  an  appeal. 

We  cannot  suppose  that  the  legislature  intended  by  this  subsection 
quoted  to  declare  that  the  jurisdiction  of  a  court  of  limited  powers 
should  be  conclusively  presumed  against  persons  not  before  it  at 
the  time  it  acted  in  a  matter  by  which  their  rights  are  sought  to  be 
affected,  and  yet  this  is  the  position  assumed  by  the  learned  counsel 
representing  the  appellant.  The  case  of  Hughey,  etc.,  v,  SidwelVs 
Heirs,  18  B.  Monroe  259,  does  not  sustain  him.  In  that  case  the  will 
was  admitted  to  probate  by  the  county  court  having  jurisdiction, 
and  hence  the  question  raised  in  this  case  was  not  considered. 

For  the  same  reason  the  case  of  Stevenson  v.  Huddleson,  13  B. 
Monroe  299,  is  not  in  point. 

When  the  motion  was  made  to  revive  this  action  the  appellees  had 
for  the  first  time  an  opportunity  to  question  the  power  of  the  War- 
ren County  Court  to  admit  Dugan's  will  to  probate.  They  had  no 
right  to  go  into  said  court  and  resist  the  probate  nor  to  prosecute 
an  appeal  from  its  judgment,  or  order  of  probate.  They  have  the 
right  now  to  demand  that  the  person  seeking  to  coerce  the  payment 
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of  a  dd>t  from  them  to  the  deceased  shall  show  that  he  is  legally 
entitled  to  collect  it,  and  tiiis  right  can  not  be  taken  from  them  by 
the  unauthorized  action  of  a  county  court  having  no  jurisdiction  to 
act  at  all. 

By  the  statute  the  jurisdiction  of  county  courts  to  probate  wills 
and  qualify  or  appoint  personal  representatives  is  purely  local.  They 
have  no  general  jurisdiction  of  these  subjects.  That  power  to  act 
in  such  cases  is  derived  from  the  statute  and  it  may  be  shown  caH- 
laterally,  that  the  power  to  act  in  a  particular  case  did  not  exists 
because  the  case  was  not  within  the  del^;ation  of  autiiority  to  the 
county  court  that  assumed  to  act 

The  judgment  of  the  circuit  court  is  oKrmed, 

G.  W.  Ray,  for  appellant. 
IV.  T.  Owen,  for  appellee. 


Mary  F.  Buford  v.  James  Gutherie  and  Same  v.  Same. 

Vendor  and  Purchaser — ^Vendor's  Lien — Foreclosure. 

In  the  foreclosure  of  a  vendor's  Hen  securing  two  notes  owned  hy 
the  same  person,  one  of  which  is  not  due,  it  Is  error  to  decree  the 
sale  as  to  one  subject  to  a  lien  of  the  other  note. 

APPEAL  FROM  HENRY  CIRCUIT  COURT. 

April  21,  1873. 

Opinion  by  Judge  Hardin  : 

These  cases,  having  been  heard  together,  will  be  so  decided. 

Waiving  other  objections  taken  in  the  argument  to  both  judg- 
ments, we  deem  it  sufficient  to  say  that  the  first  judgment  of  sale, 
being  directly  in  conflict  with  the  decision  of  this  court  in  the  case 
of  Emison  v.  Risque,  9  Bush  24,  in  that  it  directs  a  sale  of  the  land 
for  one  instalment  of  purchase  money  subject  to  another,  it  must  be 
reversed  for  reasons  indicated  in  the  opinion  of  the  court  in  that 
case,  and  the  error  in  that  judgment  necessarily  invalidates  the 
other. 
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Wherefore  both  judgments  are  reversed  and  the  causes  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 
Judge  Pryor  did  not  sit  in  this  case. 

Rodnum,  Whecet,  for  appellant. 

Thorn  &  Drone,  for  appellee. 


James  A.  Roberts  v.  Melville  Collett. 

Boundaries— Designation  of  Lines — Proof. 

Boundary  lines  of  land  may  be  designated  by  physical  or  natural 
objects  set  up  for  that  purpose,  by  the  owners,  or  fixed  and  estab- 
lished by  the  surveyor  in  the  presence  of  witnesses,  or  both  means, 
and  in  such  cases  the  exact  location  of  a  given  line  must  be  proven 
by  witnesses. 

Boundaries — Locating  Patent — Ambiguity — Queaftion  for  Court. 

The  manner  of  locating  a  patent,  when  there  is  ambiguity  in  the 
calls,  is  a  question  of  law  to  be  determined  by  the  court,  and  can  not 
be  submitted  to  a  jury. 

APPEAL  FROM  WARREN  CIRCUIT  COURT. 

April  22,  1873. 

Opinion  by  Judge  Peters  : 

The  grounds  relied  upon  mainly  for  a  reversal  of  the  judgment 
of  the  court  below  are  two.  The  giving  of  certain  instructions  asked 
for  by  appellee,  to  which  appellant  objected,  and  the  refusal  of  the 
court  to  give  those  numbered  1,  3,  4  and  6  asked  for  by  him. 

The  first  instruction  asked  for  by  appellant  and  which  the  court 
refused  reads  substantially  as  follows:  "Two  patents  having  been 
read  by  defendant  subject  to  all  legal  exceptions,  one  to  Robert  Reese 
for  170  acres,  and  the  other  in  the  name  of  Robt.  Reese,  assignee 
of  Stephen  Thompson,  for  35  acres,  and  each  of  said  patents  calling 
for  a  stake  on  a  line  of  William  Jones'  200-acre  survey,  assignee 
of  Thomas  Hendrick,  and  thence  with  said  line,  and  the  defendant 
having  failed  to  introduce  or  read  any  survey  or  patent  in  the  name 
of  Wm.  Jones,  assignee  of  Thomas  Hendrick,  or  Hendricks,  the 
plaintiff  moved  the  court  to  instruct  the  jury  that  the  calls  in  said 
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patents  calling  for  a  survey  in  the  name  of  Wm.  Jones,  assignee  of 
Thomas  Hendricks,  when  no  such  survey  or  patent  had  been  pro- 
duced, was  no  evidence  of  the  position  of  such  survey  on  the  ground, 
or  that  such  a  survey  existed,  and  should  be  disregarded  as  evi- 
dence in  locating  the  position  of  the  Robert  Reese  patent  for  170 
acres,  or  any  other  patent  read  as  evidence  in  this  action,  which  the 
court  refused." 

The  legal  proposition  presented  by  that  instruction  is  that  unless 
the  defendant  had  produced  and  read  to  the  jury  a  patent  or  a  sur- 
vey in  the  name  of  Wm.  Jones,  assignee  of  Thomas  Hendricks,  he 
could  not  prove  that  said  Jones  as  assignee  as  aforesaid,  had  a  known 
or  reputed  line,  or  had  any  land  in  the  vicinity  which  he  claimed  to 
be  bounded  in  part  by  that  particular  line  unless  paper  evidence  of 
title  to  the  land  in  said  Jones  was  first  produced. 

It  may  be  observed  in  the  first  place  that  while  it  is  stated  that 
the  two  patents  to  Reese  were  read  subject  to  legal  exception,  no 
motion  appears  to  have  been  made  to  exclude  them,  and  no  excep- 
tion was  taken  to  them  as  evidence,  consequently,  as  both  of  said 
patents  call  to  run  with  a  line  of  Wm.  Jones,  assignee  of,  etc.,  it 
would  seem  that  it  would  be  proper  and  competent  to  prove  by  parol 
where  said  Wm,  Jones'  line  was  in  order  to  locate  said  patents.  But, 
waiving  that,  if  a  patent  or  a  survey  be  required  to  be  produced  be- 
fore a  line  of  a  claimant  to  land  could  be  proved  a  possessory  right 
to  land  could  never  be  established ;  the  mere  courses  and  distances, 
and  even  objects  called  for  in  a  patent  do  not  of  themselves  fix 
the  boundary  of  land,  but  the  lines  by  which  diflferent  tracts  of  lands 
are  bounded  and  separated  from  other  tracts  are  facts  cognizable 
by  ph3rsical  or  natural  objects,  set  apart  for  the  purpose,  or  fixed  and 
established  by  a  surveyor  with  his  instruments  in  the  presence  of 
witnesses,  or  by  both  means,  and  whether  it  be  by  the  one  mode  or 
the  other,  the  exact  locality  of  a  given  line  must  be  proved  by  wit- 
nesses. A  person  may  be  in  possession  of  land  to  a  designated  or 
specified  line  or  it  may  be  a  reputed  line  called  for  and  his  boundary 
or  lines  as  well  known,  and  as  easily  proved  as  if  they  were  specified 
in  a  patent  The  instruction  as  asked  was  therefore  properly  re- 
fused. 

In  Handlers  Heirs  v.  Young,  4  Bibb.  376,  this  court  held  that 
pursuing  from  a  particular  point— course  called  for,  a  line  would  be 
found,  which  was  known  in  the  neighborhood  by  the  name  of  Har- 
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rison's  line;  that  it  is  not  proved  in  fact  to  be  Harrison's  line,  we 
do  not  deem  material ;  for  a  call  for  an  object,  by  its  reputed  name 
is  sufficient,  as  is  clearly  established  by  the  repeated  decisions  of 
this  court. 

For  the  reasons  that  Instruction  No.  1  was  refused  the  court  prop- 
erly rejected  Instructions  Nos.  3  and  4. 

Instruction  No.  6,  which  was  refused,  reads  as  follows:  "The 
court  instructs  the  jury  that  where  there  are  doubts  as  to  the  true 
mode  or  plan  of  locating  a  survey,  or  patent,  and  the  testimony 
would  allow  its  location  in  more  than  one  manner,  and  any  mode 
of  location  would  allow  the  claimant  under  the  patent  the  full  acres 
called  for,  that  mode  of  locating  it  most  favorable  to  the  claimant 
should  be  selected." 

How  a  patent  shall  be  located  when  there  is  an  ambiguity  in  the 
calls,  is  a  question  of  law  to  be  determined  by  the  court,  and  can 
not  be  a  question  of  fact  to  be  submitted  to  a  jury. 

In  the  earlier  reports  numerous  cases  are  to  be  found  where  the 
chancellor  has  been  appealed  to,  to  fix  the  form  of  entries  and  sur- 
veys where  there  were  ambiguities,  repugnancy  or  mistake  in  their 
calls,  but  the  court  is  aware  of  no  case  in  which  such  a  question  was 
submitted  to  a  jury. 

No  exceptions  were  taken  to  the  ruling  of  the  court  below  in  giv- 
ing Instructions  Nos.  11  and  12,  and  no  available  error  is  perceived 
in  giving  the  others  which  were  asked  for  by  appellee.  And  there 
certainly  is  not  such  a  preponderance  of  evidence  against  the  verdict 
as  would  authorize  this  court  to  interpose  and  grant  a  new  trial  con- 
trary to  the  opinion  of  the  circuit  judge. 

Let  the  judgment  be  affirmed. 

Underwood,  for  appellant. 
Rodman,  for  appellee. 


David  Todd,  etc.,  v,  H.  Rodman,  Adm^r,  etc. 

Trusts — Death  or  Resignation  of  Trustee. 

If  a  trustee  resigns  or  di«3p  a  court  of  equity  has  the  power  to 
appoint  another  as  trustee  In  his  place,  since  the  trust  will  not  be 
allowed  to  lapse  for  want  of  a  trustee. 

43 
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Trusts — Authority  of  Trustee. 

A  trustee  appointed  by  a  will  can  only  do  what  the  will  author- 
izes him  to  do,  but  a  tnustee  appolnited  by  the  court  derives  his 
power  from  the  court  and  must  execute  the  trust  only  as  authorized 
by  the  court. 

Trusts — Uiilawful  sale  by  Trustee. 

Wlrere  a  trustee  unlawfully  sells  a  note  belonging  to  the  trust 
fund,  and  the  contract  can  be  rescinded  without  loss,  the  sale  will 
be  set  aside. 

APPEAL  FRO(M  FRANKLIN  CIRCUIT  COURT. 

April  22,  1873. 

Opinion  by  Judge  Peters  : 

The  late  Samuel  Todd  devised  to  his  friend,  John  T.  Stoffer,  the 
whole  of  his  estate,  real,  personal  and  mixed,  to  be  held  in  trust  for 
certain  purposes  therein  named.  He  also  nominated  said  Stoffer  as 
his  executor.  At  the  March  term,  1859,  of  the  Franklin  County 
Court  the  will  was  properly  probated,  and  it  appears  that  Stoffer 
some  time  after  that  qualified  as  executor  thereof  and  undertook 
to  execute  the  trusts  confided  to  him.  It  further  appears  from  a 
copy  of  a  judgment  filed  in  the  record  rendered  at  the  March  term, 
1869,  of  the  Franklin  Circuit  Court,  in  the  suit  of  Mary  S.  Todd  and 
others  against  said  Stoffer,  that  he  tendered  to  that  court  his  resigna- 
tion as  trustee,  which  the  court  accepted,  and  then  the  court  pro- 
ceeds to  adjudge  that  "Dabney  Todd  is  appointed  their  trustee,  and 
the  said  Stoffer  is  directed  to  deliver  to  the  said  trustee  the  two 
bonds  on  the  Louisville  and  Frankfort  Railroad,  mentioned  in  the 
petition." 

By  his  will  said  testator  conferred  the  power  on  his  said  executor 
after  the  death  of  his  wife,  for  whose  comfortable  support  he  made 
provision,  to  sell  and  convey  any  of  his  real  estate  with  the  consent 
of  his  daughter-in-law,  Mary  S.  Todd,  and  if  his  wife  should  consent 
thereto  he  was  authorized  to  sell  during  her  life. 

After  the  appointment  of  Dabney  Todd  trustee  for  Mary  S.  Todd 
and  her  children  by  the  Franklin  Circuit  Court,  he  as  trustee  sold 
a  valuable  house  and  lot  in  the  city  of  Louisville,  a  part  of  the  trust 
property,  to  the  Central  Savings  Bank  of  said  city  in  consideration  of 
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$15,000,  for  which  said  bank  executed  its  note  payable  ten  years 
after  date,  bearing  interest  at  the  rate  of  six  per  centum  per  annum 
from  date,  payable  quarterly,  and  reserving  a  lien  on  the  estate  sold 
to  secure  the  price,  and  the  said  Dabney  Todd,  as  trustee,  conveyed 
the  estate  to  the  purchaser,  his  wife,  the  said  Mary  S.  Todd,  the 
principal  beneficiary  in  the  will,  joining  him  in  the  conveyance,  in 
which  it  is  recited  that  he,  the  said  Dabney  Todd,  has  the  power  to 
sell  and  to  convev  said  real  estate  under  the  will  of  said  testator. 

On  the  9th  of  October,  1871,  Dabney  undertook  as  trustee  of 
Mary  Todd  and  her  children  to  assign  the  note  for  the  Louisville 
property  by  a  formal  writing  in  which  his  wife,  the  said  Mary  S. 
Todd,  joined  him,  to  Dr.  Hugh  Rodman  for  a  valuable  considera- 
tion, covenanting  in  the  assignment  that  he  has  title  to  the  note,  the 
right  to  sell  and  transfer  it,  and  binding  himself  personally  and  in 
his  character  of  trustee  for  the  validity  of  said  assignment. 

Dpctor  Rodman  having  died  not  a  great  while  after  he  took  the 
assignment  of  the  note,  his  administrator  filed  a  petition  in  equity 
in  the  Franklin  Circuit  Court  against  Dabney  Todd,  his  wife,  Mary 
S.  Todd,  and  her  children,  all  of  whom  are  infants,  and  who  are 
beneficiaries  under  the  will  of  said  testator,  alleging  the  foregoing 
facts,  setting  forth  that  decedent  purchased  said  note  for  the  con- 
sideration of  nine  thousand  dollars,  three  thousand  dollars  in  money 
paid  down  at  the  time  of  the  purchase,  a  house  and  lot  in  Frankfort 
worth  one  thousand  dollars  and  which  the  trustee  had  rented  at  an 
annual  rent  of  $144  per  annum,  a  note  on  A.  Brawner  secured  by  a 
lien  on  real  estate  in  Frankfort  and  which  was  bearing  ten  per  cent, 
interest  per  annum  for  two  thousand  dollars,  and  that  the  interest 
was  promptly  paid,  and  that  he  had  executed  his  own  note  for  three 
thousand  dollars  with  interest  at  the  rate  of  ten  per  cent,  per  annum 
from  date,  which  was  also  promptly  paid ;  that  the  amount  paid  and 
promised  to  be  paid  was  at  the  time  a  fair  and  full  price  for  said 
note  and  more  than  any  one  else  would  have  given  for  it.  He  alleges 
that  said  Dabney  Todd  had  the  same  power  under  the  will  that  the 
executor  had,  and  that  in  pursuance  of  said  power  said  sales  were 
made  with  the  consent  of  his  wife  and  Mary  S.  Todd,  and  were 
beneficial  to  all  the  cestuis  que  trustent;  and  asks  thfe  court  to  ap- 
prove and  ratify  the  sale  and  transfer  of  said  note,  and  that  he  may 
be  adjudged  to  pay  to  Todd,  thfe  trustee,  the  amount  tmpaid,  and 
which  he  as  administrator  of  Dr.  Rodman  owes  for  the  same. 
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On  the  petition  of  the  Central  Savings  Bank  it  was  made  a  de- 
fendant to  the  suit  and  admits  the  sale  of  the  house  and  lot  in  Louis- 
ville to  it  by  Todd  as  trustee,  and  prays  that  its  rights  and  interests 
may  be  protected. 

Todd  and  wife  both  answered  and  alleged  that  the  sale  of  the 
house  and  lot  and  the  note  were  not  only  advantageous  to  the  cestuis 
que  trustent,  but  state  that  it  was  a  necessity  in  order  to  put  the  resi- 
dence of  the  family  in  a  state  of  comfortable  repair,  and  for  family 
considerations. 

The  guardian  cut  litem  who  answered  for  a  part  of  the  infants 
in  a  formal  way,  merely  denied  what  was  stated  in  the  petition  to 
their  prejudice. 

On  final  hearing  the  court  below  adjudged  that  the  sale  of  the 
house  and  lot  in  Louisville  was  absolutely  necessary  for  the  repair 
of  the  mansion  house,  and  for  the  support  of  the  cestuis  que  trustent, 
that  the  trustcte  was  authorized  to  make  the  sale  and  he  approved  it ; 
that  by  the  appointment  of  him  as  trustee  by  the  court  he  succeeded 
to  all  the  powers  and  rights  of  StolFer,  and  that  the  sale  and  assign- 
ment of  the  note  of  the  Central  Savings  Bank  to  Dr.  Rodman  was 
proper,  and  was  ratified  by  the  court,  and  from  that  judgment  the 
infant  defendants  prosecuted  this  appeal  and  Todd  and  wife  a  cross- 
appeal. 

After  StolFer  resigned  the  trust  a  court  of  equity  had  the  power 
to  supply  his  place  by  the  appointment  of  a  trustee,  as  it  is  a  well- 
settled  principle  of  equity  that  a  trust  shall  not  fail  for  the  want  of 
a  trustee ;  but  in  such  cases  the  court  making  the  appointment  takes 
upon  itself  the  due  execution  of  the  trust. 

StolFer,  who  was  appointed  trustee  by  the  testator,  derived  his 
power  from  the  will,  and  could  lawfully  do  whatever  the  will  au- 
thorized him  to  do.  But  Todd,  who  was  appointed  to  the  trust  by 
the  court,  derives  his  power  from  the  court,  and  can  execute  the 
trust  so  far  as  he  is  authorized  and  empowered  by  the  court  to  do  it. 

Todd  was  not  authorized  by  the  order  appointing  him  trustee  for 
his  wife  and  children,  nor  directed  to  sell  the  house  and  lot  in  Louis- 
ville, nor  any  other  of  the  trust  property. 

Nor  did  the  order  of  appointment  invest  him  with  the  same  pow- 
ers that  the  will  conferred  on  StolFer. 

Having  derived  his  authority  from  the  court,  he  could  not  sell 
the  property  unless  he  was  expressly  authorized  to  make  the  sale 
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by  an  order  of  court,  and  then  if  a  sale  had  been  made  it  would 
have  been  the  act  of  the  court  through  him  as  its  agent,  and  if  the 
court  had  authorized  him!  to  make  the  sale  of  the  property  it  would 
have  required  him  to  make  it  subject  to  its  confirmation,  so  that 
it  would  have  retained  full  power  over  the  subject,  and  to  control 
the  purchase  money  and  have  it  appropriated  according  to  the  in- 
tention and  directions  of  the  testator.  Harris,  etc.,  v,  Rucker,  13  B. 
Mon.  564. 

It  is  clear,  therefore,  that  Todd  had  no  power  to  make  sale  of  the 
house  and  lot  nor  of  the  note  executed  for  the  price,  but  as  it  may 
not  have  been  to  the  prejudice  of  the  beneficiaries  under  the  will  to 
have  sold  the  house  and  lot,  and  as  the  parties  by  a  rescission  might 
not  be  placed  in  statu  quo  the  court  will  not  now  conclude  that  ques- 
tion, but  will  remand  the  cause  on  that  branch  with  directions  for 
amended  pleadings  and  further  proceedings,  and  for  a  confirmation 
of  the  sale,  if  it  can  be  done  without  prejudice  to  the  rights  of  the 
infants.  As  to  the  sale  of  the  note  to  Dr.  Rodman,  the  condition  of 
the  parties  is  different;  the  contract  can  be  rescinded  without  loss 
to  his  estate,  and  although  it  does  appear  from  the  evidence  that  he 
paid  more  for  the  note  than  others  would  pay,  still,  as  Todd  had  no 
power  to  make  the  sale,  it  must  be  set  aside  on  equitable  principles. 
Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded  with 
directions  for  Dabney  Todd,  trustee  as  aforesaid,  to  reconvey  the 
house  and  lot  in  South  Frankfort,  conveyed  to  him  by  Dr.  Hugh 
•Rodman,  to  his  heirs,  to  surrender  up  the  note  on  A.  Brawner  as- 
signed to  him  by  Dr.  Rodman  to  his  administrator,  to  surrender  up 
the  note  which  he  holds  for  $3,000  on  Dr.  Rodman  to  his  administra- 
tor, and  the  administrator  will  surrender  the  note  on  the  Central 
Savings  Bank  for  $15,000  to  the  court,  to  be  placed  in  the  hands 
of  a  receiver  to  be  appointed  by  the  court,  who  will  collect  the  in- 
terest thereon  as  it  falls  due,  to  be  applied  to  the  extinguishment  of 
the  balance  of  the  $3,000  cash  paid  by  Dr.  Rodman  to  said  Dab- 
ney Todd,  that  balance  to  be  ascertained  by  the  master,  who  will 
settle  the  accounts  between  the  parties  on  the  following  principles : 
The  administrator  of  Dr.  Rodman  will  be  charged  with  all  the  in- 
terest he  has  collected  on  the  note  for  $15,000  on  the  Central  Sav- 
ings Bank,  and  credited  by  the  amount  of  rents  received  by  D. 
Todd  on  the  house  and  lot  conveyed  to  him,  by  the  interest  collected 
on  the  Brawner  note,  and  the  interest  received  on  the  note  of  $3,000 
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executed  by  Dr.  Rodman  to  Todd  and  the  balance  received  by  the 
administrator  to  be  credited  on  the  $3,000  cash  paid  by  Dr.  Rodman. 
Then  the  interest  on  the  note  for  $15,000  on  the  Central  Savings 
Bank  to  be  applied  to  the  payment  of  the  residue  of  the  $3,000,  which 
will  bear  interest  at  the  rate  of  six  per  cent  per  annum  till  paid.  The 
annuity  to  Louisa  Todd  is  to  be  protected,  and  if  Rodman  has 
paid  Louisa  Todd  her  annuity  that  is  to  be  credited  to  him. 

The  court  will  order  a  settlement  of  the  accounts  of  Dabney 
Todd  as  trustee  and  take  such  steps  as  may  be  necessary  to  secure 
the  trust  estate  in  his  Iiands. 

Judgment  dHrtfued  on  cross-appeal. 

Moore,  Brown,  Julian,  for  appellants. 

Rodman,  B.  Young,  Gibson  &  Gibson,  for  appellees. 


Manasses  Lyles  v.  D.  Mathews  and  Wife. 

Executors  and  Administrators — Loaning  IMoney  of  Estate. 

An  administrator  will  not  be  required  to  loan  money  out,  when, 
because  of  litigation,  he  might  be  required  to  account  for  it  at  any 
time. 

APPEAL  PROM  Mccracken  circuit  court. 

April  22,  1873. 

Opinion  by  Judge  Pryor: 

The  history  of  this  controversy  shows  that  the  administrator  of 
Jacob  Wafford  saw  proper,  notwithstanding  the  opinion  of  this  court, 
to  pay  off  the  heirs  of  Joseph  Wafford  their  claims  without  any 
proof,  or  even  affidavits  of  their  correctness,  as  required  by  the 
statute.  The  claims  for  extra  services  allowed  by  the  county  court 
were  properly  rejected;  also  the  $200  as  attorney's  fee;  $175  had 
been  properly  allowed  and  the  present  judgment  allows  an  additional 
$100.  If  the  claims  of  the  administrator  and  his  attorneys  are  all 
directed  to  be  paid  the  litigation  would  be  productive  of  little  good 
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to  the  heirs  of  Jacob  WafFord,  as  such  a  result  would  indicate  that 
it  was  instituted  more  for  the  benefit  of  the  administrator  and  his 
attorney  than  thosfe  really  interested.  It  is  doubtful  whether  the 
$143,  by  which  the  administrator  was  credited  on  account  of  im- 
proper charges  for  rent,  should  have  been  allowed  as  such.  There 
is  nothing  in  the  record  showing  that  he  is  entitled  to  this  credit, 
but  inasmuch  as  this  court  had  decided  that  the  heirs  of  Joseph  Waf- 
ford  were  entitled  to  $100,  we  are  disposed  to  permit  this,  with  the 
interest,  to  set-ofF  this  credit  thus  improperly  allowed.  We  see  no 
reason  for  reversing  this  case  on  the  original  appeal,  but  it  is  ques- 
tionable whether  it  should  not  be  reversed  on  the  cross-appeal.  The 
fact  that  the  administrator  succeeded  in  the  litigation  with  Joseph 
Wafford's  heirs,  and  managed  the.  estate  as  he  thought  best,  does 
not  authorize  this  court  to  substitute  him  to  the  rights  of  the  heirs 
of  Jacob  Wafford  and  give  him  what  is  left  of  the  estate.  The  item 
of  $17.00  clerk's  fees  was  also  properly  rejected  as  the  adminis- 
trator had  the  right  to  collect  this  of  Joseph  WafFord's  heirs.  He 
should  be  charged  with  interest,  and  we  think  the  date  fixed  by  th*e 
court  is  just  and  equitable.  The  termination  of  the  litigation 
was  uncertain  and  we  are  not  disposed  to  say  in  such  a  case  that 
the  administrator  should  be  required  to  loan  the  money  out  when 
he  might  be  required  to  account  for  it  at  any  moment. 
Judgment  is  affirmed. 

Husbands,  for  appellant. 

Bullock,  for  appellees. 


L.  R.  Glenn,  etc,  v.  Geo.  Clayton's  Administratrix. 

Injunction — To  stay  Collection  of  Judgment — Prior  levy. 

Where  at  the  time  an  injunction  was  issued  to  stay  proceedings 
on  a  Judgment,  the  execution  was  in  the  hands  of  the  sheriff  and  he 
levied  on  personal  property,  the  injunction  does  not  operate  to  dis- 
charge the  levy,  but  the  levy  remained  in  force  at  the  time  of  dis- 
solution of  the  injunction. 

Injunction — Proceeding  on  Injunction  Bond. 

Under  fi  308  Cly.  Ck>de  Prac,  as  amended  by  Act  of  Feb.  15,  1866, 
the  right  of  a  party  to  proceed  upon  an  injunction  bond  given  under 
such  amended  section  depends  upon  whether  he  has  been  damaged 
by  the  injunction. 
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Injunction — ^Action  on  Bond — Damages. 

The  liability  on  an  injunction  bond  in  a  proceeding  to  stay  the 
collection  of  a  Judgment,  extends  only  to  the  damages  sustained  up 
to  the  time  of  the  dissolution  of  the  injunction,  but  this  liability  does 
not  extend  to  the  full  amount  of  the  Judgment  enjoined^  unless  the 
defendant  was  thereby  prerented  from  collecting  his  Judgment,  and 
resulted  in  total  loss. 

APPEAL.  FROM  DAVIESS  CIRCUIT  COURT. 

May  22,  1873. 

Opinion  by  Judge  Lindsay  : 

The  action  of  the  circuit  court  in  giving  the  instruction  com- 
plained of  was  not  excepted  to  and  can  not  be  revised  on  this  appeal. 

The  essential  inquiry  is  as  to  the  sufficiency  in  law  of  appellee's 
petition.  The  action  is  founded  on  an  injunction  bond  by  which  the 
obligors  therein  stipulated  to  pay  to  appellee  such  damages  as  she 
might  sustain  in  case  it  was  finally  decided  that  the  injunction  ought 
not  to  have  been  granted.  The  bond  was  executed  under  the  provi- 
sions of  the  act  amending  the  308th  section  of  the  Civil  Code  of 
Practice.  It  is  true  that  the  county  judge  did  not  in  express  words 
authorize  a  bond  to  be  taken  to  the  effect  that  the  party  obtaining 
the  injunction  should  pay  to  appellee  such  damages  as  she  might 
sustain  in  case  it  should  finally  be  decided  that  the  injunction  ought 
not  to  have  been  granted,  as  it  was  his  imperative  duty  to  do  under 
the  amendment.  But  his  failure  in  this  regard  did  not  operate  as 
a  suspension  of  the  obligation  in  this  particular  case  of  the  provi- 
sions of  the  statute.  It  is  evident  the  legislature  intended  in  all 
cases  of  injunction  to  stay  proceedings  upon  a  judgment  or  final 
order,  that  the  clerk  should  take  a  bond  similar  to  that  executed  by 
Spray  and  his  sureties,  unless  the  party  obtaining  the  injunction  de- 
sires to  discharge  the  levy  and  voluntarily  executes  the  bond  orig- 
inally prescribed  by  Section  308.  The  order  of  the  county  judge 
was  that  the  clerk  should  issue  the  injunction  upon  the  execution  of 
a  bond  "in  the  sum  of  twenty-five  hundred  dollars,  according  to 
law."  The  bond  accepted  is  conditioned  "According  to  law"  and  is 
such  a  bond  as  the  clerk  was  bound  to  accept  when  tendered. 

At  the  time  the  injunction  was  granted  appellee's  execution  was 
in  the  hands  of  the  sheriff  and  had  been  levied  on  personal  prop- 
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erty,  and  in  conjunction  with  another  execution  against  Spray  for 
less  than  five  hundred  dollars  on  his  right  of  redemption  in  a  tract 
of  land,  which  right  it  is  alleged  in  the  petition  was  worth  three 
thousand  dollars  or  nearly  double  as  much  as  the  aggregate  amount 
of  both  the  executions  levied  thereon.  The  injunction  did  not  dis- 
charge these  levies.  Upon  the  contrary  they  remained  in  full  force 
at  the  time  of  its  dissolution.  It  is  stated  in  the  petition  that  the 
land  was  originally  sold  under  Crutchfield's  execution  in  April,  1868, 
and  that  the  dissolution  of  the  injunction  became  effectual  on  the 
9th  of  April,  1869.  By  reference  to  Crutchfield's  execution,  made 
an  exhibit,  it  appears  that  in  point  of  fact  the  land  was  sold  on  the 
13th  of  July,  1868,  and  that  appellee  had  three  months  after  the 
dissolution  of  the  injunction  and  before  the  right  of  redemption 
expired,  within  which  to  enforce  her  levy  had  she  chosen  to  do  so. 
Instead  of  this  her  petition  shows  that  when  the  injunction  was 
dissolved  she  abandoned  the  levy,  and  resorted  to  a  writ  of  fieri 
facicBS. 

By  Section  308  of  the  Civil  Code  of  Practice,  before  it  was 
amended,  "where  the  injunction  is  to  stay  proceedings  upon  a  judg- 
ment or  final  order,  the  bond  shall  be  to  the  effect  that  the  party 
obtaining  the  injunction  will  satisfy  the  judgment  or  order,  or  so 
much  of  it  as  is  enjoined,  to  the  extent  to  which  the  injunction  may 
be  dissolved,  and  that  he  will  satisfy  any  modified  judgment  or  order 
that  may  be  r^endered  in  lieu  of  it,  or  so  much  of  it  as  excfeeds  the 
amount  left  unenjoined."  The  amendment  of  February  IS,  1866, 
requires  the  officer  granting  such  injunction  to  authorize  a  bond  to 
be  executed,  conditioned  as  that  upon  which  this  action  is  based. 
Where  the  bond  is  given  in  accordance  with  this  section  as  orig- 
inally adopted,  the  judgment  creditor  upon  the  dissolution  may  pro- 
ceed at  once  upon  such  bond  and  recover  the  full  amount  of  his 
claim,  regardless  of  the  facts,  that  the  defendants  in  the  judgment 
may  be  perfectly  solvent,  and  that  he  has  sustained  no  real  damage 
from  the  injunction  other  than  delay,  costs  and  expenses.  His 
right  to  proceed  upon  a  bond  given  under  the  amendment  depends 
upon  whether  he  has  in  point  of  fact  been  damaged  by  the  injunc- 
tion. Furgesoh  v.  Tipton,  etc.,  1  B.  Monroe  28 ;  Ashby  v,  Tureman, 
3  Littell  6.  The  facts  stated  in  the  petition  must  show  that  the 
plaintiff  has  sustained  actual  damages,  and  these  statements  of  fact 
must  be  upheld  by  proof.    In  this  case  the  petition  merely  recites 
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that  upon  the  levy  of  the  execution,  the  injunction  was  obtained, 
that  it  was  afterwards  dissolved,  that  instead  of  enforcing  the  levies 
which  were  not  discharged  by  the  injunction,  they  were  abandoned, 
and  a  /i.  fa.  issued  upon  the  judgment,  which  was  returned  no  prop- 
erty found,  and  then  concludes  with  the  allegation  that  by  reason 
of  these  facts,  appellee  was  damaged  in  the  full  amount  of  her 
judgment,  a  conclusion  altogether  unauthorized  by  the  facts;  but 
if  it  were  not,  as  the  injunction  bond  binds  the  appellants  to  pay 
no  more  than  the  damages  awarded  upon  the  dissolution  of  the  in- 
junction, but  not  to  pay  the  judgment  enjoined  or  any  part  thereof, 
except  upon  the  contingency  that  appellee  sustained  an  actual  loss 
by  reason  of  the  injunction  to  the  extent  that  she  was  injured  by 
being  prevented  from  collecting  her  judgment,  they  are  responsi- 
ble and  no  farther.  If  by  the  enforcement  of  her  levies  she  could 
have  realized  any  part  of  her  debt,  the  loss  of  which  was  oc- 
casioned by  her  folly  in  abandoning  the  levies,  the  loss  did  not  result 
from  the  injunction.  If  the  defendants  in  the  judgment  at  the  time 
the  injunction  was  obtained  were  all  insolvent,  and  continued  so 
until  its  dissolution,  and  the  property  levied  on  was  all  that  could 
have  been  taken  under  execution,  then  except  so  far  as  she  was  de- 
layed in  the  enforcement  of  these  levies,  and  incurred  expenses  in 
the  consequential  litigation  (which  are  reversed  by  the  judgment 
for  the  statutory  damages),  it  is  plain  that  she  could  have  sustained 
no  actual  damage  from  the  injunction.  The  pleadings  and  proof 
do  not  warrant  a  judgment  against  the  sureties  on  the  injunction 
bond  for  a  greater  sum  than  the  amount  of  the  judgment  rendered 
against  Spray  upon  the  dissolution  of  the  injunction,  for  the  statu- 
tory damages  and  costs  of  suit. 

Appellee  did  not  object  to  the  order  of  court  extending  the  time 
for  appellants  to  file  a  bill  of  exceptions,  until  the  next  term,  nor 
ask  that  the  extension  should  be  to  a  day  certain,  neither  did  she 
object  to  the  order  permitting  said  bill  to  be  filed. 

For  the  reasons  given  the  judgment  is  reversed  and  the  cause 
remanded  for  further  proceedings  consistent  with  this  opinion.  The 
parties  should  be  allowed  to  amend  their  pleadings  in  case  they  de- 
sire to  do  so. 


Kincheloc,  Swopc  for  appellants. 
Sweeney,  Stuart,  for  appellee. 


Commonwealth  v.  Falls  City  Tobacco  Bank.  683 

Opinion  of  the  Court. 


The  Commonwealth  v.  Falls  City  Tobacco  Bank. 

Banks  and  Banking — Statute  Amending  Charters. 

The  provlBians  of  the  Act  of  Feb.  17,  1858,  entitled  "An  Act  amend- 
ing the  charters  of  the  several  banks  of  Kentucky;*'  do  not  apply  to 
banks  Incorporated  subsequent  to  the  taking  effect  of  such  act,  since 
charters  not  in  existence  could  not  be  amended. 

APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 

May  23,  1873. 

Opinion  by  Judge  Lindsay: 

The  act  of  February  17,  1858,  entitled  "An  act  amending  the 
charters  of  the  several  banks  of  Kentucky." 

The  first  section  provides  "That  the  net  amount  of  the  surplus 
accumulated  profit  of  each  of  the  incorporated  banks  of  this  com- 
monwealth shall  be  taxed  at  the  same  rate  at  which  the  capital  stock 
of  said  bank  is  now  taxed  by  law,  which  shall  be  paid  in  the  same 
manner  as  the  tax  on  the  capital." 

The  natural  import  of  this  language  is  that  the  act  was  to  amend 
the  charters  of  existing  banks,  and  to  leave  to  the  legislature  the 
duty  of  prescribing  the  amount  of  taxation  to  which  banks  subse- 
quently chartered  should  be  subjected.  The  net  amounts  of  accu- 
mulated profits  to  be  taxed  were  the  accumulated  profits  of  the 
banks  of  the  commonwealth  then  incorporated.  But  if  the  language 
and  structure  of  the  section  leaves  this  a  matter  of  doubt,  this  doubt 
is  removed  by  reference  to  the  title  of  the  act.  The  legislature 
therein  declared  its  object  to  be  the  "amendment  of  the  charters 
of  the  several  banks  of  Kentucky."  Charters  which  had  not  then 
been  granted  could  not  from  the  very  nature  of  things  be  amended. 

The  act  does  not  declare  that  its  provisions  shall  apply  to  char- 
ters thereafter  granted,  and  its  title  utterly  forbids  that  they  shall  be 
so  applied. 

The  Falls  City  Tobacco  Bank  was  not  incorporated  until  January 
21,  1865,  hence  it  is  not  bound  to  observe  the  requirements  of  the 
act  of  February,  1858. 
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.  The  demurrers  to  appellant's  petition  and  amended  petition  were 
properly  sustained  and  said  petitions  properly  dismissed. 
Judgment  affirmed. 


Rodman  &  Thompson,  for  appellant. 
Pendell,  for  appellee. 


Ellen  Darling  v.  Wm.  W.  Darling. 

Divorce— Abandonment. 

The  acts  of  a  husband  were  held  not  to  amount  to  an  abandonment 
of  his  wife,  in  view  of  the  circumstances  of  his  absence. 

APPEAL  FROM  CARROLL  CIRCUIT  COURT. 

April  23,  1873. 

Opinion  by  Judge  Peters  : 

The  promises  which  appellant  exacted  of  appellee  immediately 
preceding  their  marriage  show  that  she  approached  the  hymeneal 
altar  "in  doublings  and  in  fears,"  and  although  he  lingered  too  long 
in  the  neighborhood  after  she  returned  to  her  father's,  and  seemed 
reluctant  to  leave  for  that  distant  land  to  which  by  their  ante-nuptial 
agreement  he  was  to  go  in  search  of  a  fortune  which  was  to  secure 
her  ease  and  comfort,  still  when  he  did  go  his  absence  can  not  be 
construed  into  an  abandonment  of  appellant,  and  furnish  grounds 
for  dissolving  the  marriage  relations  between  them,  at  least  until 
after  the  expiration  of  the  time  when  he  was  to  return. 

Appellant  voluntarily  left  her  father's  house  and  entered  into  the 
most  responsible  and  solemn  relations  which  pertain  to  this  life,  un- 
der circumstances,  as  her  own  conduct  shows,  which  caused  in  her 
own  mind  great  doubts,  if  not  alarm,  as  to  the  results  to  herself, 
and  if  the  disasters  have  followed  which  she  at  the  time  had  just 
cause  to  fear,  she  must  await  the  period  which  the  law  in  its  be- 
nignity has  fixed,  when  she  may  be  relieved,  which  has  not  yet  ar- 
rived. 

The  judgment  must  be  affirmed. 

Cox,  Deane,  for  appellant. 
Masterson,  for  appellee. 
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Joe  Reed,  etc.,  v.  Clifton  Rodes,  etc. 

Contract*— Fa iluro  to  Cancel  Rovenue  Stamp. 

The  mere  failure  to  cancel  a  stamp  placed  on  a  written  contract 
does  not  invalidate  It. 

Contract*— Impairment  by  Act  of  Congreta. 

Congress  has  no  power  to  control  contracts,  or  to  impair  the  obli- 
gations thereof,  which  were  made  in  the  state  according  to  its  laws 
and  which  derived  their  obligations  from  and  are  amenable  only  to 
such  laws. 

APPEAL  FROM  BOYLE  CIRCUIT  COURT. 

April  24.  1873. 

Opinion  by  Judge  Peters  : 

In  Hunter  v.  Cobb,  1  Bush  239,  this  court  decided  that  no  pri- 
vate contract  or  other  writing  is  in  any  degree  invalidated  by  the 
want  of  a  stamp,  and  that  no  remedy  upon  it  is  essentially  affected 
by  a  like  cause. 

If  a  contract  or  writing  can  not  be  affected  by  the  want  of  or  en- 
tire failure  to  affix  a  stamp  thereto,  it  is  not  perceived  how  a  mere 
failure  to  cancel  a  stamp  placed  on  a  writing  can  invalidate  it, 
whatever  may  have  been  the  reason  for  failing  to  cancel  it. 

In  the  cases  referred  to  by  counsel  for  appellants,  the  courts 
which  decided  them  recognize  the  power  of  Congress  not  only  to 
inflict  a  penalty  on  the  parties  to  contracts  in  writing  for  a  failure 
to  aflix  a  stamp,  but  also  to  declare  the  contract  void  if  the  proper 
stamp  is  not  affixed.  This  court,  however,  takes  the  ground  that 
Congress  has  no  power  to  control  contracts,  or  to  impair  the  obli- 
gation thereof,  made  in  a  state  according  to  its  laws,  deriving  its 
oggligations  from  and  amenable  only  to  them.  The  ruling  of  the 
court  below  conforms  to  the  doctrine  of  this  court  in  the  case,  supra, 
and  feeling  confirmed  as  well  by  mature  reflection  as  by  the  scenes 
that  are  almost  daily  transpiring  in  the  correctness  of  the  princi- 
ples of  that  case,  we  can  but  adhere  to  it. 

The  judgment  must  be  ofRrmed, 

McKee,  Poston  &  Kyle,  far  appellants. 

Durham  &  Jacobs,  Vanwinkle  &  Rodes,  for  appellees. 
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Henry  Dent  v.  Frank  Parsons. 

Willa — RastHction  on  Devite^Postponlng  Power  of  Alienation, 

A  reetriction  on  a  devise  in  favor  of  the  testator's  son  in  attempt- 
ing to  postpone  the  power  of  alienation  until  the  son  arrives  at  twen- 
ty-five years  of  age,  was  held  to  be  invalidl 

APPEAL  FROM  LOUISVILIiB  CHANCBSRY  COURT. 

April  25,  1873. 

Opinion  by  Judge  Peters  : 

By  the  will  of  his  father  the  absolute  fee  to  the  house  and  ground 
passed  to  his  son,  F.  Parsons,  and  the  effort  to  postpone  the  power 
of  alienation  until  he  should  arrive  at  25  years  of  age  was  incon- 
sistent with  the  devise  of  the  fee. 

The  property  would  be  subject  to  the  debts  of  appellee  contracted 
after  he  was  21  years  of  age,  as  much  as  if  contracted  after  he  was 
25  years  old.    Carlin's  Adm'r  v.  Carlin,  etc.,  8  Bush  141. 

The  attempted  restriction  on  the  power  of  alienation  relied  upon 
by  appellant  can  not  have  the  effect  contended  for.  And  the  judg- 
ment of  the  chancellor  is  therefore  affirmed, 

B,  F,  Cctmp,  for  appellant. 

Mundy,  for  appellee. 


Commonwealth  v.  L.  Eckstemper  and  Others. 

Insurance — Voluntary  Association — ^Assuming  Corporate  Name. 

An  association  of  persons  for  mutual  protection  against  fire,   to 
which  a  corporate  charter  has  been  refused,  violates  no  law  by 
Burning  what  may  be  regarded  as  a  corporate  name. 

APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 

May  27,  1873. 
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Opinion  of  the  Court. 

Opinion  by  Judge  Lindsay  : 

The  association  known  as  the  "Falls  City  German  Mutual  In- 
surance Company,"  must  be  regarded  as  a  mere  voluntary  associa- 
tion of  the  members  thereof,  for  the  purpose  of  indenmifying  each 
other  against  loss  by  fire,  the  General  Assembly  having  failed  to 
grant  them  a  charter.  There  is  no  corporation,  and  the  proposed 
charter,  which  forms  the  bonus  upon  which  the  association  credits 
its  business,  should  be  treated  as  the  article  of  agreement,  by  which 
the  rights  and  duties  of  the  various  members  are  prescribed  and 
defined. 

The  association  violates  no  law  by  assuming  what  may  be  re- 
garded as  a  corporate  name,  and  as  it  is  engaged  in  a  legitimate 
business,  it  can  not  be  interfered  with  by  the  courts.  The  petition 
of  the  commonwealth  was  properly  dismissed. 

Judgment  afHrmed, 

Attorney-General,  for  appellant. 
BtUlitt,  Bramlett,  for  expellees. 


Commonwealth  v.  Rufus  Rogers,  etc. 


Recognizances — Enforcement  of  Obligation. 

Sections  20,  27,  52  and  80,  Civ.  Ck>de  Prac,  were  enacted  for  the 
purpose  of  enabling  the  court  to  enforce  obligations  on  recognizance 
bonds,  although  they  may  not  be  executed  in  strict  conformity  with 
the  statute. 

APPEAL  FROM  GRAVES  CIRCUIT  COURT. 

June  3,  1873. 

Opinion  by  Judge  Pryor  : 

Section  26  of  the  Civil  Code  of  Practice  provides  that  the  officer 
in  taking  the  bail  bond  shall  fix  the  day  of  the  defendant's  appear- 
ance not  exceeding  five  days  from  the  arrest  unless  made  in  a  dif- 
ferent county. 
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Section  27  provides  that  a  deviation  from  the  provisions  of  this 
section  shall  not  render  the  bond  invalid.  Section  52  provides  that 
after  bail  is  given  the  justice  may  for  cause  extend  the  time  for 
defendant's  appearance  not  exceeding  ten  days.  This  last  section 
still  leaves  Section  27  in  force  and  only  enlarges  the  power  of  the 
magistrate  in  extending  the  time  after  the  bond  has  been  executed 
for  the  appearance  of  the  party  charged.  If  this  construction  of  the 
several  sections  referred  to  should  even  admit  of  doubt  Section  80 
of  the  Code  provides  that  if  no  day  be  fixed  for  the  appearance  of 
the  party,  or  an  impossible  day  the  bond  or  recognizance  shall  be 
considered  as  binding  the  defendant  to  appear  and  surrender  him- 
self for  trial  within  twenty  days  from  the  time  of  giving  the  bond. 
These  sections  of  the  code  were  enacted  for  the  express  purpose  of 
enabling  the  courts  to  enforce  such  obligations,  although  they  may 
not  be  executed  in  strict  conformity  to  the  statute.  That  the  war- 
rant embraced  two  offenses  is  no  defense  to  the  motion.  The  mag- 
istrate had  the  right  to  have  the  party  arrested,  and  .the  warrant 
justified  the  officer  in  making  the  arrest.  When  brought  before  the 
court  the  accused  might  have  demanded  a  separate  trial  or  even 
the  right  to  execute  separate  bonds,  but  this  he  failed  to  do  and 
we  see  no  reason  for  disturbing  the  judgment  upon  the  forfeiture. 
The  judgment  of  the  court  below  is  reversed  and  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 

Rodman,  for  appellant. 

Landrum,  for  appellees. 


J.  W.  Adams  v.  Commonwealth. 

Intoxicating  Liquora— Tavern  License— DiscratJon  of  Court. 

The  county  court  has  a  large  discretion  In  the  granting  of  a  license 
for  the  keeping  of  a  tavern,  and  Buch  discretion  will  not  be  lnter> 
^  fered  with  by  the  Court  of  Appeals,  In  the  absence  of  a  showing  of 
abuse  of  discretion. 

APPEAL  FROM  MADISON  CIRjOUIT  OOURT. 

June  3,  1873. 


J.  H.  McMuLLiN  V.  J.  G.  Dodge.  689 

Opinion  of  the  Court. 

Opinion  by  Judge  Pryor  : 

The  motion  to  dismiss  the  appeal  for  want  of  jurisdiction  is 
overruled.  An  appeal  in  such  cases  must  be  taken  from  the  judg- 
ment of  the  county  court  to  this  court. 

The  provisions  of  the  Revised  Statutes  on  the  subject  has  been 
repealed  by  a  provision  of  the  Code  of  Practice  subsequently  en- 
acted. Boehler  v.  Commonwealth,  1  Duvall  3.  The  evidence  in 
the  case,  however,  does  not  show  an  abuse  of  discretion  by  the 
court  below  in  refusing  the  license. 

The  county  judge  is  presumed  to  have  personal  knowledge  of  the 
necessities  of  those  traveling  on  the  highway  for  entertainment 
where  this  tavern  is  proposed  to  be  kept  as  well  as  the  evil  results 
that  might  follow  in  its  immediate  vicinity  in  the  event  the  license 
should  be  granted,  and  when  there  is  any  evidence  tending  to  show 
that  the  object  in  getting  the  license  is  more  for  the  purpose  of 
selling  liquor  than  providing  food  and  lodging  for  the  traveler,  this 
court,  recognizing  the  enlarged  discretion  vested  in  the  county 
judges  of  the  state  with  reference  to  such  questions,  will  not  inter- 
fere with  such  a  judgment  as  rendered  in  this  case. 

Judgment  affirmed. 

Scott  &  Little,  for  appellant. 
Jno,  Rodm4in,  for  appellee. 


J.  H.  McMuLLiN  V.  J.  G.  Dodge. 

Trade-marks  and  Trade-namea— Unfair  Competition. 

Where  D.  used  tlie  tra4e-mark  "Kentucky  Bells"  on  bellfi  manu- 
factured by  him,  the  use  of  the  words  "Kentucky  Stock  Bells"  on 
bells  manufactured  by  M.  constitutes  unfair  competition,  and  M.  may 
•be  enjoined. 

Trade-marks  and  Trade-names— Pleading. 

Where  plaintiff  sued  to  enjoin  defendant  from  committing  appre- 
hended injury  by  unfair  competition,  it  is  not  necessary  to  allege 
and  prove  actual  injury  as  a  prerequisite  to  recovery. 

44 
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APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

June  3,  1873. 

Opinion  by  Judge  Lindsay  : 

The  name  adopted  by  Dodge  for  the  bell  manufactured  by  him, 
which  by  long  and  continuous  use  he  became  entitled  to  as  a 
trade-mark,  was  that  of  "Kentucky  Bell."  He  did  not  use  the  word 
"Kentucky"  to  indicate  the  place  at,  or  the  state  within  which  his 
bells  were  manufactured,  but  appropriated  the  words  "Kentucky 
Bell"  as  the  name  of  his  work  and  made  the  combination  his  trade- 
mark, by  attaching  it  to  the  goods  he  manufactured. 

Appellant  could  have  shown  upon  the  bells  manufactured  by  him, 
that  they  were  manufactured  in  the  state  of  Kentucky  without  using 
the  name  of  the  state  so  as  to  create  the  impression  upon  the  minds 
of  ordinary  observers  that  they  were  the  "Kentucky  Bells,"  manu- 
factured by  Dodge.  The  fact  that  he  inserted  between  the  words 
"Kentucky"  and  "Bell"  the  word  "Stock"  amounts  to  nothing.  His 
bells  are  similar  in  size,  shape,  and  color  to  those  manufactured  by 
Dodge.  His  label  is  printed  upon  paper  very  nearly  the  same  color 
with  that  used  by  appellee.  The  word  "Stock"  conveys  no  informa- 
tion to  the  purchaser  of  the  bells,  as  they  show  for  themselves 
that  they  are  stock  bells. 

The  evidence  in  this  case  raises  the  presumption  that  the  label 
used  by  Offett  was  intended  to  be  an  imitation  of  the  trade  mark 
of  Dodge,  and  that  it  was  well  calculated  to  deceive  the  public,  and 
to  injure  his  business.  As  this  is  not  an  action  for  damages  it  was 
not  necessary  to  allege  or  prove  actual  injury.  It  was  for  the  pur- 
pose of  being  protected  against  the  apprehended  injury  that  Dodge 
prayed  for  an  injunction.  The  judgment  of  the  chancellor  is  not 
more  comprehensive  than  it  should  have  been. 

Judgment  affirmed. 

Fox,  far  appellant. 

James  Harrison,  for  appellee. 
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Samuel  Glasscock,  etc.,  v.  Commonwealth. 

Intoxicating  Liquors — License — Place  of  Business. 

Under  a  license  to  keep  a  tavern,  the  licensee  does  not  have  tiie 
right  to  keep  a  barroom  at  hla  storehouse  detached  and  forty  feet 
distance  from  the  tavern  where  a  separate  business  is  conducted. 

APPEAL  FROM  BRECKENRIDGE  CIRCUIT  COURT. 

June  3,  1873. 

Opinion  by  Judge  Hardin  : 

The  license  to  the  appellants  clearly  imports  the  usual  privileges 
of  tavern  keepers,  which  embraced  the  right  to  retail  liquors  at 
their  tavern  house  and  in  connection  with  their  business  of  enter- 
taining guests ;  but  it  did  not  in  our  opinion,  protect  them  in  keep- 
ing a  separate  bar-room  at  their  storehouse,  detached  and  forty 
yards  distant  from  the  tavern,  and  where  a  distinct  and  separate 
business  was  conducted. 

We  therefore  concur  in  the  judgment,  which  is  affirmed, 

G,  Williams,  for  appellant. 
Atty.  Genercd,  for  appellee. 


James  F.  Pursley  v.  Commonwealth. 

Recognizances — Bond — Time  for  Appearance. 

Where  a  recognizance  bond  does  not  show  that  accused  was 
charged  with  a  public  offense  and  that  he  was  discharged  from  cus- 
tody by  reason  of  the  giving  of  the  bond,  and  does  not  stipulate  that 
accused  should  appear  before  the  court  for  trial  of  the  charge,  such 
omissions  are  fatal  to  the  bond. 

appeal  from  barren  circuit  court. 

» 

June  3,  1873. 
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Opinion  by  Judge  Peters  : 

It  neither  appears  from  the  bond  or  the  recognizance  in  this 
case  that  Dennison,  for  whose  appearance  appellant  undertook,  was 
charged  with  a  public  offense ;  that  he  was  discharged  therefrom  by 
reason  of  the  giving  of  said  bond.  Nor  has  appellant  stipulated 
therein  that  Dennison  should  appear  before  the  court  for  the  trial 
of  a  charge.  The  omission  of  these  substantial  facts  is  fatal  to  the 
bond  under  Sections  77  and  80  of  the  Criminal  Code. 

Wherefore  the  judgment  must  be  reversed  and  the  cause  re- 
manded with  directions  to  dismiss  the  proceeding  against  appellant. 

Boles  &  McQuown,  for  appellant, 

Rodnum,  for  appellee. 


Commonwealth  for  Muir  v.  J.  S.  Coleman,  etc. 

Guardian  and  Ward — Undue  Influence — Presumption, 

As  to  transactions  between  a  guardian  and  ward,  the  presumption 
of  undue  Influence  will  be  Indulged  In  fayor  of  the  ward,  where  the 
result  was  beneficial  to  the  guardian,  or  intended  to  be  so. 

Guardian  and  Ward — ^Transaction  Between  Guardian  and  Ward — Burden 
of  Proof. 

Where,  in  making  settlements  with  his  ward,  the  grantor  ga^e  the 
ward  notes  on  third  persons,  the  burden  of  proof  is  on  the  guardian 
to  show  the  utmost  fairness  on  his  part,  and  that  the  ward  fully 
understood  his  legal  rights  and  was  fully  advised  as  to  the  solvency 
of  the  payors  of  the  notes. 

Guardian  and  Ward — Loaning  and  Collecting  Ward's  Money — Diligence. 
A  guardian,  in  loaning  out  money  of  the  ward  and  in  collecting 
money  due  the  estate  should  exercise  a  high  degree  of  diligenc  for 
the  protection  of  the  ward's  estate. 

Guardian  and  Ward — Settlement  with  Ward — Duty  of  Guardian. 

Where  a  guardian,  in  making  settlement  with  his  ward  assigned 
him  certain  notes,  it  was  the  duty  of  the  guardian  to  advise  the 
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ward  as  ito  tlie  solyency  of  the  payors  of  the  notes,  and  to  adyise 
the  ward  that  unless  he  eued  on  the  notes  at  the  first  term  of  court 
the  guardian's  liability  as  surety  for  the  payors  would  be  lost 

Guardian  and  Ward — Settlement  with  Ward. 

A  guardian  in  making  settlement  with  his  ward,  by  assigning  notes 
of  third  persons,  can  not  hold  the  ward  to  the  strict  rules  of  law 
regulating  contracts  of  assignment. 

Quai^ian  and  Ward— Settlement  with  Ward. 

The  fact  that  an  attorney  represented  the  ward  in  a  settlement 
with  his  guardian  does  not  authorize  the  guardian  to  treat  the  ward 
"as  a  person  at  arm's  length." 

APPEAL  FEIOM  TODD  CIRCUIT  COURT. 

June  4, 1873. 

Opinion  by  Judge  Lindsay  : 

The  appellant  Muir  became  of  age  on  the  30th  of  November,  1868. 
On  the  26th  of  January,  1869,  Coleman,  the  guardian,  settled  his 
accounts  with  the  county  judge  and  transferred  to  Muir  as  part  of 
his  estate  the  note  on  Hutchings  and  Browder,  and  in  satisfaction 
of  a  balance  due  in  money  assigned  to  him  the  note  of  Hollings- 
worth  and  Edwards. 

Up  to  the  time  of  these  transactions,  a  considerable  portion  of 
the  ward's  estate  had  remained  in  the  hands  of  the  guardian,  and 
the  presumption  of  undue  influence  arising  from  the  relationship  of 
the  parties  may  be  considered  as  then  existing.  Strong  Equity, 
Sec.  317. 

The  contracts  that  day  entered  into  between  the  guardian  and 
ward  are  to  be  scrutinized  with  the  utmost  jealousy,  and  as  they 
resulted  beneficially  to  the  guardian,  or  were  intended  to  result 
beneficially  to  him,  in  relieving  him  from  liability  to  his  ward  on 
account  of  his  fiducial  acts,  the  onus  probandi  rests  upon  him  to 
show  the  utmost  fairness  on  his  part,  or  in  other  words,  that  the 
ward  fully  understood  his  legal  rights,  and  was  fully  advised  as 
to  the  solvency  of  the  persons  who  were  the  payers  of  the  two 
notes,  and  advised  that  under  the  law  it  was  his  dutv  to  sue  on 
the  notes  at  the  succeeding  term  of  the  court.  Richardson,  Adm'r, 
V.  Spencer,  Marshall,  etc.,  18th  B.  Monroe  450. 
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It  was  the  duty  of  tfac  guardian  to  kan  oct  die  manej  cf  the 
ward,  and  it  was  do  docbt  prc/pcr  and  j-dick«s  f  dt  hfns  t:>  s^akc  the 
loan  to  Hutchings  in  1866.  B-Jt  prior  to  the  tb:3e  ibe  note  was 
renewed  in  1868,  it  miist  have  been  manifesi  to  cresy  persoa  ob- 
serii'ant  of  the  manner  in  mhidi  H'Jtchiags  was  doing  business  that 
he  was  liable  to  fail  at  any  time.  It  was  the  duty  of  the  guardian 
to  have  kept  himself  ad^4sed  as  to  this  matter,  and  uyyrc  c^xcially 
to  have  inquired  into  Hutch  ings*  financial  affairs  before  renewing  the 
note.  Had  he  done  this  he  would  certainly  have  acqaired  such  in- 
formation as  would  have  made  it  incumbent  upon  him  to  have 
taken  steps  to  collect  the  mone>'  due  his  ward  instead  of  renewing 
the  note,  nor  did  the  fact  of  Browder's  apparent  solvency  justify 
him  in  the  course  pursued.  It  has  been  held  by  this  coort  that 
when  a  guardian  leaves  the  funds  of  his  ward  to  a  solvent  prin- 
cipal, he  should  also  require  good  security,  that  he  should  never  be 
allowed  to  invest  the  money  of  his  ward  upon  the  credit  of  a  single 
individual.  Clay  v.  Clay,  3d  ^fetcalf  548.  The  exercise  of  reason- 
able diligence  would  have  satisfied  G>lenian  when  he  renewed  the 
not  in  1868,  that  but  one  of  the  obligors  was  solvent,  and  such  vigi- 
lence  and  fidelity  as  he  should  have  exercised  considering  his 
fiducial  position  would  probably  have  excited  grave  suspicions  as  to 
the  solvency  of  Browder,  the  surety.  It  was  not  enough  that  it  was 
possible  to  collect  the  note  by  the  exercise  of  the  highest  d^;ree  of 
diligence.  The  ward's  money  should,  when  loaned  out,  have  been 
secured  by  the  note  of  at  least  two  solvent  payors,  and  whenever 
it  became  a  matter  of  doubt  as  to  the  solvencv  of  either  of  them 
the  guardian  was  bound  to  take  steps  to  collect  it.  In  this  case  he 
not  only  failed  to  do  so,  but  renewed  the  note  without  additional 
security,  and  when  he  settled  with  his  ward,  turned  over  to  him  as 
part  of  his  estate  a  note  which  could  not  be  collected  except  by  the 
exercise  of  a  very  high  degree  of  diligence. 

Whilst  it  is  proved  that  Coleman  said  to  Muir  that  he  ought  to 
wind  up  his  business  as  speedily  as  practicable,  he  does  not  seem  to 
have  advised  him  as  to  the  ability  of  Hutchings  and  Browder  to  pay 
the  note,  but  let  him  rest  under  the  delusion  that  it  was  as  good  as  the 
cash.  It  was  certainly  his  duty  to  have  done  this  much,  and  if  he  in- 
tended, by  his  assignment,  to  become  surety  for  the  payors  of  the 
note,  he  should  have  advised  his  ward  that  unless  he  sued  at  the 
first  term  of  the  court  this  security  would  be  lost. 
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He  had  no  right  to  put  off  on  his  ward  the  note  of  Hollingsworth 
&  Edwards.  He  should  have  paid  him  in  money,  having  failed  to 
do  this,  he  cannot  claim  that  the  ward  shall  be  held  to  the  strict  and 
arbitrary  rule  of  law  regulating  contracts  of  assignments.  Hollings- 
worth was  insolvent  at  the  time,  and  Edwards,  if  good,  was  a  mere 
surety,  lacking  less  than  three  months  of  being  released  by  lapse  of 
time.  Coleman  does  not  pretend  he  informed  Muir  that  unless  he 
sued  before  the  19th  of  April,  1869,  Edwards  would  be  released. 
Nor  that  he  (Coleman)  would  not  remain  bound  on  the  contract  of 
assignment  unless  suit  was  instituted  at  the  final  term  of  the  court. 

The  fact  that  Muir  had  counsel  to  superintend  the  settlement  of 
Coleman's  accounts,  did  not  authorize  the  latter  to  treat  his  ward, 
"As  a  person  at  arm's  length."  The  business  of  Muir's  attorney 
seems  to  have  been  to  look  after  the  settlement.  He  is  not  shown 
to  have  had  anything  to  do  with  the  manner  in  which  Coleman  un- 
dertook to  pay  off  his  ward,  and  as  the  guardian  failed  to  exercise 
proper  vigilence  in  the  management  of  his  ward's  estate,  and  at- 
tempting to  pay  off  a  portion  of  the  amount  he  owed  in  a  cash  note, 
instead  of  in  money  as  he  should  have  done,  the  mere  presence  of 
an  attorney  will  not  authorize  the  relaxation  of  that  strictness  which, 
as  Lord  Hardwicks  says,  public  utility  requires,  shall  be  enforced. 
Hylton  V,  Hyltait,  2  Ves.  548. 

This  court  is  of  opinion  that  upon  the  facts  as  presented  by  the 
record,  appellant  is  entitled  to  the  relief  sought. 

The  judgment  dismissing  his  petition  is  reversed,  and  the  cause 
remanded  for  proceedings  consistent  with  this  opinion. 

S.  W,  Kennedy,  Rodman,  for  appellant, 

Petrie,  Reeves,  for  appellee. 


Commonwealth  v.  Moses  Rugless. 

Recognizances — Bond — Release  of  8urety. 

Where  a  party  was  Indicted  and  fined  and  was  afterwards  taken 
into  custody  by  the  sheriff  under  a  capias,  and  permitted  to  escape, 
it  operated  as  a  release  of  the  surety  on  the  recognizance  bond. 


696  Kentucky  Opinions. 


Opinion  of  the  Court. 


APPEAL  FROM  LEWIS  CIRCUIT  COURT. 

June  4,  1873. 

Opinion  by  Judge  Pryor: 

The  party  indicted  and  fined  was  afterwards  taken  into  custody  by 
the  sheriff  under  a  capias  and  permitted  to  escape. 
This  released  the  surety.    Judgment  affirmed. 

G.  M.  Thomas,  for  appellant 

,  for  appellee. 


John  &  Wm.  Pugh  v.  Commonwealth. 

Intoxicating  Liquors — Place  of  Drinking. 

Although  persons  who  purchased  whisky  of  defendant  may  have 
had  the  legal  right  to  drink  it  where  they  pleased,  such  defendant 
had  no  power  to  authorize  them  to  drink  it,  nor  to  c<msent  that  they 
should  drink  it,  in  the  public  highway  adjacent  to  his  premises. 

APPEAL  FROM  HARRISON  CIRCUIT  COURT. 

June  4,  1873. 

Opinion  by  Judge  Lindsay: 

The  indictment  charges  that  the  two  appellants  kept  a  tippling 
house.  The  proof  shows  that  they  were  merchants,  doing  business 
together  or  in  partnership. 

Two  or  more  persons  may  jointly  keep  a  tippling  house,  and  upon 
conviction,  they  are  each  liable  for  the  penalty  imposed  by  law, 
just  as  each  joint  offender  is  liable  for  the  commission  of  any  other 
character  of  offense.  Caldwell  v.  Commonwealth,  7  Dana  229; 
Gray,  etc.,  v.  Commonwealth,  9  Dana  300. 

Instructions  Nos.  1  and  2  seem  to  be  free  from  objection,  and 
instruction  No.  3,  when  considered  in  connection  with  No.  1,  was 
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not  calculated  to  mislead  the  jury.  Obviously  those  who  purchased 
the  whisky  may  have  had  the  legal  right  to  drink  it  where  they 
pleased,  but  appellants  had  no  power  to  authorize  them  to  drink  it, 
nor  to  consent  that  they  should  drink  it  in  the  public  highway  adja- 
cent to  their  premises. 

The  answer  of  the  court  embodied  in  the  3d  instruction  imparted 
this  information  to  the  jury;  it  is  not  to  be  presumed  that  they, 
in  considering  this  instruction,  disregarded  the  law  in  instruction 
No.  1. 

Judgment  affirmed. 

A,  H.  Ward,  for  appellant. 
1  for  appellee. 


James  Miller  v.  B.  F.  Rogers  and  Others. 

Judicial  Sales — Confirmation  of  Sale — Nunc  pro  tunc  Order. 

W:here  all  the  parties  directly  interested  in  the  sale  of  land  are 
seeking  confirmation  of  the  sale  and  are  desirous  of  perfecting  the 
title,  and  the  defect  consists  in  the  failure  to  make  an  order  ap- 
proving the  execution  of  the  bonds  of  guardians  of  infant  defendants, 
the  defect  may  be  cured  by  an  order  nunc  pro  tunc,  or  by  the  execu- 
tion of  new  bonds  under  supplemental  proceedings. 

Infanta — Sale  of  Lands. 

There  can  he  no  yalid  objection  to  the  selling  of  an  Infant's  real 
estate  in  conjunction  with  other  and  separate  interest  in  land  where 
it  is  made  to  appear  that  the  sale  would  be  to  the  interest  of  the 
infant. 

Infants — Sale  of  Lands — Confirmation. 

Where  the  sale  of  an  infant's  land  is  shown  to  be  beneficial  to 
the  infant,  the  chancellor  will  uphold  the  sale,  unless  the  proceeding 
under  which  the  sale  was  made  is  so  defective  as  to  preclude  the 
chancellor  from  giving  a  valid  title  to  the  purchaser. 

APPEAL  FROM  BOURBON  CIRCUIT  COURT. 

June  4,  1873. 
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Opinion  by  Judge  Pryor: 

Benjamin  F.  Rogers  died  in  the  County  of  Bourbon,  the  owner 
of  a  tract  of  about  four  hundred  acres  of  land.  He  had  been  twice 
married,  having  four  children  by  his  first  and  one  child  by  his  last 
wife.  The  children  by  his  first  wife  owned  a  tract  of  two  hundred 
acres  of  land  in  their  own  right  derived  by  descent  from  their 
mother. 

The  last  wife  of  Rogers  survived  him,  and  by  her  husband's  will 
was  entitled  to  a  life  estate  in  two  hundred  acres  of  the  land  owned 
by  him,  including  the  homestead.  After  his  death  his  children  by 
his  first  wife  had  the  two  hundred  acres  of  land  they  owned  by  de- 
scent from  their  mother  divided  into  two  parcels.  One  parcel  was 
allotted  to  William  S.  Rogers,  Jr.,  and  Anna  C.  Rogers  jointly,  con- 
taining ninety-eight  and  three-fourths  acres,  and  the  balance  to  the 
other  two  children.  The  land  allotted  to  William  S.  and  his  sister, 
Anna,  adjoined  the  two  hundred  acres  devised  to  the  widow  for 
life  out  of  the  lands  of  her  husband.  The  devisor  had  two  daughters, 
Mrs.  Kate  Parish  and  Anna  C.  Rogers,  the  last  named  having  in- 
termarried with  Israel  Stone  during  the  pendency  of  this  suit.  By 
the  will  of  the  father  the  interest  in  the  lands  devised  to  his  two 
daughters  was  a  life  estate,  and  then  to  their  children.  The  widow 
of  the  devisor  in  conjunction  with  the  adult  children,  as  well  as  the 
infant  children,  and  their  statutory  guardians,  filed  this  petition  in 
equity  to  sell  the  four  hundred  acres  of  land  owned  by  the  father  and 
in  which  all  of  his  children  had  an  interest,  and  also  the  ninety-eight 
and  three-fourths  acres  of  land  allotted  to  William  S.  Rogers,  Jr., 
and  Anna  C,  his  sister,  the  latter  being  an  infant.  The  commis- 
sioner was  directed  to  sell  all  the  land  as  one  tract,  including  in  it 
this  ninety-eight  and  three-fourths  acres  belonging  to  William  S. 
and  Anna,  or  to  sell  it  in  two  parcels.  The  lapd  was  sold  in.  two 
parcels  and  James  Miller,  the  appellee,  was  the  purchaser  of  331 
acres,  1  rod  and  23  poles,  at  the  price  of  $145.00  per  acre.  This  pur- 
chase by  Miller  included  the  two  hundred  acres  devised  to  the  widow 
for  life,  and  the  ninety-eight  and  three-fourths  assigned  to  William 
S.  and  Anna  C,  out  of  the  land  they  owned  through  the  mother. 
The  appellee.  Miller,  insists  that  by  his  purchase,  under  the  proceed- 
ings instituted  for  the  sale  of  this  land,  he  acquired  no  title.  One  of 
the  grounds  relied  on  is;  that  no  bonds  were  executed  by  the  guar- 
dians and  approved  by  the  court  prior  to  the  sale.    2.     That  the 
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married  women  were  not  privily  examined.  3.  That  it  was  error  to 
sell  the  four  hundred  acres  of  land  in  conjunction  with  the  ninety- 
eight  and  three-fourths  acres,  as  the  child  of  the  last  wife  of  the 
devisor  had  no  interest  in  the  small  tract,  and  it  therefore  prejudiced 
his  rights.  4.  That  there  was  no  evidence  before  the  court  that  a 
sale  was  necessary.  Upon  these  objections  being  made  a  supple- 
mental pleading  was  filed  by  Stone  and  wife,  Anna  C,  against  all 
the  parties  in  interest  for  the  purpose  of  curing  any  defects  that 
may  have  existed  in  the  original  petition  and  upon  the  hearing  the 
Chancellor  adjudged  that  the  title  passed  to  the  purchaser.  All  the 
parties  directly  and  indirectly  interested  in  the  sale  of  this  land  are 
seeking  a  confirmation  of  the  sale  and  are  desirous  of  perfecting  the 
title.  The  law  requires  that  before  any  sale  shall  be  made  of  infant's 
real  estate  in  a  case  like  this,  bonds  must  be  executed  by  the  guar- 
dians and  approved  by  the  court.  These  obligations  seem  to  have 
been  executed  in  court  and  approved,  but  by  some  omission  of  the 
clerk  the  order  approving  them  was  not  made.  Still  the  bonds  were 
in  court  and  had  really  been  executed  as  the  law  required,  and  we 
see  no  reason  why  an  order  nunc  pro  tunc,  as  was  made  in  this  case, 
did  not  cure  this  defect,  but  if  this  be  not  so,  the  guardians  in  the 
supplemental  proceeding  have  executed  other  bonds  that  were  ap- 
proved by  the  court. 

We  see  no  valid  objections  to  selling  infants'  real  estate  in  con- 
junction with  other  and  separate  interests  in  land,  when  it  is  made 
to  appear  that  such  a  sale  would  be  to  the  interest  of  the  infants. 

The  statute  authorizes  the  sale  of  infants'  real  estate  and  nowhere 
forbids  the  Chancellor  from  selling  that  estate  in  conjunction  with 
other  lands  in  which  the  infant  may  have  no  interest. 

Where  land  has  been  divided  between  children,  some  of  whom  are 
infants,  and  deeds  made,  if  it  should  appear  to  the  Chancellor  that 
the  interest  of  the  infants  would  be  enhanced  by  selling  their  lots  in 
conjunction  with  those  owned  by  the  adults,  he  ought  at  once  to 
render  such  a  judgment.  The  defect  ir?  the  original  proceedings  in 
this  case  was  in  failing  to  allege  and  prove  that  such  a  sale  would 
redound  to  the  interest  of  all  the  parties.  This,  however,  is  alleged 
in  the  supplemental  proceeding  and  is  sustained  by  a  number  of  wit- 
nesses fully  conversant  with  the  location  of  the  land  and  the  rights 
of  the  parties. 

It  is  shown  that  the  addition  of  this  ninety-eight  and  three-fourths 
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acres  of  land  to  the  dower  tract  made  the  land  as  a  tract  desirable 
and  enhanced  its  value  and  no  doubt,  from  the  proof,  was  an  induce- 
ment for  the  appellee  to  make  the  purchase.  The  infant  child  by  the 
last  wife  cannot  complain,  as  his  interest  has  been  advanced  by  this 
action  on  the  part  of  his  guardian  and  sanctioned  by  the  court.  The 
owner,  however,  of  this  ninety-eight  and  three-fourths  acres,  in 
order  to  quiet  the  title,  and  remove  all  cause  of  complaint,  agrees  on 
the  record  not  to  assert  their  right  to  the  purchase  price,  viz :  $145.00 
per  acre,  but  to  accept  the  value  of  the  ninety-eight  and  three-fourths 
acres  of  land  as  if  sold  without  regard  to  its  forming  any  part  of  the 
dower  interest.  This  value  is  fixed  at  $110.00  per  acre  by  the  ap- 
pellee himself  and  by  other  witnesses.  The  married  women,  one  of 
whom  was  an  infant  when  this  action  was  originally  instituted,  are 
now  of  age  and  have  made  and  tendered  to  the  appellee,  in  conjunc- 
tion with  their  husband's  deeds  to  their  interests  properly  acknowl- 
edged, and  which  pass  the  title.  If  any  defect  existed  by  reason  of 
them  not  being  privily  examined  by  the  court  prior  to  the  rendition 
of  the  judgment  these  deeds  certainly  cure  all  such  errors.  This  sale 
is  shown  to  be  beneficial  to  all  the  infants  and  in  such  a  case  the 
Chancellor  will  uphold  the  sale  unless  the  proceeding  under  which 
it  is  made  is  so  defective  as  to  preclude  the  Chancellor,  by  his  judg- 
ment, form  giving  a  valid  title  made  to  the  purchaser.  The  infants, 
adults,  and  guardians  all  want  this  sale  confirmed.  It  is  shown  to  be 
greatly  beneficial  to  the  infants.  The  purchaser  wants  the  land  if 
the  title  can  be  made,  and  in  such  a  case  even  if  the  present  pro- 
ceedings were  defective  and  these  defects  could  be  cured,  this  court 
would  remand  the  case  back  to  the  lower  court  with  directions  to 
have  such  a  proceeding  instituted  as  would  perfect  the  title.  We  are 
satisfied  that  in  the  present  case  the  title  passed  to  the  purchaser. 
The  proceeds  of  the  infants'  land  is  held  by  the  Chancellor  for  re- 
investment, and  whether  he  can  require  the  widow  to  make  an  elec- 
tion as  provided  in  the  will  or  give  to  her  absolutely  the  value  of 
her  dower  interest,  or  require  her  to  take  the  annual  interest  there- 
on, are  questions  in  which  appellee  has  no  interest  and  are  not  de- 
termined by  this  judgment.  The  judgment  of  the  lower  court  is 
(Mrmed. 


/.  Q,  Ward,  for  appellant. 
Davis,  for  appellee. 
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L.  W.  Long  v,  H.  W.  Waggoner. 

Set-off  ftnd  Counterclaim — Setting  off  Judgment  Against  Demand. 

Where  defendant,  in  an  acti<Mi  on  a  note,  is  the  assignee  of  a  part 
of  the  Judgment  against  the  plaintiff  who  is  inoolvent,  defendant 
may  have  his  debt  set  off  against  the  demand  for  which  defendant 
is  sued. 

APPEAL  FROM  UNION  CIRCUIT  COURT. 

June  4,  1873. 

Opinion  by  Judge  Peters  : 

The  substance  of  the  2d  paragraph  of  the  answer  is  that  the  plain- 
tiff, on  the  27th  of  September,  1869,  was  indebted  to  George  Huston, 
administrator  of  Celia  Hord,  in  the  sum  of  $1,800,  evidenced  by  a 
judgment  of  the  court  in  which  this  suit  was  pending,  and  on  the 
last  named  day  said  Hord  assigned  to  the  defendant  one  hundred 
dollars  of  said  judgment  by  a  writing  which  he  files ;  that  said  as- 
signment was  made  for  a  valuable  consideration  before  he  had  any 
notice  of  the  transfer  of  the  note  sued  on  by  plaintiff  to  any  one ;  that 
the  judgment  was  against  the  plaintiff  and  one  while  both  of  whom 
were  insolvent  at  the  date  of  the  assignment ;  that  Wheeler  is  dead 
and  died  insolvent,  and  that  plaintiff  remains  insolvent  and  there- 
fore prays  that  the  case  be  transferred  to  equity  and  that  his  debt 
be  set  off  against  the  demand  for  which  he  is  sued. 

In  his  reply  to  this  paragraph  of  the  answer  the  plaintiff  admits 
the  recovery  of  the  judgment  referred  to  against  himself  and 
Wheeler,  says  that  in  the  debt,  which  was  the  foundation  of  the 
judgment,  he  was  only  the  surety  of  Wheeler;  that  the  assignment 
of  a  part  thereof  was  made  to  the  defendant  by  Huston,  after  the 
summons  had  been  served  on  defendant,  and  that  the  set-off  pleaded 
by  him  is  for  the  benefit  of  Huston,  and  that  the  assignment  from 
him  to  Long  was  without  any  consideration  moving  from  the  latter 
to  the  former. 

The  recovery  of  the  judgment  against  appellee  and  Wheeler  by 
appellant's  assignor  is  admitted  in  the  reply,  and  it  is  further  ad- 
mitted that  the  assignment  was  made  before  appellant  had  notice  of 
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the  assignment  of  the  note  sued  on  to  Waller,  etc,  and  the  insol- 
vency of  Wheeler  and  appellee  is  not  denied,  but  it  is  insisted  that 
the  assignment  of  $100  of  the  judgment  against  appellee,  etc.,  was 
not  made  for  a  valuable  consideration,  but  was  made  to  enable  Hus- 
ton to  collect  that  much  of  his  judgment. 

If  that  be  so,  it  is  not  sufficient  of  itself  to  defeat  the  set-off.  In 
Otwell  V.  Cook,  9  B.  Mon.  357,  this  court  held  "that  although  the  de- 
fendant offering  the  set-off  holds  it  as  trustee,  he  holds  it  for  every 
purpose  of  the  set-off,  which  may  be  in  fact  for  the  exclusive  benefit 
of  the  cestui  que  use.  Having  the  legal  title  he  had  the  legal  right 
to  make  the  set-off,  and  be  allowed  to  do  it,  unless  the  interest  of  the 
beneficiary  should  forbid."  And  the  set-off  was  therefore  allowed 
although  set  up  in  a  legal  action,  and  by  a  party  who  had  no  bene- 
ficial interest  in  the  demand,  but  who  took  the  assignment  for  the 
sole  benefit  of  the  assignor.  Graham  v.  Tilford  and  Barclay,  1  Met. 
112. 

There  seems  therefore  to  be  no  difficulty  in  the  way  of  appellant 
to  avail  himself  of  the  set-off,  unless  it  arises  from  the  fact  that  the 
judgement  is  against  appellee  and  Wheeler,  and  not  against  appellee 
alone;  but  we  do  not  suppose  that  such  an  objection  is  available. 
Appellee's  liability  to  pay  the  debt  was  fixed  by  the  judgment,  and 
the  plaintiff  therein,  or  his  assignee,  had  the  legal  right  to  coerce 
payment  from  him  alone,  and  although  at  law  it  might  not  be  avail- 
able, still  as  the  insolvency  of  the  judgment  debtor  is  admitted,  the 
set-off  was  clearly  available  in  equity  and  as  such  should  have  been 
allowed. 

Wherefore,  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  to  render  judgment  in  conformity  with  this  opinion. 
If,  however,  it  should  appear  that  the  set-off  was  obtained  after  the 
summons  was  executed  on  Long,  appellee  should  pay  the  costs  in  the 
court  below. 


Spalding,  Chapeze,  S.  W.  Long,  for  appellant, 
W.  P.  D.  Bush,  for  appellee. 
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Owen  Grimes  v.  L,  S.  Trimble,  etc. 

Money  Received — Receiving  iMoney  Due  Another. 

An  action  for  money  had  and  receiyed  iis  the  proper  remedy,  where 
defendant  presented  a  claim  for  and  received  money  for  timber  be- 
loAging  to  plaintiff,  whlcli  was  used  by  tlie  federal  army  during  the 
civil  war. 

Evidence — ^Testifying  from  Memorandum. 

The  fact  that  a  witness  had  reduced  his  knowledge  of  the  manner 
in  which  the  estimate  was  made  to  writing  in  the  form  of  an  affidavit 
or  deposition,  is  no  reason  for  excluding  what  the  witness  knew  in 
regard  to  the  controversy,  although  the  same  statements  may  be 
found  in  the  writing. 

Evidence — Exhibits  as  Evidence. 

Refusal  to  permit  exhibits  of  a  petition  to  be  read  to  the  Jury  by 
plaintlfT,  was  not  prejudicial  to  plaintifT,  where  the  answer  admits 
all  that  the  exhibits  would  have  shown  if  they  had  been  produced. 

APPEAL  FROM  McCRACKEN  CIRCUIT  COURT. 

June  5,  1873. 

Opinion  by  Judge  Rryor: 

The  appellant  is  seeking  to  recover  of  the  appellees  upon  a  count 
for  money  had  and  received  to  his  use  by  the  latter.  It  is  alleged 
that  the  plaintiff  was  the  owner  of  certain  down  timber  near  the  city 
of  Paducah,  and  that  this  timber  was  used  for  fire  and  other  purposes 
by  the  Federal  army  during  the  war ;  that  the  defendants  presented 
a  claim  against  the  government  of  the  United  States  for  the  value 
of  this  timber  belonging  to  the  plaintiff  and  received  compensation 
therefor  under  the  laws  of  Congress  authorizing  the  payment  of 
such  claim.  We  see  no  reason  why  a  recovery  should  not  be  had  if 
the  alleged  cause  of  action  is  sustained  by  the  proof.  This  character 
of  action  may  be  maintained  where  money  has  been  received  tor- 
tiously  or  even  by  the  intervention  of  forgery. 

It  is  said  in  Chitty's  Readings,  page  351,  that  where  goods  or 
other  property  has  been  improperly  received  by  the  defendant  and  are 
saleable,  that  under  certain  circumstances  and  after  a  lapse  of  time 
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it  may  be  presumed  that  the  property  had  been  sold  by  the  defendant 
and  converted  into  money  and  when  the  evidence  conduces  to  show 
this  state  of  fact  the  common  count  for  money  had  and  received  may 
be  maintained.  If  one  disposes  of  a  note  belonging  to  another  he 
is  liable  to  the  owner  for  the  amount  in  an  action  for  money  had  and 
received,  harabee  v.  Ovit,  4  Vermont  47.  Where  one  receives 
money,  whether  tortiously  or  improperly,  that  belongs  to  another, 
the  law  is  well  settled  by  all  the  elementary  writers  on  pleading 
that  the  owner  may  recover  in  an  action  for  money  had  and  received. 
Chitty's  Pleadings  and  Notes,  351-99. 

The  appellant,  in  order  to  maintain  this  action,  is  required  first 
to  show  that  he  owned  the  timber ;  second,  that  it  was  used  by  the 
government  and  that  the  defendants  received  ccwnpensation  for  it. 
During  the  progress  of  the  trial  it  became  necessary  to  show  what 
timber  was  included  in  the  estimate  made  by  the  government  offi- 
cials in  allowing  defendants'  claim.  The  witness  Grace  testified 
that  he  estimated  the  value  of  the  timber  claimed  by  the  appellant 
and  made  an  affidavit  in  which  his  statement  could  be  ascertained 
and  delivered  it  to  the  claim  agent.  The  court  below,  at  the  in- 
stance of  the  defendant,  excluded  from  the  jury  this  evidence  of 
Grace,  as  also  the  evidence  of  Harman  in  regard  to  the  map  he  had 
made  including  the  territory  of  timber  claimed  by  appellant.  What 
the  affidavit  of  Grace  the  witness  contained  was  not  the  subject 
of  inquiry  in  the  case,  and  there  was  no  reason  for  excluding  his 
statements  as  to  what  timber  he  valued  in  making  the  estimate. 
These  were  facts  known  to  the  witness  and  of  which  he  should  have 
spoken  when  called  on.  The  fact  that  he  had  reduced  his  knowl- 
edge of  the  manner  in  which  the  estimate  was  made  to  writing  in 
the  form  of  an  affidavit  or  deposition  is  no  reason  for  excluding 
what  the  witness  knows  in  regard  to  the  controversy,  although  the 
same  statements  may  be  found  in  the  writing. 

Harrington's  statement  should  not  have  been  excluded  for  the 
same  reason  it  was  competent  for  him  to  state  what  timber  was  in- 
cluded in  the  estimate  and  that  he  made  a  map  showing  the  bound- 
ary. In  addition  those  prosecuting  this  claim  against  the  govern- 
ment obtained  the  affidavit  and  map  for  the  purpose  of  establishing 
the  claim  and  if  the  statements  of  the  witnesses  as  to  what  was 
said  and  done  by  them  in  making  the  estimate  varies  from  the  writ- 
ten statements,  the  defendants  can  produce  the  papers,  for  the  pur- 
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pose  of  refreshing  their  recollection  or  of  showing  that  they  have 
made  other  and  different  statements.  The  plaintiff's  cotmsel  asked 
Instruction  No.  16  explanatory  of  Instruction  14,  by  which  the  jury 
were  told  that  the  fact  that  the  witnesses  made  the  estimate  of  the 
timber  within  the  boundary  claimed  by  plaintiff,  was  not  ex- 
cluded. This  the  court  refused  to  give.  If  this  instruction  had  been 
given  it  might  perhaps  have  cured  the  error  committed  in  Instruc- 
tion No.  14. 

That  the  exhibits  in  the  petition  were  not  permitted  to  be  read 
by  the  appellant  did  not  prejudice  the  case,  as  the  defendants  ad- 
mitted in  their  answer  that  they  had  received  the  money  and  this 
was  all  that  the  exhibit  could  have  shown  if  produced. 

Whether  Morrow  sold  this  timber  to  Grimes  and  if  sold  whether 
or  not  the  defendants  recovered  pay  from  the  government  for  it  are 
questions  of  fact  for  the  jury  and  in  regard  to  which  this  court 
expresses  no  opinion.  For  the  reasons  indicated  the  judgment  of 
the  court  below  is  reversed  and  the  cause  remanded  with  directions 
to  award  the  appellant  a  new  trial  and  for  further  proceedings  con- 
sistent with  this  opinion. 

Husband,  Williams,  for  appellant. 

Bullitt,  Bigger,  for  appellee. 


W.  J.  Wilson  v.  Commonwealth. 

Bail — ^Time  of  Appearance. 

Under  §  80,  Crim.  Code,  where  a  ball  Ijond  fixes  no  time  for  the 
appearance  of  defendant  in  court,  he  is  bound  to  appear  and  sur- 
render himself  to  the  cucptody  of  the  court  for  examination  within 
twenty  days  from  the  date  of  the  bond. 

AFPBAL  FROM  BAiLLARD  OHICUIT  COURT. 

June  5,  1873. 

Opinion  by  Judge  Hardin  : 

The  bail  bond  of  Mix  recites  that  he  was  "Allowed  bail  for  his 
appearance  during  the  examination  of  the  charge,"  but  it  fails  to 
45 
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show  either  that  the  trial  was  then  progressing,  or  that  the  examina* 
tion  was  adjourned  to  any  particular  time,  as  provided  for  by  Sec- 
tion 48  of  the  Criminal  Code.  But  we  must  infer  from  the  bond  that 
the  time  of  Mix's  appearance  was  either  indefinite  or  left  to  the  dis- 
cretion of  the  magistrate,  or  that  the  court,  by  its  order  fixed  some 
day  for  his  appearance  for  trial,  which  is  not  even  intimated  in  the 
bond.  If  the  issue  made  by  the  answer  depended  on  what  the  mag- 
istrate's record  would  prove  if  produced,  the  court  was  not  in  error 
in  rejecting  the  parol  testimony  of  the  appellant,  as  to  what  might 
have  been  better  shown  by  the  record,  which  was  not  produced  by 
either  party. 

But  we  must  infer  from  the  langfuage  and  tenor  of  the  bond  that 
no  day  was  fixed  for  the  appearance  of  Mix,  and  therefore  the  bond 
should  be  considered  as  binding  him  to  appear  and  surrender  him- 
self into  custody  for  examination  in  twenty  days  irom  the  date  of 
the  bond  according  to  Sec.  80  of  the  Criminal  Code.  The  prescribed 
twenty  days  not  having  elapsed,  and  the  forfeiture  endorsed  being 
only  three  days  after  the  date  of  the  bond,  we  miust  adjudge  that  the 
supposed  forfeiture  was  void  and  conferred  on  the  conmionwealtfa 
no  right  of  action  on  the  bond. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  by 
a  judgment  in  conformity  to  this  opinion. 

Bullock,  for  appellant. 

Rodman,  for  appellee. 


B.  B.  CoziNE  &  Bro.,  etc.,  v.  J.  B.  Kennedy. 

Attachment— Property  Subject  to. 

Where  machines  in  transit  were  consigned  to  defendant  in  attach- 
ment and  the  machines  in  transit  were  attached,  and  the  c(ttslgneea 
were  acting  only  as  the  agents  of  the  owners  of  the  madhines,  each 
property  should  not  be  subjected  to  the  payment  of  the  agents'  and 
consignee's  debts. 

Partnership^— Action  In  Firm  Name^Remedy. 

Under  the  present  system  of  pleading.  If  an  action  is  biought  in 
the  firm  name  instead  of  the  individual  names  of  the  partners,  the 
defect  may  be  taken  adrantage  of  by  rule  or  motion  requiring  plain- 
tiffs to  set  forth  their  individual  names. 
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Attachment— Action  In  Firm  Name^Remedy. 

Vviiere  the  claimants  of  attached  property  sued  In  the  firm  name 
alone,  they  may  be  required  by  motion  or  rule  to  giye  the  individual 
names  of  t&e  membeiB  of  the  firm* 

Attachment— Action  In  Firm  Name— Waiver. 

•Where  the  claimants  of  attached  property  eued  in  the  firm  name 
alcme,  the  defect  must  be  taken  advantage  <^  by  demurrer,  ansiwer 
or  motion,  or  it  will  be  waived,  and  oblection  -when  taken  must 
appear  of  record. 

APPEAL  FHOM  LOUISVILLiS  CHANCERY  COURT. 

June  6,  1878. 

Opinion  by  Judge  Pryor: 

There  is  no  doubt  from  the  evidence  as  to  the  identity  of  the  ma- 
chines upon  which  appellee's  attachment  was  levied.  They  were 
from  the  house  of  StoU,  Barrows  &  Co.,  of  Cincinnati,  and  were 
consigned  to  Cozine  &  Brother  at  Memphis.  This  property  was  in 
transit  when  it  was  attached  and  there  is  no  pretense  that  it  was 
ever  paid  for  by  the  consignees.  No  lien  is  asserted,  it  is  true,  for 
the  purchase  price  for  the  reason  that  the  consignees  had  never  pur- 
chased the  machines,  but  were  to  sell  them  only  as  the  agents  of  the 
owners.  Houston  and  McCallister  both  show  conclusively  that 
Cozine  &  Brother  were  the  agents  of  the  claimants  in  selling  these 
machines  and  exhibit  the  contract  by  which  this  agency  was  cre- 
ated. The  fact  that  Cozine  &  Brother  failed  to  execute  bond  with 
surety  as  provided  by  the  terms,  instead  of  evidencing  the  fact  that 
the  machines  were  sold  to  them,  conduces  to  show  that  the  owners, 
StoU,  Barrows  &  Co.,  were  not  even  disposed  to  rely  upon  their 
promises  as  agents  without  indemnity,  and  if  surety  was  required 
of  them  as  agents,  it  is  to  be  presumed  that  they  would  have  de- 
manded surety  when  making  an  absolute  sale.  That  Cozine  & 
Brother  had  been  buying  machines  of  these  claimants  up  to  the 
time  this  contract  of  agency  was  made,  and  that  Stoll,  Barrows  & 
Co.  about  that  time  ceased  to  do  business  as  a  firm  are  not  such 
circumstances  as  should  be  held  sufiicient  to  overthrow  the  posi- 
tive statements  of  Houston  and  McCallister  as  to  the  property  in 
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the  machines  and  the  contract  between  die  parties.  Hooston,  as 
the  agent  of  the  claimants,  went  from  Gndmiati  to  MentfAis  and 
made  die  contract  with  Cozine  &  Brother  and  there  is  no  reason  to 
doubt  his  statements  with  reference  to  it.  It  is  true  that  Stcdl,  Bar- 
rows &  Co.  transferred  or  placed  dieir  stock  in  Qndnnati  in  the 
possession  of  the  Field  &  Lyon  Gxnpany  and  peihaps  sold  it  to 
them  about  the  time  this  OMitract  was  made;  still  this  did  not  pass 
the  tide  to  these  machines  then  in  transitu  to  Memphis.  That  they 
instituted  proceedings  in  the  firm  name  was  not  made  an  objectioa 
in  the  court  below  and  can  not  be  taken  advantage  of  in  this 
court  The  petition  of  the  claimants  all^;es  that  they  were  selling  as 
the  agents  of  the  Field  &  Lyon  Company,  but  that  the  machines  in 
owtroversy  were  the  sole  prc^rty  of  the  petitioners.  There  is  no 
doubt  from  the  pleadings  and  proof  that  the  machines  belonged  to 
the  claimants  and  it  was  error  in  the  court  below  to  have  subjected 
them  or  the  proceeds  to  the  payment  of  appellee's  debt.  The  judg- 
ment of  the  court  below  is  reversed  and  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 

Cozine  &  Brother  by  their  appeal  insist  that  the  notes  sued  on  were 
embraced  in  another  judgment  theretofore  rendered  between  the  par- 
ties ;  if  so,  that  judgment  has  not  been  satisfied,  and  we  can  not  de- 
cide from  the  facts  in  the  present  record  that  this  previous  judgment 
embraced  the  notes  in  controversy.  The  judgment  as  to  Cozine  & 
Brother  on  this  branch  of  the  case  is  affirmed. 

Allen,  J.  S.  Builer,  for  appellants. 

Clemmons  &  Willis,  for  appellee. 


ON  PETITION  FOR  REHEARING. 
June  26, 1878. 

Response  Delivered  by  Judge  Pryor  : 

The  same  argument  is  made  upon  the  petition  for  rehearing  that 
was  made  when  the  case  was  first  considered.    Prior  to  the  adop- 
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tion  of  the  Code  of  Practice,  where  the  action  was  brought  in  the 
name  of  the  firm  without  setting  forth  the  individual  names  of  the 
members,  it  could  only  be  taken  advantage  of  by  special  demurrer 
or  plea  in  abatement.  Under  the  present  system  of  pleading  it  may 
be  taken  advantage  of  by  rule  or  motion  requiring  the  parties  to  set 
forth  their  individual  names.  A  defect  of  parties  when  such  defects 
exist  must  be  taken  advantage  of  by  demurrer  when  it  appears  on  the 
face  of  the  pleading  or  otherwise  by  answer.  It  is  urged  that  ap- 
pellee made  the  objection  in  the  court  below,  and  that  injustice  has 
been  done  him  by  the  opinion  rendered  in  which  it  is  said  ''that  their 
objections  can  not  be  made  available  for  the  first  time  in  this  court." 
After  a  careful  inspection  of  the  record  we  have  been  unable  to 
find  where  any  such  objection  was  made,  and  whilst  this  court  does, 
and  should,  always  take  pleasure  in  reversing  its  opinions  when  nec- 
essary, it  is  certainly  unjust  to  the  court  hi  requiring  additional  labor 
or  reading  a  record,  merely  to  find  out,  that  if  an  objection  was 
made  at  all,  no  entry  of  it  is  to  be  found.  That  this  petition  is  that 
of  a  claimant  of  property  attached  does  not  prevent  the  filing  of  a 
demurrer  and  making  it  available  when  the  pleadings  show  that 
the  claimant  has  no  cause  of  action,  nor  does  it  preclude  the  parties 
from  requiring  the  claimants  when  the  action  is  in  the  firm  name  by 
motion  or  rule  to  give  the  individual  names  of  its  members.  When 
this  objection  is  not  made  by  demurrer  answer  or  motion  it  must 
be  regarded  as  waived,  and  when  made  the  objection  must  appear  of 
record.  That  the  appellee  does  not  know  who  composes  the  firm  of 
Stoll,  Barrows  &  Co.,  is  now  immaterial  to  him.  It  is  enough  for 
him  to  know  that  the  machines  are  not  subject  to  his  attachment. 
The  chancellor  can  have  no  difficulty  in  rendering  a  judgment  for. 
Stoll,  Barrows  &  Co. 

When  depositions  have  been  excluded  in  a  cause  upon  exceptions 
the  party  taking  them  must  pay  the  cost  of  taking  unless  this  court 
should  decide  that  the  exceptions  were  not  properly  sustained. 

Petition  overruled. 

Allen,  Builer,  for  appeUani. 
Clemmons  &  Willis,  for  appelUe. 
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Commonwealth  v.  Alex.  McDaniel^  etc. 

Larceny— Continuous  or  Separate  Offenses. 

Wliere  defendant  was  charged  with  carrying  away  one  lot  of  wheat, 
the  fact  that  the  carrying  away  occurred  on  three  different  days  does 
not  require  the  commonwealth  to  treat  the  acts  conmiitted  on  eacb 
day  as  a  separate  and  distinct  defense,  since  the  acts  may  be  treated 
as  a  continuous  offense. 

APPEAL  FROM  LEWIS  CIRCUIT  COURT. 

June  6,  1878. 

Opinion  by  Judge  Lindsay  : 

The  indictment  charges  the  commission  of  but  one  oflfense,  The 
unlawful  taking  and  conveying  away  of  one  lot  of  hay. 

The  fact  that  defendants  were  engaged,  or  are  charged  to  have 
been  engaged  on  three  different  days  in  the  commission  of  the  of- 
fense did  not  render  it  necessary  that  the  commonwealth  shall  treat 
the  act  or  acts  committed  on  each  day  as  a  separate  and  distinct 
taking  and  conveying  away.  It  is  charged  that  one  lot  of  hay  was 
taken.  The  taking  and  carrying  away  of  one  thing  can  constitute 
but  one  offense,  although  the  wrong-doers  may  have  occupied  them- 
selves two,  three,  or  five  days  in  the  perpetration  of  the  wrong. 

There  are  offenses  which  may  be  constituted  by  a  succession  of 
acts  performed  at  different  times.  When  these  are  set  out  in  the 
indictment  there  may  be  more  days  than  one  mentioned  in  which 
the  successive  acts  were  done.  Bishop's  Crim.  Procedure,  Sec.  244. 
In  this  case  but  one  lot  of  hay  was  taken  and  carried  away.  It  is 
charged  in  effect  that  a  portion  was  taken  and  carried  away  on 
the  10th,  another  portion  on  the  11th  and  the  remainder  on  the 
ISth  of  February,  1870.  The  succession  of  acts  performed  on  these 
three  several  days  constitute  together  the  one  offense.  That  of  tak- 
ingf  and  carrying  away  the  lot  of  hay  specifically  described  as  hav- 
ing been  taken  under  execution  by  Appleton,  the  constable,  and 
placed  by  him  in  the  possession  of  bailee  Rea. 

Possibly  the  commonwealth  might  have  treated  each  removal  of 
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a  cart  or  wagon  load^  as  a  separate  taking,  but  it  was  not  bound  to 
do  so.  Neither  is  it  required  to  treat  the  taking  on  eadi  day  as  an 
act  separate  and  distinct  from  taking  on  the  next  or  any  other  sub- 
sequent day. 

The  judgment  dismissing  the  prosecution  is  reversed,  and  the 
cause  remanded  with  instructions  to  overrule  the  demurrer  and  for 
further  proceedings. 

Phister,  for  appellant. 

Halbert,  for  appellees. 


R.  E.  Clasby  v.  Emily  Barnett. 

Judicial  8ale»— Confirmation  of  Sale. 

Although  a  purchaser  at  the  sale  of  the  oommlBBlcmer  of  a  court 
of  equity  Is  only  a  preferred  bidder  until  the  sale  is  consummated 
by  the  chancellor,  yet  the  chancellor  can  not  arbitrarily  refuse  to 
confirm  the  sale,  but  must  act  under  his  authority  as  regulated  by 
the  fixed  rules  of  equity. 

Equlty^-Purchater  at  CommlMloner's  Sale. 

The  purchaser  of  property  at  the  sale  of  a  commissioner  of  a 
chancery  court  is  the  equitable  owner  of  the  property,  and  an  order 
of  confirmation  is  a  determination  by  the  chancellor  that  purchaser's 
righit  had  existed  from  the  date  of  the  sale. 

Taxation— Purchaser  at  Commltsloner't  Sale. 

A  purchaser  of  land  at  the  sale  of  a  commissioner  of  a  chancery 
court  is  required  to  list  the  same  for  taxation,  although  the  aale  may 
not  have  been  confirmed  by  the  chancellor. 

Taxatlon^Land  Sold  at  Commlsaloner's  Sale. 

Where  the  purchaser  of  land  at  the  sale  of  a  commissioner  of  a 
chancery  court,  failed  to  list  the  land  for  taxation,  prior  to  confirma* 
tion  of  the  sale,  and  the  land  was  taxed  to  the  person  who  owned 
it  prior  to  the  sale,  the  purchaser  of  the  land  can  not  treat  the 
payment  of  the  tax  by  the  prior  owner  as  a  mere  gratuity,  it  having 
been  paid  by  the  prior  owner  for  the  benefit  of  the  purchaser  to 
escape  a  diBtrees  warrant 


712  Kentucky  Opinions. 


Opinion  of  the  Court. 


APPBALi  FROM  FAYBTTB  CEftCUIT  COURT. 

June  5,  1873. 

Opinion  by  Judge  Lindsay  : 

Whilst  it  is  true  that  in  one  sense  the  purchase  at  a  sale  made  by 
the  commissioner  of  a  court  of  equity  is  only  a  preferred  bidder, 
and  that  his  rights  thereunder  do  not  become  absdutely  perfect  until 
the  sale  is  confirmed  by  the  chancellor,  it  is  also  true  that  he  occu- 
pies a  position  similar  to  and  jointly  as  favorable  as  any  other  pur- 
chaser under  an  executory  contract.  The  chancellor  can  not  arbi- 
trarily refuse  to  confirm  the  sale.  It  is  not  with  him  a  mere  matter 
of  discretion,  but  a  duty  or  power,  regfulated  by  fixed  rules,  and 
unless  there  exists  some  reason  which,  according  to  the  principles 
of  equity  practice  authorizes  the  sale  to  be  set  aside,  the  purchaser  is 
not  only  a  preferred  bidder,  but  one  who  under  his  bid  can  demand 
as  matter  of  right  that  the  sale  shall  be  confirmed. 

In  the  proceeding  by  Emily  Barnett  and  others,  there  was  no  rea- 
son why  the  sale  should  not  be  confirmed.  Neither  party  claimed 
that  there  was  irregularity  in  the  proceedings  resulting  in  the  judg- 
ment for  the  sale,  or  that  there  was  inadequacy  of  price  or  fraudu- 
lent acts  upon  the  part  of  the  petitioners,  the  court's  commissioner, 
or  the  purchaser.  Hence  Qasby  by  the  acceptance  of  his  bid  and  the 
execution  of  his  bonds  acquired  the  same  rights  he  would  have  ac- 
quired by  a  written  contract,  entered  into  with  parties  sui  juris,  with- 
out the  intervention  of  a  court.  He  was  from  that  time  forward  the 
equitable  owner  of  the  land,  and  the  order  of  confirmation  instead 
of  vesting  him  with  a  new  or  original  claim  was  a  mere  determina- 
tion by  the  chancellor  that  such  claim  had  existed  from  the  day  of 
the  sale. 

Strump  V,  Kenn,  etc.,  Ms.  Opinion  1873,  and  authorities  cited; 
Vance^s  Adm'r  v.  Foster,  etc,  Ms.  Opinion  1873. 

Being  the  owner  of  the  land  on  the  10th  day  of  January,  1871, 
he  was  bound  to  list  it  for  taxation,  notwithstanding  the  fact  that 
the  legal  title  had  not  then  been  vested  in  hiim  by  a  conveyance. 
The  statute  requires  the  owner  or  possessor  of  the  estate  and  not  the 
holder  of  the  legal  title  to  assess  it  for  taxation,  and  to  pay  the 
taxes  due  upon  it. 
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It  results  therefore  that  appellant  should  have  listed  the  land 
bought  at  the  commissioner's  sale  with  the  assessor  in  1871.  He 
declined  to  do  so  and  was  thereby  indirectly  instrumental  in  inducing 
the  assessor  to  list  it  to  Mrs.  Bamett. 

It  was  improperly  listed  to  her,  and  whilst  she  might  have  had 
the  question  as  to  her  liability  for  the  tax  tested  by  a  proceeding  in 
the  county  court,  she  was  not  bound  to  resort  to  such  proceeding  and 
incur  the  trouble  and  expense  incident  thereto,  but  had  the  right  to 
pay  the  amount  of  the  taxes  to  escape  the  distress  threatened  by  the 
sheriff,  and  then  look  to  Clasby  for  whose  use  and  benefit  the  pay- 
ment was  made,  for  the  amount  so  paid. 

She  was  not  estopped  by  her  warranty  of  title;  she  did  not  war- 
rant that  the  estate  was  free  from  claims  which  had  accrued  against 
it  after  appellant  became  the  equitable  owner. 

The  payment  of  the  tax  was  not  a  mere  voluntary  act  upon  her 
part,  but  was  made  under  constraint  in  some  degree  brought  about 
by  the  failure  of  appellant  to  perform  a  legal  duty.  He  enjoys  the 
benefit  of  the  payment  and  does  not  occupy  that  innocent  attitude 
that  will  authorize  him  to  insist  that  the  payment  should  be  treated 
as  a  gratuity. 

Without  critically  examining  the  instructions  it  is  sufficient  to  say 
that  those  given  for  appellee  are  scarcely  as  favorable  as  they  should 
have  been,  and  not  all  those  asked  for  by  appellant  were  properly 
refused.    They  being  inconsistent  with  the  views  herein  expressed. 

Judgment  affirmed. 

/.  D.  Hunt,  for  appellant. 
Kinkead,  Darnell,  for  appellee. 


Jesse  E.  Hornaker  v.  Samuel  Yeager. 

Vendor  and  Purchaser— Estoppel  of  Purchaser. 

A  purchaaer  of  land  can  not  be  estopped  by  admissions  made  by 
his  remote  vendor,  unless  lie  ihad  notice  thereof  prior  to  his  purchase. 

APFBAL  FROM  LDWIS  CIRiCniT  00X7RT. 

June  6,  1878. 
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Opinion  by  Judge  Lindsay  : 

Appellee's  title  to  the  land  upon  which  the  allied  trespass  was 
committed  does  not  depend  upon  the  legality  of  the  patents  issued 
to  Wilson  and  Owings,  but  to  the  actual  adverse  occupancy,  or  pos- 
session of  himself  and  those  under  whom  he  claims  to  hold  for  the 
requisite  length  of  time  to  invest  him  with  a  possessory  title. 

It  is  not  material  to  decide  whether,  when  Owings  purchased  from 
Wilson  and  entered  upon  the  fifty-acre  tract  patented  to  the  latter, 
claiming  to  the  boundaries  of  the  three  adjoining  tracts  patented 
to  himself,  his  possession  by  operation  of  law  extended  to  said 
boundaries. 

The  opinion  of  this  court  in  the  case  of  Young  v.  Withers,  8  Dana 
165,  seems  to  justify  the  conclusion  that  it  did,  but  however  this 
may  be,  when  he  sold  to  Willis  Bagfoy,  the  latter  entered  under  his 
deed,  and  not  under  the  patents  of  Wilson  and  Owings. 

If  he  claimed  to  the  extent  of  the  lands  enibraced  by  his  deed, 
the  boundaries  being  well  marked  and  defined,  then  his  possession 
was  co-extensive  with  his  claim*,  and  limitation  at  once  began  to 
run  in  his  favor  as  to  all  the  land  covered  by  the  deed.  Instructions 
Nos.  1  and  2,  given  at  appellee's  instance,  conform  to  this  view  of  the 
law  and  are  therefore  approved.  It  follows  that  Instruction  No.  1 
asked  for  by  appellant  was  properly  refused.  Under  the  pleadings 
and  proof  in  the  case  appellant  could  not  have  been  prejudiced  by 
appellee's  third  instruction  as  the  right  of  recovery  did  not  depend 
upon  appellant's  title,  but  upon  that  of  appellee.  The  second  in- 
struction asked  by  appellant  was  properly  refused.  Yeager  could 
not  be  estopped  by  oral  or  written  admissions  made  by  his  remote 
vendor,  Willis  Bagby,  unless  notice  thereof  was  carried  hcxne  to  him 
before  his  purchase.  Instruction  No.  5  was  much  too  favorable  to 
appellant.  Perceiving  no  valid  objections  to  the  ruling  of  the  court, 
the  judgment  is  afRrmed. 

Halbert  &  Taylor,  for  appellant. 

G.  M.  Thomas,  Phister,  for  appellee. 
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G.  W.  West  v.  Irving  &  Campbell. 

>1omettead — Land  Subject  to. 

The  right  of  a  debtor  and  his  family  to  a  homestead  extends  to 
land  on  which  he  has  an  actual  bona  fide  residence. 

Af  PEAL  FROM  FAYETTE  CIRCUIT  COURT. 

June  6,  1873. 

Opinion  by  Judge  Pryor  : 

It  does  not  appear  that  the  appellant  had  or  claimed  his  home  on 
the  dower  estate  of  his  mother.  He  was  not  in  the  possession  and 
had  no  right  to  the  possession.  The  statute  was  intended  to  secure 
insolvent  debtors  in  homesteads  that  they  owned  and  possessed  and 
this  protection  against  creditors  is  as  much  for  the  benefit  of  the 
family  of  the  debtor  as  the  debtor  himself.  It  is  not  necessary  that 
the  debtor  should  be  actually  living  on  the  land  at  the  time  the  exe- 
cution is  levied  in  order  to  claim  the  exemption,  but  it  must  be  re- 
garded by  the  debtor  as  his  actual  bona  Me  residence,  a  mere  tem- 
porary residence  would  not  perhaps  deprive  him  of  this  right,  but 
where  he  is  not  in  the  possession  of  the  premises  and  has  his  actual 
residence  elsewhere  or  after  having  lived  upon  the  land  removes 
from  it,  making  some  other  place  his  bona  Me  residence,  the  right 
to  the  exemption  can  not  be  asserted.  If  the  statute  can  be  made 
to  apply  to  the  present  case  the  eflfect  would  be  that  every  owner  of 
land  being  a  housekeeper  with  a  family,  would  be  entitled  to  an  ex- 
emption of  $1,000  in  value  of  the  land,  whether  he  ever  lived  upon 
it  or  not.  This  court  has  adhered  to  this  view  of  the  questions 
presented  in  too  many  cases  to  attempt  now  to  enlarge  by  judicial 
construction  the  operation  of  this  homestead  law. 

The  judgment  is  aflHrmed. 

Kinkead,  Darnell,  for  appellant. 
P.  H.  Johnston,  for  appellee. 
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Samuel  W.  Thompson,  Trustee,  etc,  v.  John  Jones,  etc. 

Vendor  and  Purchaser — Pleading — ^Tltie  of  Vendor. 

In  an  action  to  coerce  the  payment  of  the  purcfaaae  price  of  land, 
the  plaintiff  was  held  to  have  failed  to  allege  and  prove  that  he  had 
title  to  the  land  which  he  conveyed  to  the  defendant 

APPEAL  FROM  SOOTT  CIRCUrT  COURT. 

June  6,  1873. 

Opinion  by  Judge  Peters  : 

On  the  1st  of  February,  1865,  Samuel  Berrosford  instituted  a  suit 
in  the  court  below  against  John  Jones  and  Samuel  W.  Thompson  to 
coerce  the  pa3mient  of  a  balance  of  the  price  of  a  tract  of  land  sold 
by  said  Berrosford  to  Jones,  situate  in  Scott  County,  by  the  en- 
forcement of  an  alleged  lien  on  the  land  for  amount  claimed. 

About  the  same  time  said  John  Jones  instituted  a  suit  in  said 
court  against  said  Samuel  W.  Thompson  to  coerce  the  payment  of 
various  installments  of  purchase  money  due  him>  by  Thompson,  for 
the  same  tract  of  land  as  may  be  inferred  from  the  allegations  of 
Berrosford  in  his  petition  against  Jones. 

The  two  suits  were  consolidated  and  heard  together,  and  judg- 
ment having  been  rendered  in  favor  of  the  plaintiffs  in  each  case, 
subjecting  the  land  to  sale  to  satisfy  their  demands,  Thompson  has 
appealed. 

It  is  to  be  observed  that  Berrosford  wholly  failed  to  allege  that 
he  has  title  to  the  land  which  he  alleges  he  sold  to  Jones,  and  ex- 
hibits no  title  whatever  to  himself. 

Jones,  in  an  amended  petition  against  Thcxnpson,  alleges  that  he 
and  his  father,  Peter  Jones,  under  whom  be  claims  (he  having  pur- 
chased the  entire  interest  of  the  other  heirs),  as  he  says  have  been 
in  the  peaceable  adverse  possession  of  the  land  continuously  for  more 
than  41  years,  and  that  having  a  perfect  legal  title  he  is  able  and 
willing  to  convey  the  same.  But  he  failed  to  state  how  many  heirs 
his  father  left.  Several  deeds  from  persons  of  his  name,  and  from 
married  women  bearing  different  names,  are  filed  in  the  suits,  but 
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there  is  no  proof  to  identify  those  persons  as  the  h«irs  of  Peter 
Jones. 

Besides,  it  appears  from  Berrosford's  petition  against  Jones,  etc., 
that  he  sold  the  land  or  a  part  of  it  to  Jones ;  but  how  much  or  how 
he  derived  title  to  the  same  does  not  appear.  The  tract  which 
Peter  Jones  purchased  of  Nelson's  heirs  composed  only  a  little  over 
one-third  of  the  land  sold  by  Jones  to  Thompson,  to  that  portion 
Jones  made  out  title  by  proof  of  long  and  continued  possession ;  but 
for  the  residue  of  the  tract  he  exhibited  no  derivation  of  title  what- 
ever. 

And  for  whatever  interest  Berrosford  may  have  had  in  the  land 
the  deed  from  him  and  wife  is  wholly  insufficient.  It  was  executed 
out  of  the  state  and  appears  to  have  been  acknowledged  before  a 
notary  public,  which  acknowledgment  did  not  authorize  the  same 
to  be  recorded  in  this  state.    Sec.  17,  Chapter  24,  1  T.  S.  281. 

Dorcas  Jones,  who  was  an  heir  of  Peter  Jones,  deceased,  sold  by 
executory  contract  all  her  interest  in  the  land  to  Robinson  Jones, 
while  she  was  a  single  woman,  and  her  obligation  for  a  conveyance 
of  her  interest  is  filed ;  but  how  John  Jones  became  entitled  to  that 
interest  is  not  shown.  This  lady  afterwards  married  a  man  by  the 
name  of  Welden  and  died  leaving  an  only  child,  Peter  Welden,  who 
is  an  infant,  and  in  order  to  perfect  the  title,  steps  shauld  be  taken 
to  get  the  legal  title  from  him  which  descended  from  his  mother, 
and  John  Jones  should  manifest  his  right  to  that  interest. 

For  these  errors  and  irregularities  the  judgment,  both  as  to  Ber- 
rosford and  Jones  must  be  reversed  and  the  cause  remanded  with 
directions  to  allow  them  further  time  to  perfect  the  title  to  the 
lands,  and  for  all  the  costs  in  perfecting  the  title  they  must  be 
made  responsible  and  they  must  pay  the  costs  in  this  court.  They 
should  amend  their  pleadings  and  exhibit  their  derivation  of  title. 
This  reversal  does  not  necessarily  set  aside  the  sale  made  by  the 
master  under  the  judgment. 

Damaby,  for  appellant 

Lindsey,  for  appellee. 
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Petek  Bramlett's  Ex'e  v.  Clarissa  Bramlette,  etc. 

Wlllt— Provision  for  Support  of  slaveo. 

Where  a  testator  provided  in  his  will  for  a  comfortable  support 
of  two  of  his  fllayee  the  proYlsion  for  the  benefit  of  the  stares  should 
be  upheld.  It  being  the  duty  of  the  court  to  set  apart  a  sum  sui&cient 
for  tlielr  comfortable  support 

Wills — Slaves  as  Devisees. 

Where,  prior  to  the  adoption  of  the  13th  amMidment  to  the  Federal 
Constitution,  a  testator  made  provisions  in  his  will  for  the  aupport  of 
two  of  his  slaves*  and  the  testator  died  after  the  adoptlcm  dt  the  13th 
amendment,  the  devisees  had  the  legal  capacity  to  sue  in  their  own 
names,  since  the  will  spoke  from  the  time  of  the  testator's  death. 

APPEAL  F^OM  BOURBON  CIRCUIT  COURT. 

June  6,  1878. 

Opinion  by  Judge  Lindsay  : 

It  is  not  to  be  asumed  that  Peter  Bramlett,  deceased,  in  making 
provision  in  his  will  for  the  comfortable  support  of  his  two  slaves, 
Hiram  and  Clarissa,  intended  merely  to  discharge  a  leg^l  duty. 
Upon  the  contrary,  it  is  clear  that  his  object  was  to  make  them  as 
individuals  the  recipients  of  his  bounty.  Had  the  institution  of 
slavery  continued  to  exist,  they  could  not  have  taken  as  legatees, 
but  the  duty  imposed  upon  the  executor  was  one,  the  discharge  of 
which  the  courts  would  have  enforced.  The  testator  did  not  change 
the  provisions  of  his  will  by  reason  of  the  adoption  of  the  13th 
Article  of  Amendment  to  the  Federal  Constitution.  It  spdce  from 
the  time  of  his  death,  and  as  appelleees  were  then  free  people,  they 
were  capable  of  taking  as  devisees  and  had  the  legal  capacity  to 
sue  in  their  own  name.  The  court  below  properly  held  that  the  pro- 
vision for  their  benefit  should  be  upheld,  but  we  are  of  opinion  that 
the  judgment  is  eroneous  in  its  details.  The  court  reserves  the 
power  to  make  additional  allowances  to  appellees  at  its  discretion. 
Under  such  a  state  of  case  it  is  impossible  for  the  executor  to  de- 
termine what  sum  of  money  it  will  be  necessary  to  retain,  in  order 
to  be  able  to  obey  the  future  orders  of  the  court 
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A  sum  sufficient  to  yield  annually  the  amount  necessary  to  sup- 
port comfortably  the  two  appellees  should  be  set  apart.  The  sum 
should  be  fixed  by  the  court  In  case  it  becomes  necessary  to  make 
additional  allowances,  the  court  may  direct  the  principal  to  be  en- 
croached upon.  Appellees  are  not  entitled  to  be  supported  in  idle- 
ness, but  should  be  required  to  assist  in  supporting  themselves. 
Judgment  reversed  and  the  cause  remanded  for  proceedings  con- 
sistent with  this  opinion. 

DoMS,  for  appellant. 

R.  Mann,  C  C.  Lockhart,  for  appellees. 


W.  C  Mills,  etc.  v.  W.  H.  Chelf. 

Husband  and  Wife— Individual  Liability  of  Wife  on  Note. 

A  note  executed  by  a  feme  covert  (for  the  purctutse-money  of  land 
bought  by  her  can  not  be  enforced. 

Principal  and  Surety — Liability  of  Surety  on  Note. 

Where  the  oonsideratioxi  for  a  purchase-money  note  for  land  ex- 
ecuted by  a  feme  covert  fails,  the  suretiee  on  the  note  can  not  be  held 
liabla 

Contracte— -Executory  Contract  of  Married  Woman. 

A  mere  executory  contract  executed  by  a  married  woman  for  the 
purchase  of  land  can  not  be  enforced  against  her  or  her  sureties  on 
the  purchaae-money  notes. 

AFFBAL  FROM  MARION  CIROUIT  COURT. 

March  26, 1873. 

Opinion  by  Judge  Piiyor: 

On  the  2Sth  of  December,  1870,  W.  H.  Oielf  sold  to  Mrs.  Mary  M. 
Mills  a  house  and  lot  in  Lebanon,  Kentucky,  for  the  sum  of  six- 
teen hundred  dollars  and  executed  to  her  his  bond  for  title.  The 
purchase  money  was  made  payable  in  installments,  the  two  first 
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payments  in  notes  with  sureties  thereon,  the  first  for  $200,  due  the 
4th  of  April,  1871,  and  the  other  for  $400,  due  the  2Sth  of  December, 
1871. 

Mrs.  Mills,  at  the  time  she  made  this  purchase,  was  a  feme  co- 
vert,  and  the  note  for  two  hundred  dollars  seems  to  have  been  signed 
by  her  husband,  W.  G.  Mills,  and  F.  Raley  as  her  sureties.  The 
present  action  was  instituted  at  law  against  Mrs.  Mills  and  the 
parties  whose  names  appear  as  sureties  on  this  note  (her  husband 
being  one  of  them)  alleging  their  failure  to  pay  and  asking  a  judg- 
ment. Mrs.  Mills  filed  her  answer  alleging  her  coveture  at  the  date 
of  the  contract  and  denying  plaintiff's  right,  either  at  law  or  equity, 
to  enforce  it  against  her.  She  also  set  forth  its  terms,  and  insists 
that  it  is  prejudicial  to  her  interests,  and  asks  that  the  ccmtract  be 
rescinded  and  the  cause  transferred  to  a  court  of  equity  for  that 
purpose.  Mills,  the  husband,  and  Raley,  who  signed  the  note  as 
sureties,  also  filed  answers  setting  forth  the  coverture  of  Mrs.  Mills 
as  well  as  the  substance  of  her  answer  and  insists  that  as  they  are 
only  sureties  on  the  note  and  have  no  other  connection  with  the 
contract  of  purchase,  that  if  Mrs.  Mills  is  released  by  the  revision  of 
the  contract  they  are  also  discharged  from  liability. 

A  general  demurrer  was  filed  to  each  answer  and  sustained,  to 
which  an  exception  was  taken. 

The  cause  was  continued  as  to  Mrs.  Mills  and  a  judgment  ren- 
dered against  the  remaining  obligors  for  the  amount  of  the  note 
and  interest  and  from  which  they  prosecuted  this  appeal. 

It  is  clear  that  this  executory  contract  cannot  be  enforced  against 
Mrs.  Mills  by  reason  of  her  coveture  at  the  time  of  its  execution. 
Nor  can  a  recovery  be  had  upon  the  note  as  against  her  for  the  pur- 
chase money  for  the  same  reason.  She  could  have  made  no  con- 
tract with  reference  to  her  property  that  would  have  been  obli- 
gatory, or  that  the  Qiancellor  could  have  enforced.  It  results, 
therefore,  that  the  Chancellor  erred  in  sustaining  the  demurrer  to  her 
answer.  She,  it  is  true,  is  not  an  appellant  in  the  present  record, 
but  the  case  is  still  pending  against  her  in  the  court  below,  and  tfie 
inevitable  result  must  be  a  rescission  of  the  contract  by  the  Chancel- 
lor so  far  as  the  feme  covert  is  concerned.  If  the  contract  is  re- 
scinded as  to  Mrs.  Mills,  can  it  be  made  obligatory  on  the  remaining 
obligors,  who  are  no  party  to  it  other  than  their  names  to  the  note 
as  sureties  for  the  purchase  money?  It  is  well  settled  that  where  one 
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becomes  the  surety  of  an  infant  or  a  feme  covert,  upon  a  con- 
tract, it  is  binding  on  the  surety,  although  the  principal  laboring  un- 
der the  disability  is  released  for  the  reason  that  it  is  as  much  his 
contract  as  that  of  the  principal.  "  Short  v.  Bryant,  10  B.  Monroe, 
page  10.  Gaines,  Administratrix,  v.  Poor,  3  Met,  page  503.  In 
the  present  case,  however,  if  the  married  woman  is  released  from 
her  contract  of  purchase  she  fails  to  get  the  land,  and  remains  in- 
debted to  the  appellee  for  the  purchase  money,  and  as  the  cause  now 
stands  the  vendor  would  have  his  judgment  against  the  sureties 
upon  the  note  and  a  suit  pending  against  the  feme  covert  in  which 
the  contract  must  be  rescinded,  by  which  the  appellee  gets  his  land 
and  at  the  same  time  has  his  judgment  for  the  purchase  money. 
Whilst  the  surety  of  an  infant  or  feme  covert  is  held 
liable  to  perform  the  contract,  still  where  the  consideration  fails  or 
where  the  infant  or  feme  covert  fails  to  get  that  for  which  the  money 
was  agreed  to  be  paid  a  chancellor  would  hardly  coerce  payment  of 
the  surety.  In  this  case  the  feme  covert  asks  to  have  the  contract 
rescinded,  and  if  this  is  done  upon  the  state  of  facts  presented, 
the  vendor  can  only  take  his  land  back,  and  the  sureties  are  dis- 
charged. "Where  obligors  never  entered  into  any  contract  of  pur- 
chase, nor  do  they  hold  a  bond  for  title,  no  action  could  be  main- 
tained by  them  against  the  appellee  to  enforce  a  compliance  with 
its  terms,  as  they  are  not  parties  to  it,  nor  are  they  entitled  to  a 
conveyance,  nor  have  they  any  right  to  have  the  property  sold  and 
these  notes  discharged,  as  the  feme  covert  insists  that  she  is  not 
bound  by  either  the  title  bond,  she  has  accepted  from,  or  the  notes 
she  has  executed  to,  the  appellee.  In  a  petition  filed  by  the  appellee 
against  these  sureties  alleging  the  acceptance  of  the  deed  by  Mrs. 
Mills  the  chancellor  upon  this  executed  contract  would  enforce  pay- 
ment, for  the  reason  that  the  feme  covert  has  received  that  for  which 
the  notes  were  given.  If  the  petition,  however,  seeks  only  to  enforce 
a  contract  merely  executory  as  against  this  married  woman,  will  the 
chancellor  hold  those  who  sign  the  note  as  sureties  liable  and  rescind 
the  contract?  We  think  not,  and  on  the  other  hand,  if  the  sureties 
are  made  to  accept  the  deed  and  perform  the  contract,  they  are  com- 
pelled to  take  that  which  they  never  purchased  and  to  comply  with 
a  contract  they  could  not  have  enforced. 

If  the  husband  should  make  a  contract  jointly  with  the  wife  and 
agree  that  the  deed  should  be  made  to  the  latter  the  contract  could 

46 


then  doabdcss  be  enforced  as  against  the  liinhjnd,  or  if  die 
t'fWil  TACt  was  n?a4r  at  tnc  iDStaooe  of  the  IiiuJmihI  foe  tnc  qt*^"^  of 
the  wife,  it  may  be  diat  the  oootract  would  be  icgaided  as  that  of 
the  hnsband  and  a  chancellor  would  enforce  it  WfaetfKr  die  fans- 
band  can  bind  himself  as  the  snretj  of  the  wife  b  a  qoestioa  not 
necessary  now  to  decide.  The  dcnmirer  to  each  oi  the  auswcis 
should  have  been  OYermled  in  order  that  these  qnestioos  it  desired 
mig^  have  been  made,  and  at  any  rate  no  judgment  shoold  have 
bem  rendered  against  those  signing  the  note  as  sureties  until  die 
chancrHor  had  determined  to  enforce  the  contract  Upon  the  return 
of  the  cause  the  case  should  be  transferred  to  the  equity  dodoet  and 
the  parties  allowed  to  amend  their  pleadings. 

The  judgment  is  reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  with  diis  opmion. 


C  Sanders,  Execuhix,  J  no.  Rodman,  Mills,  for  appellant. 
W.  H.  Chdf,  L.  H.  Noble,  for  appellee. 


Creath  Shsopshise,  Trustee^  etc.,  v.  W.  S.  PkYOR. 

Trusts    Discretion  of  Trustae    Sale  and  Re-lnveetment 

Where  a  tmst  deed  anthorizee  a  tmstee  to  dispose  of  the  land  and 
inrest  the  proceeds  In  other  land  in  a  manner  to  promote  the  intnest 
of  the  cestnis  qoe  tmst^it,  the  trustee  was  invested  with  such  dis- 
cretion as  to  the  welfare  oC  the  cestnis  que  tmstent  as  anthivisee  a 
re-investment  of  the  proceeds  of  the  sale  in  other  land  in  tmst  fbr 
the  beneficiaries. 

Execution— Title  to  Property. 

Where  at  the  time  a  creditor  subjected  land  to  the  payment  of  his 
debt,  the  legal  title  wae  not  in  the  debtor,  the  sale  passed  no  title 
to  the  purchaser,  since  a  sale  under  execution  was  not  the  proper 
means  of  subjecting  the  land. 

APPEAL  FROM  SCJOTT  CIRCUIT  COURT. 

June  6, 1873. 


Creath  Shropshire,  Trustee  v.  W.  S.  Pryor.  723 

Opinion  of  the  Court. 

Opinion  by  Judge  Hardin  : 

By  the  deed  of  Joseph  Shropshire  of  October  7,  1841,  the  trus- 
tee, Crockett  Shropshire,  was  authorized  to  "dispose  of  the  land,  the 
ultimate  proceeds  of  which  were  invested  in  the  land  bought  of 
Emmerson,"  in  a  manner  so  as  to  promote  the  interest  of  Mrs. 
Porter  "and  her  increase,"  otherwise,  her  children.  This,  in  our 
opinion,  gave  such  discretion  to  the  trustee  in  view  of  the  welfare  of 
the  family,  the  raising  and  maintenance  of  the  children  as  admitted 
of  the  investment  in  the  land  conveyed  by  Emmerson,  simply  in  trust 
for  Mrs.  Porter. 

The  appellee  had  therefore  a  right,  tmder  Sec.  23,  Chapter  80  of 
the  Revised  Statutes,  to  subject  the  interest  of  Mrs.  Porter  to  his 
debts,  and  her  children  having  no  vested  interest,  and  not  being 
necessary  parties,  could  not  question  the  correctness  of  the  judg- 
ment, even  for  errors  which  might  be  available  to  them  if  they  were 
interested  parties. 

The  appellee  failed  to  exhibit  the  record  evidence  of  his  judg- 
ments, executions  and  securities,  and  his  assignment  of  the  claim 
of  Buckley  &  Pierce.  But  the  non-production  of  these  evidences  is 
virtually  cured  by  the  admissions  of  Mrs.  Porter's  answer;  and 
the  plaintiff  showed  himself  entitled  to  relief  in  equity,  to  the  ex- 
tent of  subjecting  enough  of  the  land  to  pay  his  debts,  interest  and 
costs.  But  he  was  not  entitled  to  the  relief  the  court  adjudged  sus- 
taining his  claim  to  the  25^  acres  of  land  under  his  purchase  and 
the  sheriff's  deed,  for  the  reason  that  the  legal  title  not  being  in 
Mrs.  Porter,  the  levy  and  sale  under  execution  was  not  the  appropri- 
ate or  authorized  means  of  subjecting  the  land  and  passed  no  title 
to  the  appellees. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  with 
instructions  to  render  a  judgment  setting  aside  the  sheriff's  sale 
and  deed,  but  enforcing  the  plaintiff's  claims  by  a  sale  of  enough  of 
the  land  to  satisfy  the  same  and  costs  of  sale,  should  one  be  made. 

Judge  Pryor  did  not  sit  in  this  case. 

Lindsey,  for  appellant. 
Damaby,  for  appellee. 
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Sarah  J.  Gamble's  Ex'r  v.  F.  Humbert  and  Others. 

Frauds,  Statute  of — Sufficiency  of  Memorandum. 

Where  a  memorandum  relied  on  gives  no  description  of  the  prop- 
erty alleged  to  have  been  leased,  and  the  parties  were  not  in  posses- 
sion of  the  property  when  the  memorandum  was  made,  and  did  not 
afterwards  take  posseeelon  of  it  and  the  property  could  only  be 
located  by  extrinsic  evidence,  it  is  not  sufficient  to  take  the  trans- 
action out  of  the  statute  of  frauds. 

Vendor  and  Purchaser — Recovery  for  Improvements  by  Vendor. 

Where  no  enforceable  contract  of  sale  has  been  made^  a  vendor 
can  not  recover  for  Improvements  placed  upcm.  the  land  by  him  at  the 
instance  of  the  vendees. 

APPEAL  PROM  JEFFERSON  CIRCUIT  COURT. 

June  7,  1873. 

Opinion  by  Judge  Pryor  : 

The  memorandum  relied  on  by  the  appellant  as  taking  the  present 
case  without  the  operation  of  the  statute  of  frauds  although  con- 
taining many  of  the  evidences  of  what  the  contract  should  contain 
when  fully  executed  gives  no  description  whatever  of  the  property 
alleged  to  have  been  leased.  The  court  is  unable  to  ascertain  from 
an  inspection  of  it  what  character  of  real  estate  it  was,  or  even  its 
location.  The  chancellor,  when  called  upon  to  enforce  such  a  con- 
tract, would  have  to  ascertain  by  extraneous  testimony  what  prop- 
erty it  was  the  appellant  was  endeavoring  to  lease.  This  court  in 
the  case  of  Over  street  v.  Rice,  4  Bush  1,  where  the  contract  had 
been  entered  into  for  an  exchange  of  farms,  and  the  exchange  actu- 
ally made  permitted  parol  proof  to  identify  the  property  for  the 
reason  that  the  parties  by  their  subsequent  acts  in  actually  taking 
possession  has  so  identified  it  as  to  remove  all  uncertainty  in  regard 
to  what  property  had  been  exchanged.  It  was  upon  that  same  rea- 
soning that  the  court  in  the  case  of  Ellis  v.  Deadman's  Heirs,  4  Bibb. 
466,  adjudged  that  the  writing  if  it  had  specified  the  terms  of  the 
contract  would  have  been  enforced  although  the  only  description  of 
the  property  sold  was  "that  it  was  a  house  and  lot  in  Versailles." 
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The  vendee  had  paid  a  part  of  the  purchase  money  and  was  in  the 
possession  of  the  property,  so  there  could  have  been  no  question  as 
to  its  identity.  The  parties  in  this  case  were  not  in  the  passession 
of  the  property  when  the  memorandum  was  made  nor  did  they  take 
possession  afterwards  or  in  any  manner  consummate  the  proposed 
agreement.  The  memorandum  was  evidently  made  in  order  that  a 
contract  might  be  written  from  it,  and  there  is  no  evidence  that  the 
appellees  ever  agreed  to  accept  it.  The  mere  fact  that  the  vpndor 
signs  the  writing  does  not  bind  the  party  purchasing  unless  there  is 
an  acceptance.  If  there  had  been  an  acceptance,  however,  of  its 
terms  as  stated  in  the  memorandum  the  statute  of  frauds  would 
have  defeated  the  recovery  as  there  was  no  description  of  the  prop- 
erty. By  permitting  parol  proof  to  supply  such  an  omission  the 
statute  would  be  rendered  inoperative  and  the  rule  heretofore  estab- 
lished with  reference  to  the  principle  involved,  greatly  enlarged. 
Nor  is  the  appellee  entitled  to  recover  upon  the  second  count  in  the 
petition.  Parties  who  enter  in  possession  of  property  as  pur- 
chaser or  lessee,  in  good  faith,  and  make  improvements,  are  per- 
mitted to  recover  the  value  of  the  improvements  made  when  the 
lessee  or  vendor  refuses  to  execute  the  contract  for  the  reason  that 
the  venue  has  had  the  property  increased  in  value  by  the  labor  and 
means  of  those  who  derive  no  benefit  from  it.  In  the  present  case, 
however,  the  vendor  is  attempting  to  recover  for  an  improvement 
that  she  has  placed  upon  her  own  property  or  damage  on  account 
of  alterations  made  in  the  building  at  the  instance  of  the  appellees. 
If  the  appellant  is  entitled  to  recover  in  such  a  case  it  must  be 
upon  the  idea  that  a  contract  that  could  be  enforced  was  made  be- 
tween the  parties.  It  has  been  adjudged  that  no  action  could  be 
maintained  on  such  a  writing  and  it  would  be  incumbent  to  make 
a  party  liable  for  the  violation  of  an  obligation  which  neither  a  court 
of  law  or  equity  can  enforce.  If  the  appellees  had  derived  any  ben- 
efit from  a  parol  contract  of  leasing  that  has  been  avoided  by 
them,  they  could  be  made  liable  if  in  possession  and  the  contract 
had  been  adjudged  null  and  void ;  for  the  reason  that  its  terms  were 
not  set  forth  they  would  be  liable  for  the  rent,  or  for  breach  com- 
mitted upon  the  premises.  This  liability  arises  from  the  benefits  re- 
ceived from  the  use  of  the  property  or  injuries  committed  while  in 
the  possession  and  not  for  the  reason  that  a  contract  was  made  that 
could  be  enforced  between  the  parties.  The  building  in  this  case  is  on 
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the  premises.  The  improvement  inures  to  the  benefit  of  the  vendor 
and  there  is  no  way  of  making  the  appellees  liable  in  such  a  case  in 
the  absence  of  a  valid  contract,  for  the  performance  of  which  they 
were  bound.    The  judgment  is  affirmed. 


Arbogust,  for  appellant. 
G^zlay,  Y.  &  R.,  for  appellee. 


John  Perry  v.  Hardin  Hunter. 

Trusts — Liability  of  Trust  Property  for  Debts. 

Where  land  is  devised  for  the  benefit  of  the  testator's  son  and  the 
son's  wife  and  children,  the  chancellor  has  no  power  to  subject  the 
land  to  the  payment  of  tbe  eon's  debts,  or  its  proceeds  or  product, 
unless  there  should  be  a  surplus  of  the  product  or  actual  increase 
after  supporting  the  son  and  his  wife  and  childrsiL 

Parties — Suit  to  Subject  Trust  Property  to  Payment  of  Debts. 

In  an  action  to  Bubject  land  devised  to  the  testator's  son,  wife  and 
children  for  their  support,  to  the  payment  of  the  son's  debts,  the 
wife  and  children  should  also  be  made  defendants. 

APFDAL  FROM  JESSAMINS  CIRCUIT  COURT. 

'  June  7, 1878. 

Opinion  by  Judge  Pryor  : 

The  property  sold  by  the  sheriff  was  certainly  liable  to  the  Hen  of 
the  landlord  and  therefore  Hunter,  under  whose  execution  it  was 
sold,  acted  properly  in  paying  it,  and  particularly  when  it  was  sold 
with  this  agreement,  as  the  return  of  the  sheriff,  although  informal, 
clearly  shows.  It  is  clear  from  the  will  of  John  Perry,  deceased, 
that  the  wife  and  children  of  his  son,  John  Perry,  Jr.,  were  entitled 
as  beneficiaries  in  conjunction  with  their  father  to  the  care  and  prod- 
ucts of  the  seventy-five  acres  of  the  land  for  their  support  and  main- 
tenance. This  land  was  devised  for  that  purpose  and  the  chancellor 
has  no  power  to  subject  the  land  to  the  payment  of  John  Perry's 
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debts  or  its  proceeds  or  products  unless  there  should  be  a  surplus 
of  the  products  or  actual  increase  left  after  supporting  the  family. 
The  wife  and  children  should  have  been  made  defendants  to  the  ac- 
tion and  the  action  referred  to  a  commissioner.  If  it  appears  by  his 
report  that  there  is  anything  left  at  the  end  of  each  year  after  sup- 
porting the  family,  as  provided  in  the  will,  it  can  be  applied  to  the 
pa3rment  of  this  debt.  The  judgment  is  reversed  and  cause  re- 
manded for  further  proceedings  consistent  herewith. 

M enough,  for  appellant 

Anderson,  for  appellee. 


Daniel  B.  Curd  v.  King  A.  Stinnett. 

Trlal^ — I  nstruetion. 

An  instruction  wlilch  in  effect  telle  the  Jury  to  give  the  evidence 
such  consideration  and  weight  in  making  up  their  verdict  as  they 
may  deem  proper,  is  not  prejudicial  to  defendant  as  it  left  the  Jury 
free  to  act  and  can  hardly  he  regarded  as  an  incFtruction.    • 

Appeal^ — Reversal— Olving  or  Refusing  Instructions. 

The  Court  of  Appeals  can  not  reverse  a  judgment  for  an  error  of 
the  trial  court  in  giving  or  refusing  instructionsp  unless  the  ruling 
has  heen  excepted  to. 

APFDAIi  FROM  JSSSAiBilNB  CIRCUIT  COURT. 

June  7,  1873. 

Opinion  by  Judge  Peters  : 

After  the  evidence  was  concluded  on  both  sides  the  jury  retired 
to  consider  their  verdict  without  having  been  instructed  as  to  the 
law  of  the  case,  neither  party  having  asked  any  instructions. 

After  an  absence  of  several  hours  they  returned  into  court  and 
asked  the  judge  what  was  the  legal  effect  of  a  promise  made  by  ap- 
pellant to  appellee  that,  he  would  pay  for  the  cattle  if  he  would  let 
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Lanham  have  them,  and  the  judge  told  them,  that  if  they  believed 
from  the  evidence  that  Curd  told  Stonnett  before  he  sold  the  articles 
charged  to  Lanham  that  he  would  pay  for  them,  they  might  infer 
from  that  fact  that  Lanham  and  Curd  were  partners,  or  they  might 
not  so  infer  at  their  discretion.  On  the  contrary,  if  they  believed 
from  the  evidence  that  Curd  made  any  such  promise  to  Stinnett 
after  the  articles  charged  were  sold  to  Lanham  by  Stinnett  it  did  not 
bind  Curd  unless  the  promise  was  reduced  to  writing.  This  instruc- 
tion left  the  jury  free  to  put  such  construction  on  the  evidence  as 
they  deemed  proper,  if  indeed  it  would  be  r^^arded  as  an  instruc- 
tion. It  was  in  effect  saying  to  the  jury,  you  have  heard  the  evi- 
dence and  you  will  give  to  it  such  weight  in  making  up  your  verdict 
as  you  deem  proper.  This  we  can  not  regard  as  prejudicial  to  ap- 
pellant. 

But  if  it  were  otherwise  there  is  no  exception  to  the  ruling  of 
the  court  below  in  giving  the  instruction  to  the  jury.  And  this 
court  can  not  reverse  a  judgment  for  an  error  of  the  court  below 
in  giving  or  refusing  instructions  unless  the  ruling  of  that  court  is 
excepted  to,  as  has  been  repeatedly  decided. 

There  is  some  conflict  in  the  evidence  and  the  verdict  certainly  is 
not  so  flagrantly  against  the  weight  of  the  testimony  as  to  authorize 
this  court  to  interfere  on  that  ground. 

The  judgment  must  be  affirmed. 

Brown,  for  appellant. 
Anderson,  for  appellee. 


C.  C.  Dixon  v.  James  S.  Cheatham's  Adm'r,  etc. 

New  Trial — ^Tlme  of  Action  for. 

Under  §  373,  Civ.  Code,  an  action  for  a  new  trial  must  be  brougbt 
wit]iin  three  years  after  the  rendition  of  the  Judgment  sought  to  be 
set  aside. 

New  Trlal^ — Pleading — Diligence. 

TVbere  plaintiff,  in  a  petition  for  a  new  ttrial  because  of  newly  dis* 
covered  evidence,  fails  to  aUege  that  he  made  any  effort  to  dlsooTer 
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the  evidence  in  question,  but  it  appeared  that  (he  accidentally  found 
the  evidence  when  not  looking  for  it,  but  could  have  found  it  before 
the  trial  if  lie  had  looked  for  it,  the  petition  is  demurrable. 

APPEAL  FROM  HENDERSON  CIRCUIT  COURT. 


By  Subsec.  7  of  Sec.  369  of  the  Civil  Code  appellant  might  have 
been  entitled  to  a  new  trial  if  he  had  alleged  and  shown  that  he  had 
newly  discovered  evidence  material  to  him  which  he  could  not  with 
reasonable  diligence  have  discovered  and  produced  at  the  trial. 

But  he  fails  to  allege  in  his  petition  that  he  made  any  effort  to 
discover  any  evidence  of  the  payment  of  the  money  and  from  the 
statements  therein  made  it  is  manifest  that  he  accidentally  and  when 
he  was  not  looking  for  said  paper,  found  it,  and  could  have  found  it 
before  the  trial  if  he  had  put  himself  to  the  trouble  to  look  for  it. 
The  demurrer  was  properly  sustained. 

And  besides  such  a  suit  as  this  can  not  be  maintained  unless  it  be 
brought  within  three  years  after  the  final  judgment  sought  to  be 
set  aside.  Sec.  373.  The  final  judgment  was  rendered  and  the 
money  paid  more  than  three  years  before  this  action  was  instituted. 

The  judgment  must  be  afRrmed. 

Sizemore,  for  appellant. 
Yeoman,  for  appellees. 


O.  H.  Perry,  etc.,  v.  John  D.  Scott,  etc. 

Arbitration  and  Award — Unanimity  of  Decision. 

Under  ch.  3,  R.  S.,  relating  to  submission  of  controversieB  to  arbi- 
tration, all  the  arbitrators  and  the  umpire,  if  there  be  one,  should  act 
together,  and  if  there  is  no  umpire,  an  award  shall  be  the  Joint  deci- 
sion of  tbe  arbitrators,  unless  the  parties  agree  to  be  bound  by  the. 
action  of  Uie  majority. 

Arbitration  and  Award — Umpire. 

The  right  to  act  as  umpire  can  only  be  conferred  by  a  rule  of 
court  from  which  the  arbitrators  derive  their  authority. 
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Arbitration  and  Award — Application  of  Statute. 

Section  3,  ch.  21,  R.  B.,  <loe»  not  apply  to  arbitratOFB  who  do  not 
derive  their  authority  directly  from  the  statute,  but  from  agreement 
of  the  parties  or  rule  of  the  court 

APFDAL  FROM  JBSSAMINi:  CIRCCnT  COURT. 

June  9,  1873. 

Opinion  by  Judge  Lindsay  : 

The  order  of  court  under  which  the  arbitrators  acted  in  this  mat- 
ter, does  not  designate  either  of  them  as  umpire,  nor  in  terms  or 
by  implication  invest  two  of  them  with  authority  to  make  and  return 
an  award. 

By  Sec.  1,  Chapter  3,  Revised  Statutes,  it  is  provided  "That  all 
controversies  which  might  be  the  subject  of  a  suit  or  action  may  be 
submitted  to  the  decision  of  one  or  more  arbitrators,  or  to  two  and 
their  umpire,  in  the  manner  provided  in  this  chapter.  If  any  arbi- 
trator shall  fail  or  refuse  to  act,  the  court  may  set  aside  the  order 
of  reference."  Sec.  5,  lb.  They  (the  arbitrators)  and  their  umpire, 
if  there  be  one,  shall  meet  together  and  hear  evidence,  and  when 
their  award  is  made,  shall  reduce  it  to  writing  and  sign  it.  Sec  6, 
lb.  It  is  evident  from  the  provisions  of  this  chapter  that  it  is  in- 
tended that  all  the  arbitrators  and  the  umpire,  if  there  be  one,  shall 
at  all  times  sit  and  act  together,  and  when  there  is  no  umpire,  that 
the  award  shall  be  the  joint  decision  of  all  the  arbitrators.  Such 
was  the  rule  prior  to  the  adoption  of  the  Revised  Statutes  and  the 
Civil  Code  of  Practice,  and  there  is  nothing  in  the  provisicHis  of 
either  necessarily  indicating  an  intention  on  the  part  of  the  legisla- 
ture to  change  such  rule.  The  fact  that  an  umpire  may  be  appointed, 
or  that  the  controversy  may  be  submitted  to  one  or  more  arbitrators 
without  an  umpire,  evidences  the  fact  that  it  was  contemplated  that 
the  old  practice  should  continue  unless  the  parties  availed  themselves 
of  that  right,  thus  recognized,  of  leaving  any  differences  that  might 
arise  between  two  arbitrators  settled  by  the  intervention  of  an  um- 
pire. When  three  or  more  arbitrators  are  appointed,  neither  one  of 
them  has  the  right  to  assume  the  power  or  exercise  the  powers  of 
an  umpire.  Such  powers  must  be  expressly  conferred  by  ttie  rule  of 
court  from  which  the  arbitrators  derive  all  their  authority. 
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The  arbitrators  must  all  act,  and  act  together,  not  only  in  hearing 
the  evidence  and  statements  of  the  parties,  and  in  conducting  the  ar- 
bitration, but  in  making  the  award.  The  parties  are  not  only  en- 
titled to  the  suggestions  and  arguments  of  each  and  all  of  them,  but 
(unless  they  agreed  to  be  bound  by  the  final  action  of  a  majority) 
to  have  a  decision  which  according  to  the  best  judgment  of  each 
and  all  of  them'  conforms  to  the  "law  and  evidence  and  the  equity 
of  the  case." 

It  is  eminently  proper  that  such  should  be  the  rule.  An  award, 
unlike  the  findings  or  judgments  of  ordinary  tribunals,  is  not  open 
to  revision.  It  can  not  be  set  aside  for  mistake  of  law  or  fact,  by 
the  court  to  which  it  is  returned,  nor  can  it  be  revised  by  appeal. 

Courts  of  equity  it  is  true  have  power  over  awards,  as  heretofore 
(Sec.  8,  lb.),  but  they  can  not  interfere  unless  it  be  shown  that 
the  decision  was  procured  by  the  fraud  or  misconduct  of  the  suc- 
cessful party,  or  that  the  arbitrators  acted  from  corrupt  motives 
or  were  guilty  of  a  mistake  so  palpable  as  to  evidence  partiality  or 
corruption*  CcUlcmt,  etc.,  v.  Downey,  2  J.  J.  Marshall  346 ;  Baker^s 
Heirs  v.  Crockett,  Hardin  Reports  396. 

Sec.  3,  Chapter  21,  Revised  Statutes,  does  not  in  our  opinion  ap- 
ply to  arbitrators  who  do  not  derive  their  authority  directly  from 
the  statutes,  but  from  the  agreement  of  the  parties  or  the  rule  of 
court. 

As  one  of  the  arbitrators  refused  to  unite  in  the  award  in  this 
case  it  was  properly  set  aside  and  the  parties  taking  no  steps  to  pro- 
ceed further  with  the  arbitration,  the  court  did  not  err  in  striking 
the  cause  from  the  docket. 

Bronaugh,  Anderson,  Breckenridge,  Buckner,  for  appellant. 
B.  P.  Campbell,  for  appellee. 


Commonwealth  v.  Jno.  N.  Fague. 

Courts— Jurisdiction— Appeal. 

Appeals  from  the  Judgmeiit  of  a  county  court  refushig  to  grant  a 
tayem  license  should  be  prosecuted  to  the  Court  of  Appeala 
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AFFBAI^  FBOK  TBIMBLB  CEEBCCIT  OOCST. 

June  10,  1873. 

OwKioK  BY  Judge  Lindsay  : 

The  case  of  BocUer  v.  Commonweidth,  1  DuTall  3,  settles  that 
appeals  from  the  judgment  of  county  courts  refusing  to  grant  tav- 
ern license  should  be  prosecuted  to  this  court.  Hence  the  Trimble 
Circuit  Court  had  no  jurisdiction  and  should  not  have  entertained 
the  appeal  in  this  case.  Its  judgment  directing  the  county  court  to 
set  aside  its  order  refusing  appellant  such  license,  and  to  grant  die 
same,  is  therefore  reversed.  The  cause  is  remanded  to  the  circuit 
court,  with  directions  to  dismiss  the  appeaL 

Rodman,  for  appellant. 

Drone,  for  appellee. 


Bronston  &  Francis  v.  R.  Perry  White  and  Others. 

Partition-— Deeds  to  Shares. 

Where,  by  agreement  of  the  heirs  of  a  decedent,  a  ceitain  tract 
of  the  decedent's  land  was  set  apart  to  one  of  the  heirs,  which  agree- 
ment was  recognized  as  binding  upon  the  iiarties,  and  made  so  hj 
the  Judgment  of  the  court,  the  assignors  hare  no  right  to  depriye 
snch  heir  oC  his  interest  in  the  land,  so  as  to  affect  the  rights  of 
creditors,  by  making  an  absolute  deed  thereof  to  his  t^ldren. 

Descent  and  Distribution — ^Transfer  of  Interest  by  Heir. 

Where  an  heir  has  transferred  hie  interest  in  his  father's  estate 
to  the  payment  of  his  debts,  such  intereet  when  ascertained  and  set 
apart,  becomes  subject  to  the  payment  of  the  deHaia, 

APFRAIj  from  MIADISON  dBCOTT  COURT. 

June  10,  1873. 

Opinion  by  Judge  Pryor  : 

It  is  clearly  shown  from  the  testimony  that  the  agreement  between 
the  heirs  of  Jacob  White,  dated  the  23d  of  January,  1867,  was  the 
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result  of  a  compromise  between  the  heirs  by  which  the  claim  of  R. 
P.  White  for  an  equal  interest  with  his  brothers  and  sisters  was  rec- 
ognized and  settled  upon  the  terms  therein  expressed.  By  this  agree- 
ment R.  P.  White  was  entitled  to  a  life  estate  in  fifty  acres  of  the 
land  known  as  the  "White  Oaks,"  remainder  to  his  children.  The 
evidence  conduces  to  show  that  R.  P.  White  had  by  advancement 
made  to  him  by  his  father  precluded  himself  from  asserting  or  at 
least  from  recovering  in  a  controversy  between  the  heirs  any  inter- 
est in  the  estate ;  but  although  this  is  made  to  appear,  still  when  he 
asserted  this  claim  and  received  more  from  his  father  than  the 
other  children,  the  balance  of  the  heirs,  in  order  to  prevent  litigation, 
and  it  may  be  as  an  act  of  kindness  towards  their  brother,  gave  him 
a  life  estate  in  this  fifty  acres  of  land.  It  is  true  that  cme  of  the 
heirs  was  a  married  woman  and  another  an  infant  when  this  agree- 
ment was  made,  but  afterwards  a  suit  was  instituted  for  the  pur- 
pose of  settling  the  rights  of  the  parties  or  of  partitioning  the  land, 
and  this  agreement  was  recognized  as  binding  upon  the  parties  and 
made  so  by  the  judgment  of  the  court.  The  commissioner  of  the 
court  had  no  authority  under  this  agreement  to  deprive  R.  P.  White 
of  this  interest  in  the  land  so  as  to  affect  the  rights  of  creditors  by 
making  to  his  children  an  absolute  deed  to  the  land,  nor  could  the 
judgment  of  the  court  have  affected  the  rights  of  creditors  as  they 
were  not  parties  to  the  suit.  R.  P.  White  had  prior  to  this  agree- 
ment transferred  to  these  appellants  his  interest  in  the  estate  to 
pay  this  debt,  and  when  his  interest  was  ascertained  by  the  agree- 
ment, the  land  or  his  life  estate  in  it  became  at  once  subject  to  the 
payment  of  his  debts.  He  had  no  other  estate  and  so  far  as  the  con- 
veyance affects  these  appellants  it  must  be  deemed  invalid  and  his 
life  estate  in  the  fifty  acres  of  land  known  as  White  Oaks  sold  to 
satisfy  this  debt  and  costs.  He  is  not  entitled  to  the  benefit  of  the 
homestead  law  as  the  debts  originated  long  prior  to  its  enactment. 
For  the  reasons  indicated  the  judgment  of  the  court  below  is  re- 
versed and  cause  remanded  with  directions  to  sell  so  much  of  the 
land  in  controversy  for  and  during  the  life  of  j^pellee  R.  P.  White 
as  will  pay  this  debt  and  costs  and  for  further  proceedings  consistent 
herewith. 

IV.  ChenauJt,  for  appellant. 

,  for  appellee. 
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Abram  Buford  V,  W.  R.  Cameron. 

Customs  and  Usages — Effect  on  Written  Contract. 

The  custom  of  horeemeii  can  not  control  a  written  contract  relating 
to  a  stallion,  or  change  its  legal  efTect,  especially  when  one  of  Uie 
parties  notified  the  other  that  the  custom  formed  no  part  of  the 
contract 

APFE^AL  FIIOM:  WOOI>PaRD  CIRCUIT  COURT. 

June  11, 1878. 

Opinion  by  Judge  Pryor  : 

The  rights  of  the  parties  to  this  controversy  should  be  determined 
by  the  stipulations  of  the  written  contract  between  tiiem.  It  is 
expressly  stated  in  this  agreement  that  if  the  horse  Lexington  sexes 
a  less  number  of  mares  than  forty  (or  the  number  mentioned  in 
the  writing)  Buford  is  to  have  one  thousand  dollars  for  his  trouble 
and  expense  in  keeping  the  horse  during  the  season,  and  on  his  part 
guarantees  to  Cameron  the  price  of  season  for  each  and  every  mare 
sexed  by  the  horse  and  is  individually  responsible  to  said  Cameron 
for  the  same. 

The  custom  of  the  horsemen  in  Kentucky  can  not  control  the 
terms  of  this  writing  or  change  its  legal  effect  and  particularly  when 
the  appellant  was  notified  by  Cameron  that  this  custom  formed  no 
part  of  the  contract  and  would  not  be  sanctioned  by  him.  The  right 
of  the  owners  of  mares  to  breed  back  in  the  event  they  proved  not 
to  be  in  foal  was  given  by  Buford  himself  and  in  opposition  to  the 
avowed  disapproval  by  Cameron  before  the  season  commenced.  The 
letter  written  by  appellant  to  the  appellee  in  which  he  attempts  to 
convince  him  of  the  necessity  of  changing  his  mind  with  reference 
to  this  matter  and  requesting  a  response  is  not  deemed  sufSdent  to 
show  an  acquiescence  on  the  part  of  the  appellee  in  the  action  of  the 
appellant  as  to  the  terms  of  breeding,  etc.,  and  particulalrly  when 
appellant  had  been  notified  both  by  telegraphic  dispatch  and  letter 
that  appellee  would  not  submit  to  such  terms.  We  have  considered 
the  evidence  carefully  upon  the  questions  made  on  both  the  original 
and  cross-appeal  and  in  our  opinion  the  judgment  of  the  court  below 
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gives  to  each  of  the  litigants  the  sums  of  money  they  were  entitled 
to  receive  in  a  settlement  of  their  accomits. 

This  judgment  is  therefore  afHrmed  on  both  the  original  and 
cross-appeal. 

Breckenridge,  for  appellant. 

Buckner,  Kinkead,  Buckner,  for  appellee. 


A.  J.  Herd  v.  J.  W.  &  J.  C  Cochran. 

New  Trial— Diligence— WltiiMtM. 

Wbere  defendant's  wltneeses  all  resided  In  the  county,  and  de- 
fendant does  not  appear  to  have  made  Inquiries  as  to  what  their 
testimony  would  be  untU  after  Judgment  was  rendered  and  execution 
issued,  there  was  such  lack  of  diligence  as  to  har  an  action  tor  a 
new  trial. 

APPBAIi  FROM  MiADISON  dRCUIT  COURT. 

June  12, 1873. 

Opinion  by  Judge  Lindsay  : 

Appellant  fails  to  show  diligence  in  looking  up  the  testimony  to 
make  good  his  defense  to  the  original  suit.  The  witnesses  exam- 
ined in  this  action,  are  all  residents  of  Owsley  G>unty,  and  are  the 
very  persons  by  whom  he  had  the  greatest  reason  to  suppose  he 
might  be  able  to  prove  the  pa3rment  of  the  Brandenburg  and  Guy 
claims,  and  yet  he  does  not  appear  to  have  made  inquiry  as  to  what 
proof  they  would  make  until  after  judgment  was  rendered  and  exe- 
cution issued.  Such  diligence  is  inexcusable,  and  is  enough  of  itself 
to  preclude  the  court  from  granting  him  a  new  trial.  But  in  addi- 
tion to  this,  he  fails  to  show  himself  entitled  to  relief  upon  the  merits 
of  the  new  proceeding. 

Judgment  affirmed. 

Scott,  Capteron,  for  appellant. 
Bennett,  Brown  &  Julian,  for  appellees. 


736  Kentucky  Opinions. 


Opinion  of  the  Court. 


R,  H.  Williams,  etc.,  v.  C3ommonwealth  for  Use  Owen  County 

Court. 

Sheriffi  and  Constable*— Pleading — ^Action  on  Bond. 

Where  defendant,  by  a  demurrer  to  plaintiiTs  petition,  admits  tbat 
defendant  was  elected  sherifF  of  the  county  and  executed  bond  with 
the  other  defendants  as  sureties,  and  had  collected  the  county  reve- 
nue to  the  sum  of  % ,  and  failed  to  pay  R  over,  failure  to  allege 

that  the  bond  was  approved  or  accepted,  or  that  the  levy  was  made 
by  the  county  court  is  not  a  ground  of  demurrer. 

Sheriffs  and  Constables— Pleading — Demand. 

In  an  action  on  a  sherilf's  bond  as  collector  of  taxes,  failure  to 
allege  that  a  demand  was  made  on  the  sheriff  or  his  sureties  for 
the  fund  due  on  settlement,  by  one  authorized  to  receive  it,  renders 
the  petition  fatally  defective. 

Sheriffs  and  Constable*— Payment  of  Money — Order  of  Court 

A  sheriff  has  no  right  to  pay  money  over  to  any  of  the  officers 
of  the  court,  unless  ordered  by  the  court  to  do  so. 

Sheriffs  and  Constable*— Demand— Action  on  Bond. 

In  an  action  on  a  sheriff's  bond,  in  his  capacity  aa  revalue  col- 
lector, it  must  appear  from,  the  petition  that  the  money  due  was 
demanded  by  some  one  authorized  to  receive  it. 

APPEAL  FROM  OWEN  CIRCUIT  COURT. 

June  12,  1873. 

'  Opinion  by  Judge  Pryor  : 

Upon  the  demurrer  to  the  petition  the  allegations  that  Williams 
was  elected  sheriff  of  Owen  County  and  as  such  had  executed  bond 
with  the  other  appellants  as  sureties  thereon  and  had  collected  the 

county  levy,  amounting  to  $ ,  and  failed  to  pay  it  over,  would 

be  taken  as  true,  and  therefore  the  failure  to  allege  that  the  bond  was 
approved  or  accepted  or  that  the  levy  was  made  by  the  county  court 
was  no  ground  of  demurrer. 

If  no  bond  had  been  executed  by  the  parties  charged  they  could 
only  rely  on  it  as  a  defense  by  way  of  answer  as  there  is  nothing  on 
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the  face  of  the  petition  showing  that  the  bonds  declared  on  were 
invalid.  Nor  does  it  appear  from  the  petition  when  the  breaches 
of  the  two  covenants  were  committed.  And  upon  breach  of  cove- 
nant binding  the  sureties  that  the  sheriff  would  account  for  this  levy, 
upon  his  failure  to  pay,  an  action  can  be  maintained  upon  either 
covenant.  And  whether  the  sureties  on  the  cost  bond  are  liable  for 
the  levy  collected  and  used  by  the  sheriff  prior  to  its  execution  is  a 
question  not  raised  by  the  petition  as  there  is  no  allegation  with 
reference  thereto,  and  this  fact  to  be  available  as  a  defense  must 
be  pleaded. 

The  petition,  however,  is  fatally  defective  in  failing  to  allege  that 
a  demand  was  made  of  the  sheriff  or  his  sureties  for  the  amount 
found  due  on  the  settlement  by  some  one  authorized  to  receive  it. 
A  sheriff  has  no  right  to  pay  the  moneys  over  to  any  of  the  offi- 
cers of  the  court,  unless  by  an  order  of  the  court  he  is  directed  to 
do  so.  Upon  the  report  of  settlement  to  the  county  court  an  order 
should  have  been  made  requiring  the  sheriff  to  pay  this  money  to 
the  county  treasurer  or  some  one  else  designated  in  the  order  and 
then  upon  a  demand  made  and  a  refusal  the  action  can  be  maintained 
and  not  before.  This  identical  question  was  decided  by  this  court 
in  the  case  of  Owens  v,  Ballard  County  Court,  8  Bush  611.  The 
allegation  that  the  money  was  demanded  is  insufficient.  It  must  ap- 
pear on  the  face  of  the  petition  that  it  was  demanded  by  some  one 
authorized  to  receive  it. 

The  petition  presents  no  cause  of  action  against  either  tlie  sheriff 
or  his  sureties. 

Wherefore  the  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded  with  directions  to  award  the  appellants  a  new  trial 
and  for  further  proceedings  consistent  herewith. 

The  appellee  should  be  allowed  to  amend  the  petition  and  the  ques- 
tions raised  by  counsel  for  the  appellants  can  then  be  made  by  an- 
swer. 

Grover,  Montgomery  &  Revill,  for  appellants. 

Craddock  &  Trabue,  for  appellees. 
47 
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N.  R.  Jones,  etc.,  v.  E.  E.  Pearce. 

Evidence— Establishing  Testimony  of  Deceased  Witness; 

Refusal  to  permit  a  party  to  prove  the  testimony  of  a  deceased 
witneaa  giyen  on  a  former  trial,  was  not  error,  where  it  does  not 
appear  what  the  testimony  sought  to  be  established  was,  and  it  ap- 
pears that  the  witness  presented  to  prove  the  testimony  of  the  de- 
ceased witness  can  not  remember  all  that  the  deceased  witness 
testified  to,  or  even  the  substance  thereof. 

APPEAL  FROM  BATH  CIRCUIT  COURT. 

June  13,  1878. 

Opinion  by  Judge  Peters  : 

The  suppression  of  a  part  of  the  depositions  of  Shropshire  and 
others  by  the  court,  and  its  refusal  to  permit  appellant  to  prove  what 
Craig,  who  was  dead,  testified  to  on  a  former  trial  of  the  case  were 
not  assigned  as  reasons  for  a  new  trial,  and  if  they  had  been  we  do 
not  perceive  any  error  in  the  ruling  of  the  court  below  on  those 
questions.    The  evidence  offered  was  incompetent. 

It  does  not  appear  what  were  the  statements  made  by  Craig  on 
the  former  trial,  or  that  they  were  material  or  beneficial  to  appel- 
lant ;  and,  besides,  the  witness  Norris,  by  whom  appellant  proposed 
to  prove  them,  stated  that  he  could  not  remember  all  that  Jesse  Craig 
proved  on  that  occasion.  Nor  did  he  say  that  he  could  prove  even 
the  substance  of  what  the  decedent  stated  on  the  occasion  referred  to. 
The  two  instructions  given  by  the  court  presented  in  clear  and  lucid 
language  to  the  jury  the  principles  of  law  arising  on  the  pleadings 
and  evidence,  and  they  were  quite  as  favorable  to  appellant  as  the 
testimony  authorized. 

The  evidence  was  conflicting  and  we  can  not  say  that  the  verdict 
is  against  the  weight  of  it. 

Perceiving  no  error  in  the  proceedings  in  the  court  below,  the 
judgment  must  be  affirmed. 

Reid  &  Stone,  Turner,  for  appellants. 

Lacy,  for  appellee. 
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Wm.  FteNCH  V.  Rebecca  J.  French,  etc 

Judgment — ^Annulment — New  Evidence. 

Under  8  14»  Olv.  Oode»  relating  to  annulment  of  a  Judgment  in 
ordinary  by  an  equitable  proceeding,  a  party  Is  not  entitled  to  a  re- 
trial because  of  the  discovery  of  evidence  tending  to  establisli  a  fact 
of  which  they  must  have  been  cognizant  for  a  long  time  prior  to  the 
rendering  of  the  Judgment  sought  to  be  annulled. 

Deposition*— Following   Example  of  Adversary. 

In  taking  a  deposition  in  term  time,  a  party  can  not  complain  of 
the  action  of  his  opponent  in  taking  a  deposition,  where  his  opponent 
simply  followed  his  example  and  exercised  a  right  whl<^  the  other 
party  had  first  assumed. 

Depositions — Cross-examination — Waiver. 

Where  depositions  were  taken  by  a  party  In  the  absence  of  his 
opponent,  and  the  latter  excepts  to  the  depositions,  and  allowed  two 
vacations  to  pass  without  asking  leave  to  cross-examine  the  witness, 
there  Is  no  grounds  of  complaint  because  of  the  overruling  of  his 
exceptions. 

APPEAL  PROM  FRANKLIN  CIRCUIT  COURT. 

June  13,  1873. 

Opinion  by  Judge  Lindsay  : 

To  the  extent  that  the  petition  and  the  amendment  thereto  sets 
up  a  trust  in  Wm.  H.  French  as  a  ground  for  the  vacation  of  the 
judgment  at  law  they  should  have  been  disregarded.  The  14th  sec- 
tion of  the  Civil  Code  of  Practice  provides  that  a  judgment  obtained 
by  ordinary  proceedings  shall  not  be  annulled  or  modified  by  any 
order  in  an  action  by  equitable  proceedings,  except  for  a  defense 
which  has  arisen  or  been  discovered  since  the  judgment  was  ren- 
dered. Sections  579  and  373  are  perfectly  consistent  with  the  pro- 
visions of  Section  14. 

The  trust  did  not  arise,  and  from  the  very  nature  of  things  its 
existence  could  not  have  been  discovered  until  after  the  rendition  of 
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the  judgment  in  the  action  of  ejectment.  It  is  not  enough  that  appel- 
lant discovered  after  judgment  the  evidence  to  establish  the  trust. 
He  should  have  pleaded  and  relied  on  its  existence  as  a  ground  of 
defense  to  the  suit  at  law,  and  then  if  he  had  failed  by  die  use  of 
proper  diligence  to  discover  the  evidence  now  relied  on  to  make  out 
this  breach  of  the  present  cause,  its  subsequent  discovery  might  have 
entitled  him  to  a  retrial  of  the  first  action,  but  to  allow  him  now  to 
have  a  retrial  because  he  has  discovered  evidence  tending  to  estab- 
lish a  fact  of  the  existence  of  which  he  must  have  been  cognizant 
since  1844,  would  be  to  disregard  the  express  and  positive  limita- 
tions prescribed  by  Sec.  14  of  the  Civil  Code. 

The  only  fact  set  up  in  the  petition  authorizing  the  circuit  court 
to  grant  the  relief  asked,  was  the  fraud  practiced  by  Mrs.  French  in 
obtaining  the  judgment  at  law,  which  fraud  consisted  in  the  alleged 
corrupt  agreement  upon  her  part  to  give  to  Mrs.  Watkins  a  portion 
of  the  land  in  contest,  in  consideration  that  the  latter  would  testify 
as  a  witness  to  a  state  of  facts  tending  to  show  that  appellant  held 
the  land  as  the  tenant  of  William  H.  French,  deceased,  and  all  the 
while  recognized  and  acknowledged  his  title. 

Before  considering  this  branch  of  the  case  upon  its  merits  it  is 
proper  to  notice  the  exceptions  to  the  depositions  of  appellees  taken 
during  the  February  term,  1872,  of  the  circuit  court  and  also  the  ac- 
tion of  that  court  in  refusing  to  allow  the  amended  petition  to  be 
filed  except  upon  the  condition  that  it  should  stand  controverted 
upon  the  record.  The  objection  to  the  depositions  is  that  they  were 
taken  during  the  term  of  the  court,  and  when  it  was  impossible  for 
the  attorney  to  be  present  and  cross-examine  the  witnesses. 

It  appears  that  appellant  gave  notice  and  commenced  taking 
depositions  during  the  same  term,  thus  requiring  appellee's  attorney 
to  do  that  which  he  now  complains  was  an  unreasonable  hardship 
when  imposed  upon  his  attorney.  Appellant  gave  notice  on  the  20th 
and  21st  of  February  that  he  would  take  depositions  on  the  24ili, 
the  fifth  day  of  the  term.  On  the  22d  appellees  gave  notice  that 
they  would  take  on  the  26th,  the  7th  day  of  the  term.  Whatever 
may  be  the  proper  rule  as  to  depositions  taken  in  term  time,  it  does 
not  lie  in  the  mouth  of  appellant  to  complain  that  appellees  followed 
his  example  and  exercised  a  right  which  he  had  first  assumed  to 
exercise. 
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But  the  motion  to  dissolve  the  injunction  as  well  as  the  excep- 
tions to  the  depositions  were  continued  until  the  same  term,  and 
again  until  the  September  term,  1872,  before  action  was  taken  by 
the  court  on  either.  Appellant  did  not  ask  leave  of  court  to  cross- 
examine  the  witnesses  whose  depositions  were  taken  during  the 
February  term,  but  allowed  two  vacations  to  pass,  and  matters  to 
stand  just  as  they  were  when  the  exceptions  were  filed,  and  the  first 
motion  made  for  a  continuance.  If  he  had  asked  leave  to  cross- 
examine  and  the  court  had  refused  to  g^ant  it,  he  might  have  some 
ground  for  complaint,  but  he  pursued  a  line  of  policy  of  doubtful 
propriety  in  any  state  of  case,  and  not  to  be  tolerated  under  the  cir- 
cumstances heretofore  pointed  out. 

Hence  he  was  not  prejudiced  by  the  action  of  the  court  in  over- 
ruling his  said  exceptions. 

As  the  amended  petition  raised  an  irrelevant  issue,  appellant  was 
not  prejudiced  by  the  order  controverting  the  allegations  therein 
made  upon  the  record. 

The  only  direct  evidence  tending  to  establish  the  corrupt  bargain 
between  Mrs.  French  and  Mrs.  Watkins  is  that  given  by  Mrs.  Red- 
man. She  is  contradicted  in  every  particular  by  Mrs.  Watkins.  The 
circumstances  under  which  she  claims  to  have  overheard  the  con- 
versation resulting  in  the  corrupt  bargain  go  very  far  towards  im- 
pairing the  confidence  which  otherwise  would  be  reposed  in  the 
statements  of  a  person  whose  good  character  is  vouched  for  by  her 
neighbors  and  acquaintances. 

It  is  almost  impossible  that  she  could  have  been  present  in  the 
small  room  described  by  her  for  fifteen  or  twenty  minutes  without 
being  observed  by  Mrs.  French  and  Mrs.  Watkins,  one  or  both,  and 
it  is  contrary  to  common  sense  and  human  experience  to  believe 
that  such  an  agreement  would  have  been  made  by  them  in  the  pres- 
ence of  a  third  party,  and  especially  one  who  was  at  most  but  a 
casual  acquaintance;  further  than  this  it  is  not  probable  that  they 
would  have  selected  such  a  time  and  place  to  consummate  such  a 
bargain,  when  they  were  residing  together,  and  could  have  con- 
versed the  matter  and  made  their  arrangements  in  the  privacy  of 
their  common  home. 

The  testimony  of  Mrs.  Arnold  and  the  younger  Mrs.  Redman 
shows  that  no  such  meeting  as  that  described  by  the  elder  Mrs. 
Redman  took  place  at  the  house  of  Daddridge  Arnold  in  the  year 
1870. 
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Upon  the  whole  case  we  are  of  opinion  that  the  circuit  judge 
decided  this  branch  of  the  cause  in  accordance  with  the  decided 
weight  of  the  testimony,  and  as  the  alleged  corrupt  bargain  was  the 
only  material  fact  in  issue,  his  judgment  dismissing  appellant's  pe- 
tition and  dissolving  the  injunction  must  be  atHrmed. 

James,  Lindsey,  for  appellant, 

Craddock,  for  appellee. 


W.  A.  Marshall,  etc.,  v.  Commonwealth. 

Appeal — Objeettons  and  Exception*— Waiver. 

In  the  absence  of  objection  to  evidence,  or  in  the  absence  of  ex- 
ceptions to  instructions,  any  errors  contained  therein  wlU  be  deemed 
to  have  been  waived. 

Appeal — Reversal — M  Isdemeanor. 

The  Court  of  Appeals  can  only  reverse  a  Judgment  In  a  misde- 
meanor case  for  errors  of  law  appearing  in  the  record  and  pre- 
judicial to  defendant 


APPEAL  PROM  OWEN  CIRCUIT  COURT. 

June  13,  1873. 


Opinion  by  Judge  Peters  : 


No  objections  were  made  to  any  evidence  that  was  offered  or 
heard  on  the  trial,  and  no  exceptions  were  taken  to  the  instructions 
given  to  the  jury  at  the  instance  of  appellee,  although  therefore 
there  may  have  been  errors  in  those  instructions  we  must  r^^rd 
them  as  waived.  Burns  v.  Commonwealth,  3  Met.  13;  Sec.  275, 
Crim.  Code. 
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The  evidence  in  our  opinion  preponderates  very  decidedly  against 
the  verdict,  but  this  court  can  not  reverse  the  judgment  because  the 
court  below  refused  to  grant  a  new  trial  on  that  ground.  In  cases 
of  misdemeanors  this  court  can  only  reverse  a  judgment  of  a  lower 
court  for  errors  of  law  appearing  on  the  record  to  the  prejudice 
of  the  appellant.    Sec.  348,  Crim.  Code. 

Wherefore  the  judgment  must  be  affirmed. 

Craddock,  for  appellant. 

« 

Attorney-General,  for  appellee. 


J.  C.  Furnish  v.  J.  R.  Brown,  etc 

statutes — Construction. 

The  courtia  will  not  so  oonstrue  apparently  repugnant  provisionB  of 
an  act  of  the  Legislature  as  to  make  it  defeat  the  object  which  it 
was  attempted  to  accomplish,  unless  its  provisions  are  so  utterly 
inconsistent  that  it  is  impossible  to  harmonize  them. 

APPEAL  FROM  GALLATIN  CIRCUIT  COURT. 

June  14, 1873. 

Opinion  by  Judge  Lindsay  : 

The  direct  and  immediate  cause  of  the  verdict  for  the  appellees 
was  the  peremptory  instruction  of  the  court  to  the  jury  so  to  find. 
To  this  instruction  appellant  objected,  but  he  did  not  make  the 
action  of  the  court  in  giving  it  a  ground  for  a  new  trial.  For  this 
reason  alone  this  court  might  well  refuse  to  reverse,  but  for  the 
satisfaction  of  the  parties  in  interest  the  case  will  be  considered  as 
though  this  oversight  had  not  been  committed. 

That  provision  of  the  charter  of  the  town  of  Warsaw  which  pro- 
vides that  "Before  entering  upon  the  duties  of  his  office,  each  mem- 
ber of  the  board  shall  appear  before  some  justice  of  the  peace  of 
the  county  and  make  oath  that  he  will  perform  the  duties  of  his  office 
to  the  best  of  his  skill,  and  a  certifi<2ite  to  that  effect  must  appear 
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on  the  record  book  of  the  board,"  does  not  admit  of  the  construc- 
tion insisted  upon  by  appellant.  The  powers,  rights  and  duties  of 
the  trustees  result  from  their  election  and  qualification.  The  certifi- 
cate of  their  qualification  is  required  to  be  made  matter  of  record 
by  the  board,  so  that  there  may  be  permanent  and  unmistakable 
evidence  of  the  fact.  Possibly  in  a  case  in  which  the  trustees  are 
required  to  show  that  they  were  qualified  by  taking  the  required 
oath,  this  record  would  be  the  only  competent  evidence  by  which 
to  establish  such  qualification. 

This  question,  however,  we  do  not  here  decide.  In  this  case 
all  difficulty  on  this  point  is  removed  by  the  admission  appearing 
in  the  bill  of  evidence  "that  said  trustees  were  duly  elected  *  *  * 
and  had  taken  the  oath  of  office,  but  that  the  same  had  never  been 
recorded  as  required  by  law." 

Having  been  elected,  and  having  taken  the  oath  required  by  law, 
the  trustees  had  the  right  to  pass  ordinances  for  the  proper  govern- 
ment and  regulation  of  the  municipality. 

The  ordinance  under  which  appellant  was  arrested  and  in  one  in- 
stance fined  was  a  proper  and  possibly  a  necessary  police  regulation, 
in  no  wise  inconsistent  with  the  construction  or  general  laws  of 
either  the  federal  or  state  government.  McKee  v.  McKee,  8  B. 
Monroe  433.  The  board  of  trustees  had  power  to  adopt  it,  inde- 
pendent of  the  special  provisions  of  the  charter  of  the  town  of  War- 
saw under  Sec.  1,  Article  3,  Chapter  100  of  the  Revised  Statutes. 
The  33d  section  of  the  charter  of  Warsaw  does  not  render  nugatory 
all  the  preceding  sections.  It  repeals  all  other  laws  providing  for 
the  government  or  organization  and  control  of  said  town,  and  sub- 
stitutes that  charter  for  the  laws  thereby  repealed.  The  courts  will 
not  so  construe  apparently  repugnant  provisions  of  an  act  of  the 
legislature  as  to  make  that  body  defeat  the  object  it  attempted  to 
accomplish,  unless  they  are  so  utterly  inconsistent  that  it  is  impos- 
sible to  harmonize  them.  No  such  impossibility  exists  in  this  case, 
and  the  evident  and  unmistakable  will  of  the  lawmaking  power  must 
be  enforced,  although  it  is  somewhat  obscurely  expressed. 

Perceiving  no  error  in  the  proceedings  of  the  circuit  court  prejudi- 
cial to  the  rights  of  appellant,  the  judgment  is  affirmed, 

/•  C.  Furnish,  for  appellant. 
Landrum,  for  appellee. 
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Jacob  Growder's  Adm'r  v.  J.  U.  Prather,  etc. 

Appeal — Reversal. 

A  Judgment  in  an  action  against  an  administrator  was  rerersed 
and  the  cause  remanded  with  directions  to  allow  certain  claims 
against  the  estate,  and  to  eet  olT  the  same  against  the  demands  of 
the  administrator  against  the  claimant. 

APPEAL  FROM  OWEN  CIRCUIT  COURT. 

June  14,  1873. 

Opinion  by  Judge  Peters  : 

This  suit  in  equity  was  brought  by  appellee  Prather  against  the 
personal  representatives  and  devisees  and  heirs  of  Jacob  Growder, 
deceased,  on  the  13th  of  September,  1871,  to  subject  the  real  estate 
of  the  deceased  to  the  pa)mient  of  several  claims  alleged  by  appellee 
to  have  been  due  to  him  by  said  testator  at  his  death  and  to  be  still 
unsatisfied,  the  personal  estate  being  insufficient  to  satisfy  the  same. 

The  case  was  referred  to  the  master  to  ascertain  and  report  the 
amount  of  debts  unpaid,  and  the  assets,  legal  and  equitable,  belong- 
ing to  said  estate.  He  reported  the  outstanding  debts  as  amounting 
to  the  sum  of  $433.66  and  presented  with  his  report  the  evidence 
of  said  alleged  indebtedness.  Exceptions  were  filed  to  said  report 
by  appellants.  Some  of  the  items  of  indebtedness  were  in  favor  of 
Prather  of  $225.05  with  interest  from  the  10th  of  November,  1872, 
till  paid,  and  in  favor  of  J.  B.  Foster  for  the  sum  of  $7.13,  with  in- 
terest from  the  last-named  date  till  paid,  and  in  favor  of  B.  F.  Side- 
bottom,  administrator  of  M.  Sidebottom,  for  $13.38,  with  interest 
from  the  10th  of  May,  1872,  till  paid,  with  the  costs  of  the  suit,  and 
the  court  adjudged  a  sale  of  land  to  satisfy  said  several  sums,  and 
from  that  judgment  this  appeal  is  prosecuted. 

The  several  demands  set  up  in  the  petition  are  controverted  in 
the  answer,  and  the  statute  of  limitations  pleaded  and  relied  upon 
as  a  bar  to  each  one  in  proper  form,  and  every  claim,  even  where 
there  had  been  sufficient  evidence  of  the  existence  of  the  same  pre- 
sented by  Prather,  was  barred  by  lapse  of  time  before  he  instituted 
his  suit,  except  the  note  for  $47.20,  due  25th  of  December,  1857, 
and  the  administrator  of  the  testator  holds  debts  on  Prather  more 
than  sufficient  to  satisfy  that  demand. 

The  judgment  in  favor  of  Sidebottom's  administrator  and  that 
in  favor  of  Foster's  administrator  seem  to  be  unobjectionable,  but 
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the  judgment  must  be  reversed  and  the  cause  is  remanded  with 
directions  to  allow  the  claim  of  appellee  Prather  for  $47.20  evi- 
denced by  note  due  2Sth  of  December,  1857,  and  to  oflf-set  the  same 
against  the  demand  the  administrator  holds  against  Prather,  and 
out  of  the  balance  to  satisfy  Sidebottom  and  Foster's  demands,  and 
Prather  must  pay  the  costs  in  the  court  below  and  in  this  court. 

Craddock,  Trabue,  for  appellant. 

Grover,  Montgomery,  RevUl,  for  appellees. 
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Mortgage*— Release— Representative  Capacity. 

A  release  of  a  mortgage  executed  to  one  individually  was  held  to 
be  intended  as  a  release  of  the  party  in  her  representative  capacity, 
where  she  was  not  individually  indelyted  to  the  releasors,  but  was 
indebted  to  them  in  her  representative  capacity,  and  all  the  circum- 
stances clearly  show  the  purpose  and  application  of  the  release.  . 

Mortgage*— Release-Consideration. 

Where  the  consideration  of  a  release  of  a  mortgage  was  that  the 
releasors  should  hold  a  certain  plantation,  the  release  was  not 
without  consideration  because  the  releasees  already  held  the  planta- 
tion under  a  decree  of  court,  the  effect  of  such  decree  being  doubtful 
and  the  release  agreement  having  the  effect  of  quieting  their  title 
to  the  plantation. 

Cancellation  of  Instrument*— Mistake  of  Fact. 

Equity  will  not  grant  relief  to  persons  who  execute  a  release  of  a 
mortgage  upon  a  valuable  consideration  without  fraud  or  misrepre- 
sentation, because  of  a  mistake  of  fact,  where  they  could  by  inquiry 
have  ascertained  the  true  state  of  facts. 

APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 

June  16,  1873. 

Opinion  by  Judge  Lindsay  : 

For  the  purpose  of  deciding  the  questions  of  law  arising  upon  the 
general  demurrer  to  appellant's  petition,  it  may  be  assumed  (inde- 
pendent of  the  judgment  of  the  chancery  court  in  Mississippi)  that 
the  notes  and  mortgage  upon  which  such  a  judgment  was  founded 
are  sufficiently  described,  and  the  undertaking  evidenced  by  them 
sufficiently  embodied  in  the  petition  to  entitle  appellants  to  a  judg- 
ment for  the  amount  left  unsatisfied  by  the  sale  of  the  land  made 
pursuant  to  said  judgment,  unless  the  release  made  and  executed 
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by  them  to  Frances  A.  Burnley,  the  executrix  of  the  last  will  and 
testament  of  A.  G.  Burnley,  deceased,  on  the  13th  day  of  Septem- 
ber, 1869,  which  release  appellants  set  up  in  their  petition  and  seek 
to  avoid,  precludes  them  from  recovering. 

Although  this  release  is  to  Frances  A.  Burfiley  individually,  her 
fiducial  character  not  being  mentioned  therein,  yet  considering  it 
in  conjunction  with  the  petition  and  the  exhibits,  it  is  perfectly  man- 
ifest that  the  debts  or  claims  intended  to  be  released  are  identical 
with  those  set  up  in  the  petition.  Individually,  Frances  A.  Bum- 
ley  owed  Eldridge  and  Montgomery  nothing.  As  the  executrix  of 
A.  G.  Burnley,  deceased,  she  was  or  had  been  legally  bound  to  make 
good  to  them  out  of  the  assets  left  by  the  decedent,  the  amount  of 
their  claims  against  him,  in  case  such  assets  were  sufficient  for  that 
purpose.  Her  letters  to  them,  and  in  response  to  the  proposition 
contained  in  the  last  of  which  the  release  was  executed  and  deliv- 
ered, refer  in  unmistakable  terms  to  the  indebtedness  that  she  de- 
sired to  arrange,  and  the  paper  states  that  the  object  intended  to 
be  accomplished  By  its  execution  was  the  release  of  Mrs.  Frances  A. 
Burnley  from  a  further  liability  arising  from  the  mortgage  indebt- 
edness formerly  a  lien  on  the  Burnley  plantation,  so  called,  the  said 
mortgage  having  been  foreclosed,  and  a  balance  remaining  due 
thereon.  As  Mrs.  Burnley  was  under  no  individual  liability  on  ac- 
count of  this  mortgage  indebtedness,  and  as  she  was  under  liability 
on  account  thereof  as  executrix  of  her  deceased  husband's  will, 
the  release  must  be  treated  as  referring  to  her  in  that  character 
and  releasing  her  from  liability  in  her  fiducial  capacity,  or  else 
regarded  as  a  mere  idle  act,  as  purposeless  as  it  would  be  useless 
if  such  were  the  case. 

But  appellants  show  that  such  was  not  the  purpose  of  its  execu- 
tion by  insisting  in  their  petition  as  a  ground  of  avoidance  that  they 
were  misled  by  the  letters  of  Mrs.  Burnley  as  to  the  true  condition 
of  the  estate  of  A.  G.  Burnley,  deceased,  and  executed  and  "deliv- 
ered it  under  the  erroneous  impression  and  belief  superinduced  by 
those  letters,  that  his  estate  was  insolvent  and  that  it  would  there- 
fore be  impossible  for  them  to  obtain  or  secure  any  further  recov- 
ery on  their  claim. 

The  release  to  Mrs.  Burnley  operated  as  a  release  to  the  estate 
represented  in  part  by  her,  although  her  co-representative,  Robert 
H.  Crittenden,  executor,  is  not  named  therein. 

The  allegation  that  the  release  was  executed  without  consideration 
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is  introduced  by  the  petition  and  exhibits.  In  her  letter  of  Septem- 
ber 6,  1869,  Mrs.  Burnley  proposes  in  consideration  for  such  re- 
lease that  appellants  shall  hold  the  plantation  on  which  they  had 
a  mortgage  and  which  had  appreciated  in  value  since  the  sale  to 
more  than  the  amount  of  their  debt,  and  on  the  15th  of  the  same 
month  this  proposal  was  accepted  by  the  execution  and  delivery  of 
the  release.  It  is  not  enough  to  answer  that  appellants  already  held 
the  plantation  under  the  decretal  sale.  They  regarded  the  agree- 
ment, upon  the  part  of  Burnley's  executrix,  to  acquiesce  in  such 
holding  as  a  valuable  consideration  and  so  demonstrate  it  in  the 
release.  They  were  fully  apprised  of  the  extraordinary  proceedings 
by  which  the  judgment  foreclosing  their  mortgage  had  been  other- 
wise obtained,  and  had  good  reason  to  fear  that  the  judgment  and 
sale,  if  not  absolutely  void,  were  both  liable  to  be  avoided.  From 
the  record  of  the  Mississippi  chancery  suit  which  is  made  an  exhibit 
by  appellants,  it  appears  that  a  certain  law  firm  supposed  to  repre- 
sent the  representatives,  heirs  and  devisees  of  A.  G.  Burnley,  de- 
ceased, endorsed  upon  the  bill  of  reviews  a  waives  of  process  there- 
on, and  an  agreement  that  the  appearance  of  their  clients  might  be 
entered  and  a  judgment  rendered  conforming  to  the  prayer  of  the 
complainant's  original  bill. 

The  attorneys  or  firm  signing  this  agreement  did  not  profess  to 
have  authority  to  take  either  of  these  unusual  steps,  and  the  only 
evidence  in  the  record  tending  to  show  that  they  had  such  authority- 
is  the  unsworn  statement  of  complainant's  attorney  that  one  of  them 
had  exhibited  to  him  a  paper,  which  in  his  opinion  constituted  "a 
full  and  sufficient  power  of  attorney"  and  that  he  had  learned  from 
a  third  party  that  these  attorneys  were  the  legally  constituted  attor- 
neys of  the  defendants. 

It  is  further  to  be  observed  that  notwithstanding  this  agreement 
no  one  ever  did  enter  the  appearance  of  the  defendants  or  consent 
of  record  to  the  rendition  of  the  judgment  of  sale.  The  entire 
proceeding  was  ex  parte,  and  if  the  judgment  is  not  absolutely  void, 
we  can  very  well  see  how  the  parties  holding  under  it  could  regard 
and  treat  the  abandonment  by  Beamley's  personal  representatives 
of  the  right  to  attack  it  as  the  surrender  of  a  valuable  right,  and  as 
in  some  degree  quieting  their  title  to  a  tract  of  land,  worth  much 
more  than  the  amount  of  their  bid,  and  the  sum  released  including 
the  taxes  paid  by  them  on  the  land. 

The  only  right  appellants  can  have  to  demand  the  payment  to 
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them  by  Burnley's  executors  of  the  taxes  that  had  accrued  on  the 
land  prior  to  the  decretal  sale,  must  arise  out  of  the  stipulation  in 
the  mortgage  that  the  land  should  be  held  for  the  pa3mient  of  the 
notes  thereby  secured  "without  any  abatement  on  account  of  taxes, 
or  other  assessments." 

The  release  covers  all  liabilities  arising  from  the  mortgage  in- 
debtedness, and  consequently  embraces  the  claim  for  these  taxes, 
it  being  in  existence  at  the  time  it  was  executed.  As  a  further 
ground  of  avoidance  appellants  claim  that  they  were  misled  by  the 
letters  of  Mrs.  Burnley  into  the  belief  or  impression  that  the  estate 
of  A.  G.  Burnley,  deceased,  was  insolvent,  and  that  it  would  be  im- 
possible for  them  to  obtain  or  secure  any  further  recovery  on  their 
claim,  and  that  acting  under  this  belief,  and  actuated  by  feelings  of 
S3mipathy  and  friendship  for  Mrs.  Burnley,  they  executed  and  deliv- 
ered it.  But  that,  as  matter  of  fact,  they  were  mistaken  as  to  the 
solvency  of  said  estate.  That  instead  of  being  insolvent,  it  was 
on  the  day  the  release  was  executed  abundantly  able  to  pay  off  the 
debt  due  to  them,  and  that  the  executors  and  their  agents  were  then 
receiving  large  sums  of  money  derived  from  the  sales  of  the  lands 
of  the  estate  in  Texas,  and  that  the  executors  have  sold  large  bod- 
ies of  land  and  received  large  sums  of  money  and  now  hold  large 
tracts  of  land  and  other  property,  being  assets  of  the  estate  of  A. 
G.  Burnley,  deceased,  and  partly  subject  to  the  payment  of  his 
debts. 

Whether  the  executors  sold  these  large  bodies  of  land,  and  re- 
ceived these  large  sums  of  money  before  or  after  the  date  of  the 
release  is  not  stated,  but  as  the  petition  was  not  filed  until  more 
than  three  years  after  such  date,  and  as  the  word  "have"  may  re- 
late as  well  to  the  time  the  same  was  filed  as  to  the  execution  of  the 
release,  it  must  be  construed  as  relating  to  that  time,  in  view  of 
the  rule  that  pleadings  shall  be  construed  in  cases  of  doubt  most 
strongly  against  the  pleader.  By  Exhibit  No.  5,  the  letter  of  Mrs. 
Burnley,  proposing  the  settlement  of  the  debts  growing  out  of  the 
mortgage  on  the  Mississippi  plantation,  the  attention  of  appellants 
was  specially  called  to  the  fact  that  she  "owned  a  large  interest  in 
Texas  lands"  which  at  that  time  yielded  nothing  of  consequence, 
her  agent  occasionally  sending  her  a  few  hundred  dollars  from  a 
chance  sale,  but  that  he  (the  agent)  buoyed  her  up  with  the  hope 
that  she  would  be  able  out  of  those  lands  to  pay  a  certain  debt,  and 
have  a  competency  left. 
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On  the  4th  day  of  November,  1872,  these  hopes  may  have  beea 
realized  and  yet  every  word  contained  in  the  three  letters  exhibited 
may  have  been  strictly  true  at  the  time  they  were  written  and  the 
release  executed.  Appellants  do  not  allege  that  the  statements  made 
in  these  letters  were  not  true,  but  that  the  elBEect  of  the  letters  was 
to  fix  in  their  minds  an  erroneous  impression,  or  an  unfounded 
belief. 

Before  equity  will  relieve  against  mistake  of  fact  it  must  be  made 
to  appear  that  the  mistake  was  as  to  a  material  fact,  and  it  must 
be  such  as  the  party  could  not  by  reasonable  diligence  get  knowl- 
edge of  when  put  upon  inquiry,  for  if  by  such  reasonable  diligence 
he  could  have  obtained  knowledge  of  the  fact,  to  relieve  him  would 
be  to  encourage  culpable  negligence.    Story's  Equity  Juris.  146. 

Appellants  were  informed  that  the  executrix  of  Burnley's  will 
held  a  large  interest  in  Texas  lands.  They  might  have  ascertained 
the  extent  of  this  interest  by  inquiry.  They  failed  to  make  inquiry 
and  now  ask  a  court  of  equity  to  interpose  in  their  behalf,  because 
these  lands  have  turned  out  to  be  more  valuable  than  they  then 
anticipated  that  they  would.  They  do  not  charge  that  they  were 
lulled  into  confidence  by  the  fraud  or  misrepresentations  of  the 
party  with  whom  they  dealt,  and  their  petition  shows  upon  its  face 
that  they  seek  the  aid  of  a  court  of  equity  to  release  them  from  the 
effects  of  a  paper  voluntarily  executed,  upon  a  valuable  considera- 
tion, without  fraud  and  without  mistake  as  to  any  matter  about 
which  they  could  not  have  been  fully  advised  had  they  chosen  to 
make  inqury,  in  order  that  they  may  be  enable  to  make  profit  by  the 
unconscientious  prosecution  of  a  legal  advantage  they  would  hold, 
were  they  to  obtain  the  relief  sought. 

Considering  the  petition  in  connection  with  the  exhibits,  it  pre- 
sents no  reason  for  the  interference  of  a  court  of  equity,  and  as 
it  also  manifests  the  fact  that  there  is  a  complete  defense  to  the 
action  that  might  be  prosecuted  at  law,  for  the  recovery  of  any 
balance  remaining  unpaid  on  the  mortgage  debts,  after  the  sale  of 
the  Mississippi  plantation.  The  general  demurrer  was  properly  sus- 
tained, and  as  appellants  failed  to  amend,  their  petition  was  properly 
dismissed. 

Judgment  affirmed. 


Brown,  Julicm,  for  appellant. 
James,  for  appellee. 
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make  it  payable  to  S.  M.  instead  of  I.  L.,  is  competent  under  the  charge 
of  fraud.    Samuel  M.  Richardson  v.  Richard  Arrowsmith 427 

AMENDMENT. 

Defective  Warrants  Not  Amendable  on  Appeal. — See  Appeal. 

Discretion  of  Court. — See  Pleading. 

Of  Pleadings  After  Judgment. — See  Pleading. 

Refusal  to  Allow  Amended  Answer  to  Be  Filed.— -See  Appeal;  Pleading. 

Setting  Up  New  Cause  of  Action — Process. — See  Pleading. 

To  Conform  to  Evidence  After  Reversal  and  Remand* — ^See  Pleading. 

Of  Petition,  When  Properly  Refused.— See  Pleading. 

ANSWSai. 

Evasive. — See  Pleading;  Trespass. 

Filing  Substitute  for  Lost  Answer. — See  Pleading. 

Repugnant  Answer. — See  Pleading. 

48 
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Appeal  from  County  Court  to  Court  of  Appealaw — See  €k)uits. 

Reversal — Irregularity  or   Informality — Proper  Result. — See  Appeal. 

Reversal  Without  Costs  Against  Appellee. — See  Costs. 

Remedy  by. 

Wliere  the  defendant  excepted  to  the  decision  of  the  court,  and 
appeared  and  filed  exceptions  to  the  commissioner's  report  of  sale  she 
thereby  made  herself  a  party  to  the  suit,  and  her  remedy  for  any  sup- 
posed wrong  is  by  appeal.    George  W.  Cravens  v.  W.  C.  Gray 472 

Grounds — Premature  Hearing^ 

The  fact  that  a  case  was  prematurely  heard  is  not  ground  for  appeal 
to  the  Court  of  Appeals  imtil  the  question  has  been  presented  and 
acted  upon  by  the  trial  court  Geo.  W.  Rhodes  y.  J.  R.  Gillispy  ft 
Wife  321 

Jurisdiction. 

The  Court  of  Appeals  has  no  Jurisdiction  of  an  appeal  taken  directly 
from  the  county  court  in  view  of  fi$  10,  16,  2.  R.  S.  407,  pro<viding  for 
appeals  to  the  circuit  court.    Edward  McKlnney  v.  Commonwealth.  .208 

Jurisdiction — ^Amount  in  Controversy. 

The  Court  of  Appeals  has  no  Jurisdiction  on  appeal  where  the  only 
question  presented  is  the  power  of  the  trial  court  to  subject  under 
attachment  a  debt  of  $17.    Parks  &  Myers  v.  John  Casey 484 

Jurisdiction — ^Amount  of  Controversy. 

The  Court  of  Appeals  has  Jurisdiction  on  appeal  of  a  Judgment  for 
$42.21  against  an  assignor  of  a  lease  for  repairs  of  the  leased  prem- 
ises made  by  the  lessee.    Josiah  9.  Joplin  v.  C.  B.  Raddin 661 

Trial  de  Novo. 

An  appeal  to  the  circuit  court  from  an  election  contest  board  must 
be  tried  de  novo,  and  it  is  not  required  that  the  appeal  be  taken  to  the 
circuit  court  by  bill  of  evidence  and  bill  of  exceptions,  as  no  such 
method  of  appeal  from  such  a  board  Is  prescribed  by  law.  Thos. 
Mcllvoy  V.  W.  B.  Selecman 557 

Matters  Not  Presented. 

The  Court  of  Appeals  cannot  prejudge  matters  not  presented  to  it  on 
appeal.    Geo.  W.  Rhodes  v.  J.  R.  Gillispy  &  Wife 321 

Necessity  of  Objection. 

Where  records  of  other  .cases  were  properly  before  the  trial  court 
upon  a  trial  of  a  motion  to  file  appellants'  petition,  appellants  cannot 
be  heard  to  complain  In  the  Court  of  Appeals  that  they  were  prejudiced 
in  the  lower  court  by  certain  proceedings  to  which  they  at  the  time 
interposed  no  objection.    Alexander  Miller  y.  Maria  P.  Pope 184 
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Objectlona  Mid  Exceptions — Waiver. 

In  the  absence  of  objection  to  evidence  or  in  the  Absence  of  excep- 
tions to  instructions,  any  errors  contained  therein  will  be  deemed 
to  have  been  waived.    W.  A.  Marshall  v.  Commonwealth 742 

Unsigned  Brief. 

A  brief  not  signed  by  a  party  or  his  regular  licensed  attorney, 
cannot  avail  anything.    Joe  Coffey  v.  Stokes  ft  Son  et  al 616 

Bill  of  Exceptions. 

Where  the  court  refuses  to  allow  an  amended  answer  to  be  filed,  and 
defendant  desires  to  have  the  legality  of  the  ruling  tested  on  appeal, 
he  should  bring  the  question  to  the  Court  of  Appeals  by  bill  of  excep- 
tions.    R.  T.  Johnston,  Jr.,  v.  Rosina  Walker • 464 

BIN  of  Exceptions,  When  Not  Part  of  Record. 

A  bill  of  exceptions  which  was  not  filed  within  the  time  allowed  by 
the  court,  or  .within  the  authorized  extension  of  time,  is  not  a  part  of 
the  record  on  appeal.  United  Life,  Fire  ft  Marine  Ins.  Co.  v.  F.  M. 
Bigenmore 624 

Absence  of  Bill  of  Exceptions — Presumption. 

In  the  absence  of  a  bill  of  exceptions,  the  Court  of  Appeals  must 
presume  that  the  ruling  of  the  court  below  in  refusing  to  quash  the 
deposition  was  correct    E.  W.  Knight  v.  Hannah  Turner 693 

New  Trial — Grounds— Waiver. 

Under  Civ.  Code  Prac.  S  372  requiring  the  grounds  for  a  new  trial 
to  be  specified  in  writing,  failure  to  present  the  admission  oif  evi- 
dence as  a  ground  for  a  new  trial  excludes  such  grounds  from  consid- 
eration on  appeal,  as  it  will  be  treated  as  waived.  Buchanan  ft 
Rodgers  v.  L.  T.  Austin  ft  Wife 47 

Record — Contents  of« 

Failure  to  give  credit  on  a  Judgment  is  not  an  avoidable  error  on 
appeal  where  the  execution  and  officer's  return  showing  that  |100 
of  the  debt  had  been  made  by  sale  of  the  property  were  copied  into 
a  record  by  the  clerk  without  having  legitimately  been  before  the 
court  or  Jury.    J.  W.  Bowling  v.  J.  H.  Martin 67 

Verity  of  Record 

The  verity  of  the  record  of  the  oath  of  office  of  a  regular  Judge  and 
of  a  special  Judge,  cannot  be  considered  by  the  Court  of  Appeals,  where 
It  is  made  to  appear  only  in  the  brief  of  counsel.  G.  F.  Henderson  v. 
Olivia  AdamB   641 

Dismissal. 

Where  there  is  no  bill  of  evidence  certified  to  the  Supreme  Court 
in  an  appeal  from  the  county  court  of  a  road  case,  the  appeal  will  be 
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dismissed,  since  cases  stand  on  the  same  basis  as  appeals  from 
Judgments  of  tlie  circuit  oourt  to  the  Supreme  Court  from  a  pro- 
ceeding admitting  or  rejecting  probate  of  wills.  P.  Taylor  v.  Jas. 
Bassett 354 

Final  Judgment. 

An  order  dismissing  a  cause  is  a  final  Judgment  from  which  an 
appeal  may  be  prosecuted.    Commonwealth  v.  Martin  Shankes 79 

Final  Orders. 

An  order  to  pay  money- into  court  or  appear  and  show  cause  to  the 
contrary,  and  an  order  adjudging  the  response  to  the  rule  insufficient 
and  awarding  an  attachment  for  contempt,  are  not  final  orders  from 
which  an  appeal  will  lie.   Thos.  Foly  v.  H.  B.  Smith 118 

Final  Judgment  or  Order. 

The  oyerruling  of  defendant's  motion  to  dismiss  the  proceedings 
and  set  the  same  aside,  is  not  a  final  order  or  Judgment  from  which 
an  appeal  can  be  prosecuted.    Ben  Gooden  v.  R.  P.  Gresham 660 

Review. 

The  Court  of  Appeals  cannot  review  matters  not  raised  by  the  issues 
and  not  adjudged  by  the  trial  oourt.  Jackson  Bradbum  y.  Chas.  W. 
Wamock  317 

Review — Right  to. 

The  right  to  review  on  appeal  is  not  dependent  on  a  bill  of  excep- 
tions or  a  motion  for  a  new  trial,  where  the  law  and  facts  were  sub- 
mitted to  the  chancellor  for  decision.  United  Life,  Fire  ft  Marine  Co. 
v.  VonBories  644 

When  Appellant  Not  Entitled  to  Relief. 

Where  the  record  shows  that  appellant  obtained  everything  he  asked 
for  in  the  court  below,  he  is  entitled  to  no  relief  as  he  has  nothing 
to  complain  of.    BYed  Hawkins  v.  C.  W.  Parker 637 

Review — Findings  of  Court. 

The  findings  of  the  court  on  questions  of  fact  without  the  invention 
of  a  Jury,  will  not  be  disturbed  on  appeal,  unless  there  is  a  decided 
preponderance  of  the  evidence  against  them.  J.  R.  Allen  v.  Chas.  D. 
Jacobs 144 

Review — Finding  of  Chancellor. 

Where  the  parties  voluntarily  submitted  their  case  to  the  chancellor, 
his  Judgment  will  be  taken  as  a  verdict  and  will  not  ibe  refused  on 
account  of  the  evidence  in  the  case  for  any  reason  that  would  not 
authorize  the  Court  of  Appeals  to  set  aside  the  finding  of  the  Jury. 
United  Life,  Fire  ft  Marine  Co.  v.  VonBories « 644 
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I 

Findings  of  Court. 

The  finding  of  the  court  in  an  ordinary  action  submitted  to  Che 
court  without  a  Jury  is  entitled  to  the  same  consideration  as  the 
verdict  of  a  Jury.    Grafton  Med.  C5o.  v.  J.  R.  Wilson 518 

Review — Sufficiency  of  Evidence. 

The  preponderance  of  the  evidence  Is  a  question  for  the  jury,  and 
the  Oourt  of  Appeals  will  not  disturb  their  verdict,  unless  they  were 
wrongfully  instructed  as  to  the  law.  Walter  F.  O'Daniel  v.  P.  B. 
O'Daniel   476 

Review — Instructions. 

The  Court  of  Appeals  cannot  pass  on  instructions  wlcb  are  not  in 
the  record.    Buchanan  &  Rodgers  v.  L.  T.  Austin  &  Wife *. . .  .47 

Presumption  as  to  Adoption  of  Ordinance  Under  Suspension  of  Rule. 
The  Court  of  Appeals  must  presume  that  an  emergency  existed  for  the 
suspeusion  of  a  rule  and  adoption  of  an  improvement  ordinance  on 
the  first  reading,  and  that  the  proposition  to  suspend  the  rule  received 
the  requisite  number  of  votes.  In  the  absence  of  a  contrary  showing. 
A.  J.  Ballard  v.  L.  Giles  &  Monahan 379 

Law  of  Case. 

An  opinion  of  the  Court  of  Appeals  is  the  law  of  the  case  in  all 
subsequent  proceedings  therein  and  all  subsequent  appeals  to  the 
Court  of  Appeals  involving  the  same  controversy.  Abner  Davis  v. 
N.  C.  Powell 567 

Reversal — Proper  Result. 

Where  an  appeal  is  taken  and  prosecuted  by  one  whose  liability  was 
necessarily  incidental  to  that  of  defendant  without  objection  for  inform- 
ality or  irregularity  in  the  mode  of  procedure  in  the  circuit  oourt,  the 
Judgment  will  not  be  disturbed  where  it  appears  that  the  proper 
result  was  reached.    Commonwealth  v.  Dan  Rice 48 

Failure  to  Appear  in  Lower  Court. 

Appellants  were  held  not  to  have  waived  the  right  to  certain  Judg- 
ments reversed  because  of  their  failure  to  appear  in  a  trial  court  and 
object  to  the  character  of  the  proceedings  therein.  J.  B.  Campbell 
V.  Commonwealth   1 

Reversal — Failure  to  Appear  In  Lower  Court. 

The  Court  of  Appeals  will  reverse  a  judgment  in  a  case  where 
the  petition  does  not  set  out  a  cause  of  action,  although  defense  may 
not  have  been  made  in  a  trial  court  J.  B.  Campbell  v.  Common- 
wealth     1 

Reversal — Premature  -Hearing. 

The  fact  that  a  case  was  heard  and  determined  before  it  stood  for 
trial  is  not  alone  ground  for  reversal,  it  not  appearing  that  plaintiff's 


758  Index. 

[References  are  to  Pagres.] 
APPEAL — Continued. 

substantial  rights  were  prejudiced  by  ihe  obtaining  of  tlie  relief 
sought  sooner  than  he  had  the  right  to  demand.  Wm.  Harper  v.  E. 
D.  Peeples 467 

Reversal — Pleading. 

The  failure  to  file  an  amended  petition  at  the  term  of  court  suo- 

ceeding  the  filing  of  the  mandate  of  the  <>)urt  of  Appeals  was  held 
not  ground  for  reversaL    A.  J.  Payne  v,  James  Monk 255 

Reversal — Inconsistent  Pleadings. 

Where  the  right  to  sue  as  assignee  is  admitted  in  one  answer  and 
denied  in  an  amendment,  without  assigning  some  reason  for  making 
the  admission  in  the  first  place,  the  Oourt  of  Appeals  will  not  rererse 
for  this  alone  where  there  is  no  valid  defense  relied  on  or  pleaded. 
John  Hayley  v.  John  Kieman,  Assignee \ 193 

Reversal— ^raud  or  Mistake. 

Where  by  fraud  or  mistake  the  consideration  expressed  in  a  deed  is 
much  less  than  the  purchaser  is  bound  to  pay,  a  Judgment  compelling 
the  purchaser  to  accept  the  deed  will  be  reyersed.  ETbenezer  Duff  v. 
Samuel  McElveney  210 

Reversal — Conflicting  Evidence. 

The  Court  of  Appeals  shall  not  disturb  a  verdict  or  Judgment  upon 
conflicting  evidence.  Adaline  Cheatham  v.  Northwestern  Mut  Life 
Ins.  Co. 58 

Reversal— Conflicting  Evidence. 

The  Court  of  Appeals  will  not  disturb  a  Judgment  upon  conflicting 
evidence.    Robert  C.  Alexander  v.  Joseph  B.  Newell 135 

Reversal — Sufflolency  of  Evidence. 

The  Oourt  of  Appeals  has  no  power  to  reverse  a  Judgment  upon  a 
conviction  for  a  felony  on  the  ground  that  it  is  contrary  to  the 
evidence.     Martin  Flannigan  v.  Commonwealth 288 

Reversal — Instructions. 

Inconsistent  and  irreconcilable  instructions  which  tend  to  confuse 
and  mislead  the  Jury  are  cause  for  reversal.  J.  W.  Bowling  v.  J.  H. 
Martin  67 

Reversal — I  nstruotlon. 

Where  the  evidence  does  not  show  a  right  of  recovery  against  a 
principal  on  the  theory  that  the  purchaser  was  an  agent  of  the  principal, 
it  was  held  reversible  error  to  give  an  instruction  based  on  such 
theory.    S.  Lawson  v.  Gardner  &  Co. ' 288 
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Ravartftl — I  nttruction. 

It  Is  reversible  error  to  instruct  the  Jury  that  they  have  «.  right  to 
award  punitlye  damages  in  the  event  defendant  was  guilty  of  gross 
negligence,  where  there  are  no  facts  warranting  bxl  instruction  as  to 
punitive  damages.    Louisville  ^  N.  R.  Co.  v.  Albert  Licking 294 

Rave rsai— living  or  Refusing  Instructions. 

The  Court  of  Appeals  cannot  reverse  a  Judgment  ifor  an  error  of  the 
trial  court  in  giving  or  refusing  instructions,  unless  the  ruling  has  been 
excepted  to.    Daniel  B.  Curd  v.  King  A.  Stinnett 727 

Raversal — Answer  to  Interrogatories — Failure  to  Reply. 

Where  answers  made  on  oath  to  interrogatories  attached  to  defend- 
ant's answer,  denied  the  existence  of  every  material  allegation  of 
defendant's  answer,  the  failure  of  plaintiff  to  reply  to  the  answer  is 
a  mere  foranal  defect,  and  is  not  cause  for  reversal,  the  answer  to 
the  interrogatories  being  termed  by  appellant  as  a  reply.  J.  S.  Mc- 
Clellan  &  Co.  v.  L.  D.  Leyon .93 

Reversal — Practice  in  Trial  Court. 

Whether  the  practice  complained  of  in  a  trial  court  was  regular 
or  irregular,  it  cannot  authorize  a  reversal,  unless  it  is  shown  to  have 
been  prejudicial  to  the  substantial  rights  of  appellants.  Alexander 
Miller  V.  Maria  P.  Pope 134 

Reversal — Sufficiency  of  Evidence. 

A  Judgment  of  the  trial  court,  which  is  not  palpably  against  the 
weight  of  the  evidence  will  not  be  disturbed  on  appeal.  G.  M.  Riley  v. 
Louisville  L.  &  C.  R.  Co 183 

Reversal^  udgment. 

The  Judgment  of  the  court  in  a  common  law  action  stands  on  the 
same  footing  with  the  verdict  of  the  Jury,  and  will  not  be  disturbed 
on  appeal,  unless  palpably  against  the  weight  of  the  evidence.  J.  M. 
Hawkins  t.  T.  L.  Lee , 390 

Reversal — Refusal  to  Submit  Question  to  Jury. 

To  authorize  the  Court  of  Appeals  to  reverse  a  Judgment  merely 
because  a  motion  to  submit  questions  of  fact  in  an  equity  proceeding 
to  a  Jury  has  been  overruled,  it  must  be  made  to  appear  that  the 
court  abused  its  discretion,  in  overruling  the  motion.  Mary  Maloney 
V.  at  Louis  Mut  Ins.  CO , 495 

Reversal — Judicial  Sals — Holder  of  Purchase-Money  Note. 

Where  a  holder  of  a  purchase-money  note  was  made  a  party  defend- 
ant to  a  suit,  but  was  not  served  with  process,  and  the  Judgment  of 
sale  of  the  land  made  no  provision  for  protecting  her  rights,  the 
Irregularity  and  omission  amounted  to  reversible  error.  John  Tucker 
V.  R.  B.  Hayden » 511 
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Reversal — Subttantiaily  Correct  Judgment. 

The  Court  of  Appeals  will  not  reverse  a  judgment  which  is  substan- 
tially correct,  for  the  purpose  of  giving  the  appellant  nominal  damages 
and  taxing:  the  appellee  with  the  cost  of  the  litigation.  Isaac  H. 
Trabue  v.  Franklin  Lander 652 

Reversal^ udgment  In  Criminal  Case. 

A  Judgment  of  a  oourt  in  a  criminal  law  action  stands  on  the  same 
footing  as  the  verdict  of  a  jury,  and  will  not  l)e  disturbed  unless  pal- 
pably against  the  weight  of  the  evidence.  J.  M.  Hawkins  v.  T.  L. 
Lee    • 156 

Reversal — Misdemeanor. 

The  Court  of  Appeals  can  only  reverse  a  judgment  In  a  misdemeanor 
case  for  errors  of  law  appearing  in  the  record  and  prejudicial  to 
defendant.    W.  A.  Marshall  v.  Commonwealth  742 

Reversal — Remand  with  Directions. 

A  judgment  in  an  action  against  an  administrator  was  reversed  and 
the  cause  remanded  with  directions  to  allow  certain  claims  against 
the  estate,  and  to  set  ott.  the  same  against  the  demands  of  the  admin- 
iatrator  against  the  claimant.  Jacob  Growder's  Adm'r  v.  J.  17. 
Prather  745 

Judgment  on  Law  and  Facts. 

A  judgment  of  the  court  on  the  law  and  the  t&cts  submitted  to  it 
is  as  binding  as  the  verdict  of  a  jury.  G.  M.  Riley  v.  Louisville 
L.  &  C.  R.  Co     1 183 

Judgment  of  Court  of  Appeals — Mandate. 

A  judgment  rendered  by  the  Court  of  Appeals  affirming  the  judgment 
of  the  circuit  court  and  awarding  damages  ui>on  the  amount  of  a 
judgment  superseded,  is  in  effect  a  mandate  directing  the  court  below 
to  award  damages  upon  the  amoimt  of  the  judgment  EL  T.  White  v. 
W.  Q.  Ferguson  199 

APPEARANCE. 

Appearance— General  Appearance — Presumption. 

Where  an  appearance  order  is  in  general  terms,  and  there  is  noth- 
ing to  cRhow  that  the  appearance  was  not  intended  to  be  general,  it 
cannot  be  presumed  that  appearance  was  made  to  one  branch  of  the 
action  in  which  they  had  but  little  consent,  and  that  they  ignored 
that  horanch  of  the  action  in  which  they  were  directly  and  vitally 
Interested.    Eli  Kinney  v.  R,  H.  Hagnow 434 

Filing  of  Answer. 

The  filing  of  an  answer  by  defendant  constitutes  an  appearance  in 
the  action.    Temple  Bergan  v.  Mary  Gamett 11 
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Common  Law  Arbitration. 

A  commoii  law  arbitration  is  as  binding  on  the  parties  as  if  It  had 
been  made  in  pursuance  of  the  statute.  David  Elms  v.  Jesse  Hunt 
&  Others    361 

Application  of  Statute. 

Section  3,  Ch.  21,  R.  S.,  does  not  apply  to  ai^itrators  who  do  not 
derive  their  authority  directly  from  the  statute,  but  from  agreement 
of  the  parties  or  rule  of  the  court.    O.  H.  Perry  v.  John  D.  Scott. . .  .729 

Umpire. 

The  right  to  act  as  umpire  can  only  be  conferred  by  a  rule  of  court 
from  which  the  firbitrators  derive  their  authority.  O.  H.  Perry  v. 
John  D.  Soott 729 

Unanimity  of  Decision. 

Under  Ch.  3,  R.  S.,  relating  to  sulbmission  of  controversies  to  arbitra- 
tion, all  the  arbitrators  and  the  umpire,  if  there  be  one,  should  act 
together,  and  if  there  is  no  umpire,  an  award  shall  be  the  Joint  decision 
of  the  arbitrators,  unless  tiie  parties  agree  to  be  bound  by  the  action  of 
the  majority.    O.  H.  Perry  v.  John  D.  Scott '.  .729 

Unanimity  of  Dacltlon. 

Where  a  cause  is  submitted  to  arbitrators  and  no  umpire  is  selected, 
the  arbitrators  are  substituted  for  a  jury,  and  the  same  unanimity  Is 
necessary  in  making  an  award  as  is  required  of  a  jury  in  rendering  a 
verdict.    A.  J.  Knowles,  Adm'r  v.  Z.  Leans 562 

Failure  to  Answer — Overruling  Exceptions  to  Award. 

Where  the  parties  to  a  suit  submitted  the  controversy  to  arbitra- 
tors without  answer  by  defendant,  an  answer  could  avail  defendant 
nothing  where  his  exceptions  to  the  award  are  overruled,  unless  he 
attempted  to  Impeach  the  award  on  some  equitable  ground.  John  H. 
Ford  V.  John  M.  Rice i 409 

Judgment  on  Award. 

Under  §  6,  subsec.  3,  ch.  3,  R.  S.,  relating  to  awards  by  arbi- 
trators, judgment  cannot  be  rendered  on  an  award,  unless  the  pro- 
visions of  the  statute  have  been  complied  with.  John  H.  Ford  v.  John 
M.  Rice  409 

Award — ^Viewt  of  Attorney  for  One  Party. 

The  (fact  that  the  views  of  the  attorney  for  one  of  the  parties  to  an 
arbitration  may  have  affected  the  action  of  the  arbitrators  is  not 
ground  for  distributing  the  award,  when  the  other  party  could  have 
also  had  an  attorney.    David  Elms  v.  Jesse  Hunt  &  Others 361 

Award — Delivery  of  Copies. 

IFnder  Civ.  Code,  §  499,  subsec.  €,  requiring  delivery  of  copies  of 
award  to  each  of  the  parties,  delivery  of  a  copy  of  the  award  to  the 
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attorney  of  one  of  the  parties  is  reversible  error.    Jofhn  W.  Underbill 
V.  Wm.  Raswell  392 

Equitable  Relief. 

A  party  wbo  has  submitted  the  question  of  a  boundary  line  to  arbi- 
tration and  lost,  cannot  resort  to  a  court  of  equity  for  relief.  David 
Elms  V.  Jesse  Hunt  ft  Others 361 

ARGUMENT. 
Right  to  Open  and  Close. — See  Trial. 

ASSIGNMENTS. 

Quai^dian  Assigning  Notes  to  Ward. — See  Guardian  and  Ward. 

RIgiht  of  Estate  of  Assignee. — See  Executors  and  Administrators. 

Assignmente — Assignment  of  Note  Secured  by  Lien. 

An  asBignment  of  a  note  carries  with  it  a  mechanic's  lien  securing 
the  debt^  and  the  assignee  must  use  due  diligence  to  collect  the  debt 
with  the  means  at  hand.    John  Sower  v.  S.  Cumming 216 

Warranty  of  Title. 

The  assignment  of  a  title  bond  does  not  carry  with  it  a  warranty  of 
title.    JaJ^e  Htaxris  v.  Patsy  Lawson 438 

Void  Contract. 

One  cannot  take  a  vested  right  as  an  assignee  of  a  void  contract. 
Morrison  ft  Oakes  v.  W.  Voorhies  ft  Co.;  D.  W.  Jones  ft  C5o.  v.  J.  W. 
Monday    627 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

Preference. 

The  evidence  was  held  not  to  show  that  a  debtor  in  selling  his 
property  for  the  payment  of  his  debts  was  actuated  by  the  intent  of 
giving  preference  or  advantage  to  some  of  his  creditors  over  others  in 
contemplation  of  insolvency.  Bank  of  Kentucky  v.  David  Emmer- 
son  665 

Preference  of  Creditor. 

Where  a  transaction  based  on  intrinsic  evidence  that  it  was  an 
attempt  on  the  part  of  the  debtor  to  prefer  one  creditor  to  the  exclusion 
of  others,  and  the  device  of  pledging  the  individual  estate  of  one  of 
the  partners  instead  of  that  of  the  firm  which  was  the  real  debtor, 
cannot  avail  the  preferred  creditor  in  her  attempt  to  escape  the  con- 
sequences of  the  law  preventing  fraudulent  assignments.  £311  Kinney 
V.  R.  H.  Hagnow , 434 

Creditors  Who  May  Participate  in  tlie  Estate. 

All  debts  contracted  by  a  debtor  between  the  execution  of  a  bond 
to  convey  his  land  and  the  date  of  the  deed  should  when  properly 
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proven  be  allowed  to  participate  in  the  estate  of  the  insolvent  debtor. 
R.  L.  Henry  ft  Others  v.  J.  B.  Smith 278 

Creditor  a  Party  to  m  Fraud. 

If  a  creditor  is  a  party  to  the  constructive  fraud  by  purchasing  or 
obtaining  the  transfer  of  the  debtor's  property  for  the  purpose  of 
securing  antecedent  debts,  and  after  the  commission  of  an  act  bringing 
the  cause  within  the  Act  of  1856,  makesc  additional  pasrments  on  the 
purchase  or  transfer,  or  the  debtor  becomes  otherwise  indebted  to  the 
purchaser,  such  cause  should  be  rejected,  as  in  such  case  notice  is 
brought  directly  home  to  the  creditor.  R.  L.  Henry  ft  Others  v.  J.  B. 
Smith  278 

Pleading — Fraud. 

Where  a  petition  in  equity  aleges,  not  only  actual  fraud,  but  also  that 
conveyance  was  made  in  contemplation  of  insolvency,  and  both  actual 
and  constructive  fraud  is  established,  the  constructive  fraud  brings 
the  transaction  within  the  act  of  1868,  and  is  an  assignment  for  the 
.benefit  of  the  defbtor's  creditors.  R.  L.  Henry  ft  Oth.ers  v.  J.  B. 
Smith  278 

Pleading— Proof. 

AKhough  actual  fraud  may  be  proven,  under  the  allegation  in  a 
petition  that  the  conveyance  was  in  cintemplation  of  insolvency,  the 
equitable  righta  of  creditors  attached  when  the  conveyance  was  made, 
and  the  superior  lien  could  not  thereafter  be  acquired  by  any  creditor 
in  a  proceeding  at  law  or  equity.  R.  L.  Henry  ft  Others  v.  J.  B. 
Smith    278 

Notice  of  Assignment. 

Under  Stat  1866,  relating  to  equitable  assignment  for  the  benefit 
of  creditors,  before  an  assignment  can  affect  the  rights  of  creditors 
In  the  distribution  of  the  insolvent's  estate,  the  sale  or  transfer  must 
be  such  as  in  law  gives  the  creditor  notice  of  its  existence.  R.  L. 
Henry  &  Others  v.  J.  B.  Smith 278 

Presumption. 

Where  a  debtor,  Just  prior  to  making  an  assignment  for  the  benefit 
of  creditors^  drew  from  a  bank  a  large  sum  of  money  which  was  not 
turned  over  to  the  assignee,  and  was  never  accounted  for,  it  will  be 
presumed  that  the  debtor  is  stUl  enjoying  the  money.  J.  O.  Fhillipa 
V.  W.  A.  Wathen 174 

ATTAOKMBNT. 

Action  in  Firm  Name — ^Walver. 

Where  the  clalmaints  of  attached  property  sued  in  the  firm  name 
alone,  the  defect  must  be  taken  advantage  of  by  demurrer,  answer  or 
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motion,  or  it  will  be  waived,  and  objeotion  when  taken  must  appear 
of  record.  B.  B.  Cknine  &  Bro.  y.  J.  B.  Kennedy 706 

« 

Action  in  Firm  Name — Remedy. 

Where  the  claimants  of  attached  property  sued  in  the  firm  name 
alone,  they  may  be  required  by  motion  or  rule  to  give  the  indiyidual 
names  of  the  members  of  lihe  flfrm.  B.  B.  Cozine  &  Bro.  v.  J.  K 
Kennedy  706 

Property  Subject  to. 

Where  m€b6hines  in  transit  were  consigned  to  defendant  in  attach- 
ment and  the  machines  in  transit  were  attached,  and  the  consignees 
were  acting  only  as  the  agents  of  the  owners  of  the  machines,  such 
property  should  not  be  subjected  to  the  payment  of  the  agents'  and 

consignees'  debts.    B.  B.  Cozine  &  Bro.  v  J.  B.  Kennedy 706 

Money  received  by  a  Jailor  as  assignee  of  the  claims  of  Jail  guards 
is  attachable  and  subject  to  pas^nent  of  the  debts  of  the  owner  even 
though  he  be  the  Jailor.    G.  B.  Connelly  v.  T.  Webster 329 

Money  Due  School  Teacher  from  State. 

Money  due  a  teacher  in  the  common  schools  from  a  state  cannot  be 
attached  in  the  hands  of  the  school  commissioners.  Hanks  &  Porter 
V.  W.  A.   Stewart 578 

Bounty — ^Attachment  of. 

A  bounty  which  was  not  received  by  a  soldier  in  his  life  time,  is 
not  subject  to  seizure  In  the  course  of  transmission  to  the  person 
entitled  thereto.    James  S.  Fish  v.  Eliza  Hays : 108 

Money  in  Hands  of  Receiver. 

Money  in  the  hands  of  a  receiver  belonging  to  an  insolvent  debtor 
is  subject  to  attachment  by  his  creditors.  J.  G.  Phillips  v.  W.  A. 
Wathen  174 

Surrender  of  Property. 
Whether  there  was  a  surrender  to  attachment  defendant  of  the  prop- 
erty attached,  was  held  a  question  for  the  Jury.    Zeb  Ward  v.  F.  M. 
George   263 

Bond — Execution^ 

Under  §  268  of  the  Code,  the  court  has  power  to  permit  the  execu- 
tion of  a  bond,  upon  the  terms  therein  prescribed,  upon  the  execution 
of  which  the  property  attached  should  be  released.  Kerty  &  Hasny 
V.  G.  S.  Miles  et  al 609 

Bond — Enforcement  by  Ruie. 

In  enforcing  an  attachment  bond  by  rule,  it  is  not  necessary  that 
the  surety  In  response  to  the  rule  should  urge  that  it  was  not  a 
statutory  bond  where  such  fact  is  made  to  appear  from  the  record. 
Kerty  &  Hasny  v.  Miles  et  al 609 
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The  proTisions  of  the  Code  must  be  complied  with  before  the  Court 
of  Appeals  will  permit  attadhxnent  plaintiff  to  resort  to  the  harsh  and 
Bummiuy  method  of  enforcing  the  bond  by  rul^.  Kerty  ft  Hasny  y.  G. 
S.  Miles  et  el. . . : 609 

Bond — Manner  of  Execution. 

An  attachment  bond,  to  be  a  ralid  statutory  bond,  must  have  been 
executed  in  the  manner  provided  by  statute,  and  where  tiie  statute 
requires  the  bond  to  be  executed  in  the  presence  of  the  sheriff,  it  cannot 
be  taken  by  the  clerk  or  other  officer  and  thereby  make  it  a  statutory 
obligation.    Kerty  ft  Hasny  t.  Miles  et  al 609 

Bond — Estoppel  of  Sureties. 

The  suretiee  on  an  attachment  bond  may  be  estopped  from  denying 
their  liability  on  the  bond,  but  they  are  not  estopped  from  denying  that 
the  plaintiff  has  adopted  the  proper  remedy  of  charging  them  with 
liability.    Kerty  ft  Hasny  v.  G.  &.  Miles  et  al 609 

A  sheriff  is  required  to  take  the  attachment  bond  for  the  reason 
that  he  must  know  the  solvency  of  the  sureties  and  that  they  have 
executed  the  undertaking.    Kerty  ft  Hasny  v.  G.  S.  Miles  et  al. . .  .609 

Bond-^LIability  of  Surety. 

By  executing  the  statutory  attachment  bond,  a  surety  places  himself 
in  a  condition  that  when  called  on  for  the  money  he  is  not  allowed  the 
right  to  replevy,  but  must  respond  with  either  the  money  or  the 
property.    Kerty  ft  Hasny  y.  G.  S.  Miles  et  al '....> 609 

Liability  of  Sureties  on  Undertaking. 

The  sureties  in  an  undertaking  in  attachment  proceedings  cannot 
be  held  liable  after  reversal  of  the  Judgment  in  the  case.  H.  J.  Oglevie 
ft  Others  v.  J.  Wiley 460 

Priority  of  Equities. 

Where  a  debtor  assigns  a  chose  in  action  prior  to  attachment  by  a 
creditor,  the  equity  of  the  assignee  is  superior  to  that  of  the  attaching 
creditor,  but  where  the  attaching  creditor  obtains  a  judgment  he 
obtains  a  legal  right  to  the  attached  property  which  is  superior  to  the 
prior  equity  of  the  assignee.  James  W.  Osborne  y.  City  of  Louis- 
vllle  et  al 411 

Release  of  Levy. 

An  order  by  the  attorney  of  the  attachment  plaintiff,  does  not 
operate  to  release  the  levy.    Zeb  Ward  v.  F.  M.  George 263 

Stay  of  Proceedings. 

The  attorney  of  an  attachment  plaintiff  has  power  to  direct  a  stay 
of  the  attachment  proceedings.    Zeb  Ward  v.  F.  M.  George 263 
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Conveyance  Pending  Suit. 

Where,  after  property  is  attacbed,  the  owner  conveyB  It  pending  the 
attachment  auit»  and  the  ground  of  attaxshment  is  not  sustained,  the 
purchaser  of  the  land  from  the  one  pending  the  attachment  proceed- 
ing is  not  affected  by  it.    Peter  S.  Smith  y.  Mike  Snowden's  Adm'r.  .234 

Allegation  of  Fraud. 

An  action  cannot  be  maintained  to  collect  rent  not  due,  even  if 
plalntifE  \a  entitled  to  recover,  without  an  allegation  of  fraud  upon 
which  attachment  can  be  based.  Hall's  Safe  &  Liock  Co.  v.  H.  J. 
Meade   , 219 

Reply — When  Not  Necessary. 

Where  one  comes  Into  suit  in  attachment  for  the  sole  purpose  of 
asserting  his  claim  to  the  property,  a  reply  to  his  answer  Is  not 
necessary.    H.  J.  Spradlln  y.  £211  Pieratt. . . .; 522 

Allegation  of  Non-Resldents. 

An  allegation  In  a  petition  for  rent  that  the  defendants  are  non- 
residents authorizes  attachment  for  the  amount  due.  Hall's  Safe  & 
Lock  Co.  V.  H.  J.  Meade 219 

ATTORNEY  AND  CLIENT. 

Attorneys'  Fees  In  Divorce  Case. — See  Divorce. 

Occupation  Tax  on  Attorneys. — See  Licenses. 

Duty  of  Attorney  to  Court. 

An  attorney  violates  his  duty  as  an  officer  of  the  court,  in  advising  or 
instructing  persons  applying  to  him  for  counsel  to  attempt  a  dishonest 
Tersion  of  the  law,  or  where  the  aid  of  a  chancellor  is  revoked  to 
enable"  appliant  to  perpetrate  a  gross  and  outrageous  fraud.  R.  B. 
Dunn  V.  W.  O.  Bradley,  .i 241 

Breach  of  Duty  by  Attorney — Fee. 

Where  an  attorney  at  law  gives  his  client  advice  by  means  of  whl<di 
the  client's  creditors  may  be  defrauded,  the  attorney  is  not  discharg- 
ing his  duties  as  an  officer  of  the  court,  but  acts  In  direct  violation 
thereof,  and  a  promise  by  the  client  to  pay  for  such  advice  will  not 
be  Implied  nor  an  express  promise  to  pay  therefor,  be  enforced.  R.  B. 
Dunn  V.  W.  O.  Bradley ,. . .  .241 

Negligence  of  Attorney — Liability  to  Client. 

Attorneys  who  took  a  note  for  collection,  brought  suit  on  the  note 
and  bbtained  Judgment  thereon,  had  execution  Issued,  and  the  amount 
of  the  Judgment  collected  by  the  deputy  dierift,  were  held  liable  to 
Judgment  plalntifts,  where  the  attorneys  failed  and  neglected  to  collect 
the  money  from  the  sherlft  or  his  deputy,  and  It  was  lost  to  the  Judg- 
ment creditors.    Thomas  C.  Woods'  Adm'r  v.  Joseph  Mitchell 513 
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Putting  Up  Proceeds  of  Homeetead  as  Bail^ — See  Homestead. 

Time  of  Appearance. 

Under  §  80,  Crim.  €k>de,  where  a  bail  bond  fixes  no  time  for  the 
appearance  of  defendant  in  court,  lie  is  bound  io  appear  and  surrender 
himself  to  the  custody  of  the  court  for*  examination  within  twenty 
days  from  the  date  of  the  bond.    W.  J.  Wilson  v.  Conmionwealth.  .706 

BAILiBfENT. 

Purchasers  Wrongfully  Taking  Possession  of  the  Property  Purchased^ — 
See  Sales. 

Carrying  Without  Compensation. 

Where  a  steamer  undertook  the  transportation  of  a  package  without 
receiving  or  expecting  compensation  therefor  its  relation  to  the  owner 
was  that  of  a  mere  bailee  and  was  not  liable  for  the  loss  of  the  pack- 
age unless  it  resulted  from  its  negligence  or  the  negligence  of  ita 

agents  or  servants.  J.  M.  Hawkins  v.  T.  L.  Lee 390 

The  owner  of  a  steamer,  in  transporting  freight  free  of  charge,  a 
package  containing  plainttfTs  money,  was  held  to  act  as  a  gratuitous 
bailee  only  and  was  not  liable  for  its  loss,  unless  the  loss  resulted  from- 
the  negligence  of  the  owner  of  the  steamer  or  his  agents  or  servants. 
J.  M.  Hawkins  v.  T.  L.  Lee 156 

BANKRUPTOY. 

Note  Executed  to  Executor. — See  Trusts. 

Fraudulent  Conveyance  by  Bankrupt. 

Right  of  a  bankrupt  to  recover  property  held  by  another  for  the 
purpose  of  passing  it  beyond  the  reach  of  creditors.  John  Brackett  & 
Others  v.  Elijah  Gregory 245 

Discharge  from  Liabtlity.  "^^ 
Where  a  creditor  of  an  insolvent  presented  and  proved  his  claim  in 
a  bankruptcy  proceeding,  he  thereby  exonerated  the  debtor  from 
further  liability  therefor,  and  cannot  thereafter  sue  to  subject  prop- 
erty conveyed  by  the  debtor  and  in  the  hands  of  the  purchaser.  Bank 
of  Kentucky  v.  David  Emmerson 666 

BANKS  AND  BANKING. 

Liability  of  Trustee  for  Money  Lost  on  Deposit. — See  Trusts. 

Statute  Amending  Charters. 

The  provisions  of  the  Act  of  Feb.  17,  1858,  entitled  "an  Act  amend- 
ing the  charters  of  the  several  banks  of  Kentucky,"  do  not  apply  to 
banks  incorporated  subsequent  to  the  taking  effect  of  such  act,  since 
charters  not  in  existence  could  not  be  amended.  Commonwealth  v. 
Falls  City  Tobacco  Bank 683 
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Necessity  of  On  Appeal. — See  Appeal. 

BILLS  AND  NOTES. 

Alteration  of  Note  to  Conform  to  Contract. — See  Alteration  of  Instru- 
ments. 

Estoppel  of  Payor  of  Note. — See  Estoppel. 

Failure  of  Consideration  of  Note — Release  of  Sureties. — See  Principal  and 
Surety. 

Note  Executed  by  Feme  Covert. — See  Husband  and  Wife. 

Construction. 

WOiere  the  court  construes  a  note  most  favorably  to  the  maker  ^e 
latter  ought  not  to  complain.    Isaac  Rainey  y.  Henry  Martin 385 

Consideration. 

A  benefit  to  one  party  and  some  prejudice  to  the  other  is  sufficient 
consideration  to  sustain  a  note.    John  C.  Buckner  y.  (xeo.  £«d wards.  .112 

Presentation  for  Payment. 

It  was  held  that  the  drawers  of  bills  were  not  discharged  from 
liability  to  the  payee  because  of  the  failure  to  present  the  bills  to 
the  drawee  for  payment.  Clark  &  Duncan,  Assignees  of  Bank  at 
Bowling  Green,  y.  Hines  &  Thomas 556 

Possession — Evidence  of  Ownership. 

T!he  possession  of  a  bill  of  exchange  is  prima  fade  evidence  of 
ownership  of  the  bill,  and  having  been  a  part  of  the  petition,  no  other 
evidence  of  ownership  is  necessary,  but  in  the  absence  of  other  evi- 
dence of  title  the  payee  or  his  legal  representative  should  be  made  to 
appear  to  the  action.    T.  L.  Hathaway  v.  W.  C.  Morris 167 

Breach  of  Warranty — Recoupment  of  Warranty. 

In  an  action  on  a  note  for  the  price  of  a  mill  defendants  are  entitled 
to  a  recoupment  of  the  damages  resulting  to  them  for  breach,  ci 
warranty.    J.  T.  Beaver  v.  Dishman  &  Galloway 154 

Defense — Illegal  Transaction. 

The  defense  that  the  note  sued  on  was  given  ffor  a  horse  sold  and 
purchased  with  the  intent  and  knowledge  of  both  buyer  and  seller  that 
the  horse  was  to  be  used  to  enable  the  purchaser  to  carry  on  war 
against  the  United  States,  is  a  valid  defense.  Samuel  H^bitfs  Adm'rs 
V.  F.  M.   Curl 149 


Bill  of  Exchange — What  Amounts  to. 

A  copy  of  an  order  of  the  county  court  making  an  allowance  of  a 
certain  sum,  made  by  the  clerk  of  the  court,  is  not  a  bill  of  exchange 
or  negotiable  paper,  but  is  a  mere  direction  to  the  sherift  to  pay  a  cer- 
tain sum  out  of  a  particular  fimd  when  collected.  Robt.  W.  Ogden 
V.  Ainsley  Cochran  &  Co 362 
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Bill  of  Exchange— Legal  Title. 

Where  a  bill  of  exchange  was  not  indorsed  by  the  deceased's  payee, 
the  legal  title  was  not  in  the  holder  of  tiie  bill,  but  in  the  legal  repre- 
sentative  of  the  payee,  who  was  a  necessary  party  to  an  action  by  the 
holder.    T.  L.  Hathaway  v.  W.  C.  Morris 167 

Notice  of  Protest — When  to  Be  Given. 

Where  a  notary  protested  a  note  and  mailed  a  notice  of  the  protest 
the  next  day  so  that  it  reached  the  maker  at  1  p.  m.  on  the  day 
following  the  protest,  the  action  of  the  notary  in  mailing  the  pro- 
test was  with  sufficient  diligence.  J.  G.  Arnold  v.  Williams  &  J.  A. 
Coddin's  Adm'r 5 

Action — Pleading — Demurrer. 

Where  a  note  plainly  Imports  a  personal  obligation  of  the  maker, 
a.  petition  against  the  maker  in  his  official  capacity  as  guardian,  is 
demurrable  at  the  instance  of  the  guardian's  sureties.  Jno.  H.  Jesse 
V.  S.  B.  Jones 274 

Confession  of  Matters  Alleged  In  Petition. 

An  answer  to  a  petition  on  a  note,  whlc^  merely  alleges  want  of 
information  or  knowledge  as  to  whether  the  debt  was  due  as  recited 
in  the  petition,  and  avers  want  of  knowledge  or  information  as  to 
whether  plaintifts  acquired  possession  of  the  note  in  the  manner 
alleged,  is  virtually  a  confession  of  the  truth  of  the  matters  alleged  in 
the  petition.    Thos.  N.  Allen  v.  W.  L.  Mitcherson 621 

Set-ofT  by  Maker. 

The  maker  of  a  note  cannot  daim  a  set-off  against  the  note  for 
the  price  of  goods,  which  was  executed  and  delivered  more  than  a 
year  after  the  goods  were  delivered;  and  after  the  note  was  executed, 
the  maker  sought  to  procure  the  assignee  of  the  note  to  become  his 
surety  on  a  note  so  that  it  might  pass  in  payment  for  a  stock  of 
goods.    B.  B.  Martin  &  A.  B.  Quisenberry  v.  Robt  P.  Hollowell 204 

8et-ofr  by  Acceptor. 

The  acceptor  of  a  (bill  of  exchange  cannot  set  off  against  it  in  the 
hands  of  an  indorsee  claims  against  the  payee  which  were  subsisting 
at  the  time  of  acceptance.    Red  River  Iron  Co.  v.  J.  T.  Henderson.  .183 

Purchaser  of  Mortgage  Notes. 

One  who  purchased  mortgage  notes  did  not  acquire  a  greater  equity 
therein  than  the  vendor  had.    H.  C.  Pindell  v.  A.  O.  Brown 302 

Amount  of  Recovery. 

In  an  action  on  a  note  the  amount  of  recovery,  after  deducting  cer- 
tain set-offs  and  credits,  stated.  J.  C.  Small,  Adm'r,  v.  J.  G. 
C5alhoun    553 

49 
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Avtfiorftr  to  FilL— See  Beplertn. 


BofM  of  Life  Towaiifc    Bee  BEecntora  snd  AilminlstiaiuiK, 
Of  Coiroo  Homo  Keeper    Bee  fntmirortog 


Of  Life  Toffioiit— Bee  Bseeoton  and  AdndalstratonL 


DeolgrBotfon  of  Linee— Proof. 

BoundaiT  Unee  of  land  may  be  desigiimted  bj  lAiyBieal  or 
objects  eet  np  fior  that  pnrpoee,  bj  the  ownen^  <x*  fixed  and  eetmMlghed 
br  the  aonreror  in  the  preeenoe  of  witnessea,  or  both  mpimn,  and  Im 
eodi  eaaea  the  exact  location  of  a  giTen  line  nrast  be  proven  by  vtt* 
neaaes.    Jamea  A.  Roberta  t.  MelTille  Collett €71 

Boundary  Line— Parol  Agreement. 

A  paiol  acreement  fixing  a  dlTlding  line  is  binding  on  tb»  partiea. 
David  snma  r,  Jeaae  Hunt  it  Others 30 

Locating  Patent — Ambiguity— Question  for  Court. 

The  manner  of  locating  a  patent,  irhen  there  is  amMgnity  in  the 
calls,  is  a  question  of  law  to  be  determined  by  the  court,  and  cannoft 
be  submitted  to  a  Jury.    Jamea  A.  Roberta  t.  MelviUe  Oollett 671 

BOUNTIES. 
Wiien  Bounty  Not  Subject  to  Attachment. — See  Attachment 

•   BRIEF. 
Not  Signed  by  Party  or  Licensed  Attorney. — See  Appeal. 

BR0KE31S. 
Brokers-— Commission. 

A  real  estate  broker  is  entitled  to  a  commission,  where  it  appears 
that  the  owner  did  not  in  good  faith  withdraw  the  property  from  the 
market,  but  in  a  few  days  after  the  pretended  withdrawal,  sold  the 
land  to  persons  whom  the  agent  had  in  effect  procured.  W.  S.  Houch- 
land  V.  H.  M.  Hodges  381 

BURDEN  OF  PROOF. 

Action  Against  Railroad  Company  for  Damages  by  Fire. — See  Railroads. 

Action  by  IHelrs  Against  Admlnl8trator,--See  Ehcecutors  and  Adminis- 
trators. 

Action  on  Purchase-Money  Note  and  to  Enforce  Vendor's  Lien. — See 
Vendor  and  Purchaser. 

Fraud.-^See  Fraud. 
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BURDEN  OP  PROOF— Continued. 

Loss  of  Debt  by  a  Receiver. — See  Receivers;. 

On  Defendant  to  Establish  Defense. — See  SMdence. 

Ownership  of  Note. — See  Bvldence. 

Proceedings  to  Subject  Wife's  Property  to  Payment  of  Husband's  Debts^-^ 

See  HnstMULd  and  Wife. 
Right  to  Open  and  Close  Argument. — See  Trial. 
Settlement  with  Ward — Fairness. — See  Guardian  and  Ward. 
Survivorship.— €ee  EMdence. 

OANOEaiLATION  OF  INSTRUMENTS. 

Cancellation  of  Deeds. — See  Deeds. 

Ground  for — Statement  of  Vendor. — See  Vendor  and  Purchaser. 

Release  of  Mortgage. 

Bquity  will  not  grant  relief  to  persons  who  execute  a  release  of  a 
mortgage  upon  a  Taluable  consideration  without  fraud  or  misrepre- 
sentation, because  of  a  miflrtake  of  fact,  where  they  could  by  inquiry 
have  ascertained  the  true  state  of  facts.  Hallam  Eldridge  y.  A.  T. 
Bromley's   Ex'rs    ^ 746 

Mortgage — ^Tltle — Pleading. 

Where  plainiifTs  sued  to  cancel  a  mortgage  executed  by  them,  and 
defendant  answered  resisting  the  right  to  have  the  mortgage  canceled, 
an  allegation  that  he  acquired  title  to  the  proi>erty,  and  if  not  that  he 
is  willing  to  take  a  good  title  thereto,  the  chancellor  is  not  compelled 
to  go  in  search  of  a  title  for  defendant,  nor  are  the  plaintiffs  required 
to  make  an  exhibit  of  the  title  they  have  when  not  called  upon  do  so. 
Fred  Hawkins  v.  C.  W.  Parker 637 

CARRIERS. 

Special  Contract*— Loss  of  Goods — Burden  of  Proof. 

A  carrier  is  only  required  to  satisfactorily  show  that  a  special  con- 
tract was  entered  into  under  circumstances  indicating  fairness  and 
good  faith,  it  then  >being  incumbent  on  the  shipper  to  show  that  the 
contract  ought  not  to  be  enforced.  Adams  Ebcpress  Co.  y.  Loeb  & 
Bloom    • 7 

insurer  of  Goods. 

A  common  carrier  is  an  insurer  of  the  goods  transported  by  it, 
while  a  warehouseman  is  liable  only  for  want  of  ordinary  care.  Fowler, 
I.oe  &  Co.  V.  Howell  Gano 319 

CARRYING   CONCEALED  WEAPONS. 

Carrying  Weapons  Partly  Exposed  to  View. — See  Weapons. 

CERTAINTY. 

Allegations  of  Indictment. — See  Indictment  and  Information. 
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OKRTiyiOATION. 

Authority  to  Certify  to  Contents  of  Journals  of  Common  Council, 
Mtmicipal  Oorporatioiis. 

CHATTEL  MORTGAGES. 

On  Steele  of  Goods. 

A  mortgage  on  a  stock  of  goods  Is  Inoperative  as  to  property  acquired 
and  added  to  tlie  stock  after  the  execution  of  the  mortgage.  H.  C. 
Pindell  v.  A.  O.  Brown 302 

Foreclosure — Necessary  Party. 

In  a  suit  to  foreclose  a  chattel  mortgage,  one  who  sold  the  property 
to  satisfy  a  debt  owing  by  the  mortgagor  is  not  a  necessary  party.  E. 
Lfc  Foulks  V.  John  P.  Ritter 253 

CLERKS  OP  COURTS. 

Action  Against — Defense. 

In  an  action  by  the  state  against  the  clerk  of  the  county  court  for 
money  collected  as  taxes,  it  is  no  defense  to  the  action  that  a  suit  is 
pending  between  defendant  and  the  trustees  of  the  jury  fund  to  whom 
the  money  collected  is  payable^  and  that  the  state  should  wait  until 
the  termination  of  such  suit  Thomas  C.  Johnson  y.  Common- 
wealth     449 

COMMISSION. 

Tax  Collector. — See  Taxation. 

When  Broker  Entitled  to. — See  Brokers. 

COMPROMISE  AND  SETTL(E3MENT. 

Matters  Included  In  Settlement — Presumption. 

Where  the  claim  might  have  been  included  in  a  settlement  between 
the  parties,  made  several  years  prior  to  its  assertion,  and  it  was  not 
asserted  imtil  after  a  judgment  had  been  rendered  against  the 
guardian  on  the  settlement  note,  it  will  be  presumed  that  all  matters 
between  the  parties  were  included  in  the  settlem^it  James  Ikmoyan 
V.  L.  J.  Bradford , 538 

CONCLUSION  OF  LAW. 

Denial  of  Indebtedness.— 'Siee  Pleading. 

CONDITIONAL   SALE. 

Not  a  Mortgage. — See  Mortgages. 

Of  Real  Estate. — See  Vendor  and  Purchaser. 
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CONDONATION  ACTS. 

Of  Cruel  Treatment. — See  Divorce. 

CONFESSION. 

As  Evidence. — See  Bvidence. 
Constructive  Notice. — See  Evidence. 
Insufficiency  of  Repiy^ — See  Pleading. 

CONFIRMATION. 

Acts  of  Infant  After  Arriving  at  Majority. — See  Infants. 
Of  Sale  by  Guardian. — See  Guardian  and  Ward. 
Purchase  at  Commissioner's  8ale^-^See  ESqnlty. 

CONFLICT  OF  LAWS. 
Place  of  Execution  of  Contract. — See  Contracts. 

CONGRESSl 
Power  to  Control  or  Impair  Obligation  of  Contracts. — See  Contracts. 

CONSIDERATION. 

Acknowledgement  of  Receipt  of  in  Deed. — See  Deeds. 

Benefit  and  Prejudice. — See  Bills  and  Notes. 

Failure  of — Recovery  of  Purchase  Price. — See  Vendor  and  Purchaser. 

Payment  of  Assessment  to  Avoid  Litigation. — See  Municipal  Corporations. 

Release  of  Mortgage.--See  Mortgages. 

Showing  Original  Consideration  Under  Amended  Petition. — See  Pleading. 

CONSOLIDATED  ACTIONS. 

Consideration  of  Evidence. — See  Action. 

CONSTITUTIONAL  LAW. 

Taking  Property  Without  Compensation. 

Where  money  was  oollected  by  a  sheriff  under  a  void  subscription  of 
stock  of  a  turnpike  company  by  a  county  court,  the  Legislature  cannot, 
by  legalizing  the  subscription,  authorize  the  payment  of  the  money  thus 
collected  and  held  by  the  sheriff  to  the  discharge  of  such  subscription, 
since  such  action  would  be  ylolatlre  of  the  Bill  of  Rights  providing 
"that  no  man's  property  shall  be  taken  or  applied  to  a  public  use  with- 
out the  consent  of  his  heirs  and  without  Just  compensation."  R.  W. 
Potts  V.  Carlisle  ft  Jackson  Turnpike  Road  Co 503 

CONSTRUCTION. 

Of  Contract — Oral  Evidence  as  to«— ^e  Contracts. 
Of  Wlli^-See  Wills. 
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CONSTRUOnON — Continued. 

Of  Will— "Dying  Without  Issue."— See  WiUs. 

Of  Will— Intention  of  Testator.-— See  Wills. 

Of  Will— Obligations  of  Testator.—See  Wills. 

Oral  Evidence  of  Understanding  of  Contract. — See  Contracte. 

Repugnant  Provisions.— €ee  Statutes. 

CONTINTJANCB. 

impeachment  of  Witnesses. 

The  fact  that  appellant  would  have  been  able  to  impeach  some  of  the 
witnesses  who  testified  against  him,  if  he  had  been  present  at  the  trial, 
would  not  have  been  cause  for  a  continuance.  John  A.  Duft  y.  Robt. 
W.  Rose 27 

CONTRACrrOR. 

Change  in  Original  Plan  of  Building — Defective  Work. — See  Contracts. 
Change  In  Specifications. — See  Ckm tracts. 
Pay  for  Extra  Work. — See  Contracts. 

Street  improvement — Encroaching  on  Private  Property. — See  Municipal 
Corporations. 

CONTRACTS. 

Custom  of  Horsemen. — See  Custom  and  Usage. 

Promise  Without  Consideration. — See  Pajnnent;  War. 

Time  as  Essence  of  Contract.— See  ESqulty. 

Construction — Meaning  of  Words. 

Where  it  is  clearly  and  unmistakably  shown  that  both,  parties  to  a 
contract  attached  to  a  word  or  expression  used  a  meaning  different 
from  that  ordinarily  applied  to  it,  and  that  to  refuse  to  allow  such  un- 
derstanding to  control  would  be  to  enforce  a  contract  which  they  did 
not  intend  to  make,  oral  evidence  is  admissible  to  show  what  the  un- 
derstanding of  the  parties  was  as  to  the  contract  John  G.  Marshall  t. 
Henry  Benge  * 339 

The  phrase  "merchantable  coal"  as  used  In  a  contract  for  the  pur- 
chase of  coal  for  use  on  a  steamer,  was  held  to  be  lump  coal,  where  the 
Mnd  of  coal  was  not  specified.    Wm.  Applegate  v.  Otho  Nunn 276 

— Understanding  of  Parties. 

Ordinarily  courts  will  not  hear  oral  evidence  as  %o  what  partiea  un- 
derstood to  be  the  meaning  of  a  written  contract,  but  will  look  alone 
to  the  language  used  to  ascertain  the  meaning.  John  G.  Marshall  t. 
Henry  Benge  339 

Necessity  of  Parties. 

An  instrument  which  does  not  name  an  obligor,  as  well  as  an  obligee^ 
is  invalid  and  unenforceable.  Thomas  McKinster  t.  Bobert  East- 
ham  423 
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CONTRACTS— Continued. 

Building  Contract — Change  In  Specifications, 

Where  a  building  contract  was  changed,  permitting  the  contractor  to 
put  in  a  atone  foundadon  Instead  of  brick  as  called  for  by  the  specifi- 
cations, it  was  held  that  the  contractor  was  not  bound  to  comply  lit- 
erally with  the  specifications  in  the  construction  of  the  foundation,  be- 
cause of  the  use  of  different  material,  necessitating  a.  difference  in  the 
manner  of  construction.    John  McMurtry  y.  O.  S.  Tenny 453 

Change  in  Specifications— Compensation. 

A  contractor  was  held  not  entitled  to  pay  for  extra  work  on  ac- 
count of  stone  walls  put  in  being  thicker  than  brick  walls  called  for 
by  the  specifications,  since  the  stipulations  in  regard  to  the  change  of 
materials  require  the  cost  to  be  the  sama  John  McMurtry  y.  O.  S. 
Tenny   453 

Change  In  Plan  of  Building — Defective  Work — Release. 

A  change  in  the  original  plan  of  a  building  does  not  release  the  con- 
tractor from  liability  for  defectlye  work  causing  leakage.  John  R. 
Moore  &  Wife  y.  Geo.  Lehman 607 

Failure  to  Cancel  Stamp. 

The  mere  failure  to  cancel  a  stamp  placed  on  a  written  contract  does 
not  inyalidate  it.    Joe  Reed  y.  Clifton  Rodes 685 

Executory  Contract  of  Married  Woman. 

A  mere  executory  contract  executed  by  a  married  woman  for  the 
purchase  of  land  cannot  be  enforced  against  her  or  her  sureties  on  .the 
purchase-money  notes.    W.  C.  Mills  y.  W.  H.  Ohelf 719 

fl 

Confiict  of  Laws. 

Whether  a  contract  was  executed  in  Kentucky  or  Ohio  cannot  matter 
where  the  laws  of  each  state  touching  the  question  in  dispute  are  sub- 
stantially the  same.    Joseph  Jones  y.  Thomas  Turner 499 

i^lade  on  Sunday — Ratification. 

A  contract  made  on  Sunday  may  thereafter  be  ratified  so  as  to  be 
binding  on  the  parties.    L.  M.  Lee's  Adm'r  y.  John  Harper  et  al. . .  .416 

Option— Time  of  Essence  of  Contract. 

Where  a  yendor  of  land  resenred  an  option  to  repurchase  the  land 
within  a  specified  time  upon  a  payment  of  a  stated  consideration,  time 
is  of  the  essence  of  the  contract,  and  if  the  yendor  fails  within  such 
time  to  execute  his  option,  the  yendee's  right  becomes  absolute.  Jesse 
Hall  y.  W.  M.  M.  Lee 866 

Validity— Drunkenness. 

Drunkenness  alone  will  ayold  a  contract  if  it  is  to  such  extent  as  to 
preyent  the  party  from  understanding  the  nature  of  the  contract  Jno. 
Campbell's  Adm'r  y.  Jas.  B.  Mitchell 290 
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CONTRACTS— Continued. 

Impairment  by  Act  of  Congress. 

ConiTess  has  no  power  to  control  contracts,  or  to  Impair  tbe  obligar 
tlons  thereof,  which  were  made  in  the  state  according  to  its  laws  and 
which  derived  their  obligations  from  and  are  amenable  only  to  such 
laws.    Joe  Reed  v.  Clifton  Rodes 685 

Ratification — Question  for  Jury. 

Whether  a  contract  made  on  Sunday  was  affterwards  ratified  so  as  to 
hind  the  parties,  is  a  question  for  the  Jury.  L.  M.  Lee's  Adm'r  t.  John 
Harper  et  al 416 

Implied  Promise  to  Pay. 

The  law  will  not  imply  a  promise  to  pay  merely  from  the  fact  tSiat 
one  person  had  advanced  money  for  the  assumed  debt  of  another,  with- 
out the  request  or  consent  of  the  party  in  whose  favor  the  money  was 
advanced.    Marion  Brady  v.  P.  G.  Lanham 147 

Llal)lllty  of  Surety. 

Where  M.  surrendered  a  mule  to  C.  upon  the  promise  of  R.,  in  con- 
sideoratlon  of  the  surrender,  to  pay  M.'s  note  to  Gk,  upon  R.'s  failure  to 
pay  the  note  and  payment  of  same  by  M.,  R.  is  liable  to  M.  for  the 
amount  paid  by  M.    Jesse  H.  Rodman  v.  John  A.  Mitter 148 

Guaranty — Consideration. 

Where,  since  the  assignment  of  a  note,  the  assignor  and  his  surety, 
without  additional  consideration,  undertook,  hy  a  written  agreement, 
to  make  good  the  collection  of  a  note,  the  obligors  cannot  be  held  re- 
sponsible on  such  undertaking.  F.  H.  Kean's  Adm'r  v.  Willis  De- 
honey's   Adm'r 160 

Breach — Damages— Counterclaim. 

In  an  action  for  a  breach  of  contract  the  jury  should  determine,  if 
required  by  the  parties,  the  amount  to  which  the  defendant  Is  entitled 
by  way  of  damages  by  reason  of  the  matters  set  up  in  her  counter- 
claim.   Joihn  R.  Moore  &  Wife  v.  Geo.  Liohmaa 607 

Pleading — Breach  of  Contract  to  Deliver  Possession. 

A  petition  for  breach  of  a  contract  to  deliver  possession  of  real  estate 
purchased  by  plaintiff  from  defendant,  which  alleges  the  purchase  of 
the  land  ifrom  defendant,  the  occupancy  of  the  land  by  a  tenant  of  de- 
fendant, the  agreement  of  defendant  to  deliver  possession,  the  refusal 
of  defendant  to  surrender  possession  to  plaintift  until  several  months 
after  plaintiff  was  entitled  thereto,  states  a  cause  of  action.  D.  H. 
Mclntire  v.  John  B.  Cater 146 

Parol  Evidence  Affecting  Written  Contract. 

A  written  contract  cannot  be  contradicted  or  essentially  modified  by 
parol  testimony,  in  the  absence  of  a  showing  of  fraud  or  mistake.  John 
C.  Adams  v.  John  B.  Martin 7 
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CONTRACTS— Continued. 

Instruction— Misrepresentation. 

An  inBtniction  in  effect  that  if  appellant  agreed  to  take  ten  addi- 
tional ho£Ea  to  make  up  the  supposed  average  pounds  per  head,  noth- 
ing could  be  found  on  account  of  misrepresentation  as  to  the  weight, 
made  by  appellee,  was  not  erroneous.  John  A.  Duff  y.  Roht.  W. 
Rose   27 

CONTRIBUTION. 
Insolvency  of  Principal. — See  Principal  and  Agent. 

CONVBRfllON. 

Allegation  of  Conversion. — See  Replevin. 

8aie  for  Re-investment. 

Where  land  of  an  estate  is  sold  f6r  re-inyestment,  it  is  not  absolutely 
essential  to  the  validity  of  the  sale  that  the  court  in  its  decree  pre- 
scribe the  estate  in  which  the  proceeds  should  be  re-invested.  H.  G. 
McDowell  V.  J.  Russell  Butler 201 

Proceeds  of  Sale — Re-Investment. 

Where  land  is  sold  for  re-investment,  the  chancellor  will  hold  the 
proceeds  until  a  suitable  investment  can  be  found,  and  if  necessary 
will  appoint  a  commissioner  to  find  one.  H.  G.  McDowell  v.  J.  Rus- 
sell BuUer    201 

Re-Investment  of  Proceeds. 

In  the  investment  of  proceeds  of  a  sale,  the  wishes  of  the  owner  of 
the  present  interest  in  the  land  ehould  be  consulted,  but  the  court  will 
not  act  to  the  prejudice  of  the  interests  of  the  remainderman.  H.  G. 
McDowell  V.  J.  Russell  Butler 201 

CONVEYANCE. 

By  Married  Women. — See  Husband  and  Wife. 
Of  Homestead. — See  Homestead. 

CORPORATIONS. 

Answer  Attacking  Validity  of  Charter. — See  Pleading. 

Answer  Denying  Existence  of  Corporation — Uncertainty. — See  Pleading. 

Charter  Granted  by  County  Courts. — See  Courts. 

Enforcement  of  Subscription  for  Stock. — See  Subscriptions. 

Knowledge  of  Officers  of  Court — Wlien  Notice  to  Court. — See  Notice. 

Unincorporated  Company  Assuming  Corporate  Name. — See  Insurance.  ' 

Subscribers  for  Stock — Calls  for  Payment. 

It  is  not  material  whether  a  subscriber  for  stock  had  notice  of  calls 
made  on  the  subscribers  for  payment,  where  his  contract  is  to  pay  as 
the  president  and  directors  may  direct  Geo.  W.  Jones  v.  Geo.  T. 
Hunston    284 
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CORPORATIONS— OonUnued. 

Officort  Agents  of  Stockholders. 

The  presidexit  and  directors  of  a  turnpike  company  are  the  agents 
of  stockholders  who  are  bound  to  know  what  the  oncers  do.  Geo.  W. 
Jones  y.  Geo.  T.  Hunston 2S4 

Stockholders — Want  of  Knowledge. 

A  stockiholder  of  a  turnpike  company  can  not  be  allowed  to  rely  on 
his  want  of  knowledge  touching  a  matter  concerning  which  he  should 
have  informed  himself  when  it  is  within  his  power  to  do  so.  Geo.  W. 
Jones  y.  Geo.  T.  Hunaton 284 

Stock  Subscriber — Waiver. 

Where  a  subscriber  to  stock  in  a  turnpike  company  took  part  in  the 
organization  of  the  company,  and  paid  the  first  claim  or  assessment  on 
his  subscription,  he  thereby  waiyed  all  technical  objection  to  ante- 
cedent proceedings.    L.  L.  North  y.  Inrin  Turnpike  Road 808 

Service  of  Process. 

Where  process  was  senred  on  all  the  persons  designated  as  agf  nts 
of  the  defendant  corporation  in  the  county,  the  court  has  jurisdiction 
to  render  judgment  Licking  Riyer  Dumber  &  Mining  Co.  y.  Geo.  H. 
Bowlesby 371 

COSTS. 

Liability  of  Husband  for  In  Suit  for  Alimony  or  Divorce. — See  Husband 
and  Wiife. 

Scope  of  Allowance. 

A  party  held  to  haye  no  right  to  complain  that  costs  were  not  al- 
lowed him  up  to  the  time  of  the  release  of  mortgage.  Willis  Warner 
y.  C.  W.  Hutchinson 222 

Failure  to  Sue  Out  Execution — Proceeding  In  Equity. 

Wlhere  a  judgment  plaintift  failed  to  file  copies  of  his  judgments, 
executions  and  returns  in  the  circuit  clerk's  office  and  sue  out  execu- 
tion thereon,  and  haye  leyy  made  on  defendant's  land,  he  cannot  tax 
defendant  with  the  costs  of  a  proceeding  in  equity  to  collect  his  judg* 
ment    Alex.  Adams  y.  Wim.  Able 14 

Judgment  for. 

Under  R.  S.,  p.  288,  ch.  25,  §  16,  relating  to  costs,  the  party  who  suc- 
ceeds in  recoyering  judgment  in  an  action  is  entitled  to  a  judgment 
for  costs.    R.  P.  Miles  y.  J.  K.  Bayles 386 

Accruing  Under  Cross-Section — Liability  for. 

One  who  undertakes  to  pay  the  defendant  all  the  costs  that  may 
accrue  to  him  at  the  suit  of  plaintiffs,  is  not  liable  for  the  costs  incurred 
by  a  cross-action  against  plaintifts.    Norton  y.  L.  Anderson 331 
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CORPORATIONS— Continued. 

Liability  for  Board  During  imprisonment. 

A  person  in  prison  under  cItII  process  was  liable  under  the  statute 
of  1866  for  Ms  board  during  his  confinement  In  the  Jail,  at  the  rate  of 
75  cents  per  day,  to  be  taxed  as  costs  In  the  case,  but  was  not  liable  un- 
der an  implied  assumpsit  to  the  Jailor.  Thos.  W.  Paschal  y.  W.  S. 
Sheppard  387 

Reversal  Without  Cost. 

The  facts  were  held  to  warrant  the  reversal  of  a  case  without  cost 
against  the  appellee.    W.  B.  Crawford  y.  A.  U  Voorhels  &  Wife 619 

COUNTERlCLAIM. 
See  Set-ofT  and  Counterclaim. 

COUNTIES. 

Order  of  County  Court — Collection  of  Money  by  Jury  Commissioners. 
An  order  of  the  county  court  which  goes  no  further  than  to  order  the 
Jury  commissioners  to  collect  the  money  loaned  out,  and  to  apply  the 
same  and  other  money  in  their  hands  and  raised  for  that  purpose  to 
the  payment  of  courthouse  bonds,  so  far  as  it  applies  to  money  raised, 
or  to  be  raised,  and  not  within  the  commissioners'  hands,  means  that 
they  were  to  eo  use  it  when  recelyed.  John  O.  Whitlock  y.  G.  A. 
Ohamplln 608 

New  County — Liability  for  Taxes. 

Where  a  new  county  Is  created  from  territory  which  formerly  be- 
longed to  another  county  or  counties,  the  detached  territory  is  not 
liable  for  taxes  leyled  by  the  county  from  which  it  was  detached,  but 
only  to  leyles  by  the  new  county.  Owsley  County  Court  y.  Lee  County 
Court    569 

COURT  COMMISSIONERS. 

Special  Commissioner— Compensation. 

After  a  special  commissioner  has  been  appointed  without  objection 
by  either  of  the  parties  or  the  regular  commissioner,  after  his  labors 
haye  been  performed,  acted  upon  and  accepted,  it  is  too  late  to  object 
to  his  remuneration.    John  Smoker  y.  Brent  Hopkins 448 

Report. 

Manner  of  making  report  of  claims  against  estate  stated.  J.  H.  Curd 
y.  R.  F.  Mix,  Adm'r 332 

Findings  of  Fact^ 

Where  a  receiyer  was  appointed  and  directed  to  collect  certain  debts 
due  the  decedent's  estate,  and  he  is  sued  because  of  his  negligent  loss 
of  the  debts  for  failure  to  haye  execution  Issued,  the  court  commis- 
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COURT  COBfMISSIONERS — Continaed. 

Bioner  in  makiiig  Us  findings  of  the  facts  should  show  the  acts  of  the 
administrator  by  giving  the  amonnt  of  each  bill,  and  an  inyentory  oC 
the  notes  and  accounts  that  came  to  his  hands,  showing  which  were 
solvent  and  which  insolvent,  the  amount  realized  bj  the  receiver,  the 
amount  of  the  debts  paid  by  him,  and  the  balance  due  the  heirs.  John 
Jones  V.  A.  M.  Hudson 188 

COURTS. 

County  Courts  Have  No  General  Jurisdiction  in  the  Probate  of  Willie— 
See  Wills. 

JurlsdictJon  of  Court  of  Appeals. — See  Appeal. 

Jurisdiction — ^Transfer  of  Case. 

Where  the  trial  of  exceptions  to  have  reports  of  settlements  of  the 
accounts  of  executors  was  transferred  from  the  county  court  to  the 
circuit  court  by  direction  of  the  parties*  the  circuit  court  had  only  the 
jurisdiction  of  the  county  court  over  the  subject-matter.  W.  B.  Mo- 
Gehee  v.  O.  W.  Miles 470 

-—Transfer  of  Cause. 

Where  the  circuit  court  has  the  right  to  entertain  Jurisdiction  of 
the  fiubject-matter  of  the  litigation,  the  parties  may  by  agreement  be- 
fore Judgment  transfer  the  cause  from  the  quarterly  to  the  circuit 
court.    H.  J.  Spradlin  v.  Eli  Pieratt 522 

Jurisdiction  Over  the  Person. 

A  i>erson  not  a  resident  of  the  county  is  not  within  the  Jurisdiction 
of  the  court  unless  he  is  Jointly  bound  with  another  defendant  who 
was  served  with  process  in  the  county.  James  K  Thompson  v.  Phillip 
Johnson   &   Wife 251 

Jurisdiction — Ordinary  Docket. 

An  action  founded  upon  an  insurance  policy  executed  and  delivered, 
and  also  upon  a  contract  for  insurance  not  evidenced  by  a  policy  is 
cognizable  in  the  common-law  court,  and  should  be  instituted  and 
prosecuted  on  the  ordinary  docket  Mary  Maloney  v.  St.  Louis  Mut. 
Life  Ins.   Co. 270 

Transfer  of  Causes. 

Where  defendant's  answer  sets  up  not  only  a  defense  to  the  action 
in  ejectment,  but  also  facts  entitling  defendant  to  a  lien  on  plaintiff's 
lot,  the  cause  was  properly  transferred  to  the  equity  docket  Leroy 
Womack  v.  A.  S.  G€Lrdner 226 

Transfer  of  Causes — Discretion  of  Court.  ^ 

Refusal  of  the  court  to  transfer  a  cause  from  the  equity  docket  to 
the  ordinary  docket  where  It  should  have  been  brought,  is  not  reversi- 
ble error,  where  the  motion  was  not  made  until  after  answer,  and 
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COURTS — Ck>ntinued. 

after  all  the  parties  are  ready  ^or  submisalon,  no  abuse  of  discretion 
being  shown.    Mary  Maloney  y.  St.  Louis  Mut  Life  Ins.  Oo 270 

Consolidation  of  Causes. 

A  party  cannot  complain  that  his  action  for  forcible  entry  and  de- 
tainer was  consolidated  with  his  suit  to  reform  M&  patent  to  die  land. 
Alexander  Johnson  &  Richard  Scott  y.  Thos.  W.  Means 221 

County  Court — ^Appointment  of  Trustees  of  Estate. 

A  county  court  was  held  to  have  no  power  to  appoint  a  trustee  of 
an  estate  In  the  place  of  one  who  had  died,  since  such  jurisdiction  Is 
In  a  court  of  equity.    Wm.  Lowry  y.  A.  6.  Morgan 465 

County  Court — Imposition  and  Collection  of  Taxes. 

Under  S  19f  Act  Feb.  27,  1867,  chartering  a  railroad  company,  the 
presiding  judge  of  the  county  court  comprises  the  court,  and  has  au- 
thority In  the  matter  of  imposing  taxes,  and  collection  of  the  same, 
was  deriyed  from  the  leglslatlye  act  and  not  from  any  supposed  dele- 
gation of  power  from  the  county  court  Thomas  Monarch  y.  Dayiees 
County  Court 88 

Stare  Decisis. 

Questions  of  law,  although  decided  on  doubtful  practice,  should 
ordinarily  remain  the  law  rather  than  be  subject  to  constant  fluctua^ 
tlons  according  to  the  yalue  of  the  court  as  differently  constituted. 
Joel  Blankenahlp  y.  Wm.  Bartleston  &  Co 158 

Jurisdiction — ^Appeal. 

Appeals  from  the  Judgment  of  a  county  court  refusing  to  g^rant  a 
tayem  license  should  be  prosecuted  to  the  Court  of  Appeals.  Common- 
wealth y.  John  N.  Fague 731 

Appellate  Jurlsdlction^Flnal  Judgment. 

The  Court  of  Appeals  has  no  jurisdiction  on  appeal,  where  a  demur- 
rer to  defendant's  answer  was  oyerruled,  and  on  final  hearing  after  the 
eyidence  was  heard  the  court  refused  to  permit  plaintiff  to  proceed 
further,  and  refused  a  prayer  for  judgment,  but  plaintifTs  petition  was 
not  dismissed  nor  final  order  or  judgment  rendered.  Lieonard  F.  Jeter 
y.  John  A.  WlUte 57 

Affirmance  of  Appeal — E.frect. 

Where  the  Court  of  Appeals  affirmed  a  judgment  of  the  circuit  court 
awarding  damages,  the  lower  court  has  no  power  to  Inyestigate  the 
question  whether  the  judgment  is  erroneous.  B.  T.  White  y.  W.  6. 
Ferguson  199 

COVENANTS. 
Damages  for  Breach  of  Covenant— See  Vendor  and  Purchaser. 
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In  an  ncdon  tor  breach  of  eoreiiant  aeninst  the  InamUvaaoe;  the 
ooert  ihofUd  br  instraetJon  diract  the  inqidfT  of  the  Jarr  to  tihe  fiad 
whether  there  was  a  lien  on  the  fdentieil  iiuiwitj  uuicied  bj  the 
deed  alien  the  eonreranoe  was  made;  the  amount  thereof  and  a  state- 
meat  as  a.  matter  of  law  whether  the  deed  contained  a  eovenant  of 
seneral  warrant.    Frank  M.  Looney  r.  F^ed  Hanek  St  Wiie 223 

CRIMINAL  LAW. 

Transfer  of  Case  Against  Negro  to  United  States  CoorL — Bee  Remoral  of 


Trial  and  Conviction  on  Constructive  Notice^ — See  Municipal  Corpora- 
tions. 

Presumption— Rulings  of  Court. 

Where  a  bill  of  exceptions  fails  to  set  out  the  mUn^  of  the  court 
as  to  the  law,  the  presumption  is  that  the  mlingB  were  correct.  Citj  of 
Loolsrille  t.  Templeton  630 

Misdemeanor — Reversal  of  Judgment  of  AcquittaL 

The  Court  of  Appeals  has  no  power  to  reTerse  a  Jnd^ment  of  acquit- 
tal in  a  proaecntion  for  a  misdemeanor,  except  for  errors  of  law  which 
occurred  on  the  trial  and  appear  ot  record.  City  of  Loaisrille  t.  Tem- 
pleton   .' €23 

Instruction — Concealed  Weapon. 

Under  {  2,  Act  March  10,  1854  (1  R.  Stat.  414),  in  a  prosecntion  for 
carryinfiT  a  deadly  weapon,  the  court  properly  rdfosed  to  instruct  the 
jury  to  find  for  defendant  apon  evidence  snstaining  a  charge;,  but  also 
conducingr  to  prove  that  at  the  time  of  the  alleged  commission  of  the 
ofTense  defendant  had  prepared  to  go,  and  was  abont  to  start  on  a 
journey  from  LotiisTllle,  Kentucky,  to  Salem,  Indiana,  in  the  absence 
of  any  evidence  to  show  that  defendant  on  sucA  journey  would  be  re- 
quired to  travel  at  night.    Henry  Buchter  v.  Commonwealth 49 

Appeal — Reversal. 

Where  a  judgment  has  been  rendered  in  a  misdemeanor  case,  re- 
versal cannot  be  had  merely  because  a  demurrer  has  been  improperly 
overruled,  or  for  error  in  granting  or  refusing  a  new  trial.  Code  of 
Practice,  §  349,  p.  659.    Archy  Caldwell  r.  Commonwealth 116 
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CUSTOMS  AND  USAaOS. 

Effect  on  Written  Contract. 

The  cuBtom  of  horsemen  cannot  control  a  written  contract  relating 
to  a  stallion,  or  change  its  legal  effect,  especially  when  one  of  tbe 
parties  notified  the  other  that  the  custom  formed  no  part  of  the  con- 
tract   Ahram  Buford  y.  W.  R.  Cameron 734 

DAMAGES. 

Estoppel  to  a  Certain  Claim  for  Damages. — See  Estoppel, 
instruction  as  to  Punitive  Damages. — See  Appeal. 
Liquidated  as  Set-off. — See  Set-off  and  Counterclaim. 

Permanent  Injury  to  Land. 

In  order  to  entitle  one  to  recover  for  permanent  injury  to  land,  it  is 
not  necessary  that  he  should  hold  the  legal  title,  hut  he  has  a  right  of 
action  if  he  was  the  owner  of  the  property  and  in  possession  of  it 
Nashville  &  Chattanooga  R.  Co.  v.  Daniel  Murphy 118 

Speculative — Pleading. 

Where  the  averments  of  a  petition  do  not  import  any  certain  and 
specific  complaint  that  plaintiff  sustained  any  damages  which  were 
natural  and  proximate  to  the  breach,  of  the  contract  complained  of, 
but  was  for  contingent  and  prospective  profits  or  speculative  damages, 
recovery  cannot  be  had.    M.  S.  Lane  v.  City  of  Louisville 178 

DEBTOR  AND  CREDITOR. 

Conveyance  to  Children  of  Debtor. — See  Partition. 

Exoneration  of  Debtor  by  Proceeding  In  Bankruptcy. — ^See  Bankruptcy. 

Liability  of  Property  Acquired  by  Descent. — See  Descent  and  Distribution. 

Liability  of  Trust  Property. — See  Trusts. 

Priority  as  Between  Creditors  and  Sureties  of  Debtor. — ^See  Principal  and 
Surety. 

Right  of  Creditor  to  Follow  Money  of  Debtor. — See  Insolvency. 

Rule  Requiring  Creditor  to  Satisfy  Debt  Out  of  a  Certain  Fund. — See  Ju- 
dicial Sales. 

de:eds. 

Admissibility  In   Evidence. — See  Evidence. 

Sufficiency. 

A  deed  purporting  to  be  a  sale  of  all  the  interest  of  the  grantors 
in  the  estate  of  their  grandfather  was  held  to  be  binding  on  the 
grantors.    C.  M.  Whipp  v.  J.  W.  Sweeney 232 

Acknowledgment  of  Receipt  of  Consideration. 

An.  acknowledgment  in  a  deed  of  receipt  of  the  consideration  recited 
ttherein  is  only  prima  facie  evidence  thereof,  and  may  be  overthrown  by 
clear  and  satisfactory  evidence  that  the  consideration  had  not  been 
paid.    Willis  U.  Niblack  v.  Harrison  S,  Niblack 545 
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DEEDS — Continued. 

Covenants — Defect  of  Title. 

The  acceptance  of  a  deed  requires  the  grantee  to  look  to  Its  cove- 
nant In  case  of  a  defect  of  title.    Daniel  Wilson  v.  Thomas  Maize. .  .595 

Joint  Tenancy  of  Widow  and  Children. 

Where  a  conveyance  was  made  to  a  widow  as  the  wife  of  the  de- 
ceased hushand,  it  was  held  that  she  took  as  an  ordinary  grantee,  and 
not  as  a  widow,  and  can  claim  under  the  deed  only  as  joint  tenant  with 
her  children.    H.  G.  Bidwell  &  Wife  v.  A.  B.  Rowe  &  Wife 368 

Failure  to  Read  Deed — Equitable  Relief. 

The  failure  of  the  grantee  of  land  to  read  the  deed  and  know  its 
contents  where  he  (had  an  opportunity  to  do  so  Is  cuplpable  negligence 
against  which  a  court  of  equity  will  not  grant  relief.  Greenup  Miller 
V.  Elijah  Sutton  86 

Stipulation  ae  to  Lane. 

An  insertion  in  a  deed,  by  the  grantor,  of  the  words  "that  there 
should  be  no  lane  running  from  the  creek  between  us/'  did  not  affect 
any  right  of  the  grantee,  where  the  contract  of  purchase  does  not  call 
for  such  lane,  and  it  does  not  appear  that  the  grantee  ever  enjoyed  the 
use  of  the  lane  at  such  place.    Greenup  Miller  v.  Elijah  Sutton 86 

Pleading — Demurrer. 

A  demurrer  to  a  petition  to  set  aside  a  deed  to  land  and  subject  the 
land  to  the  payment  of  plaintiff's  debts,  was  held  properly  overruled. 
Neff  Briggs  v.  Joel  H.  Cain. 7S 

Evidence — ^Testimony  Contradicting  Terms  of  Deed. 

The  detail  of  conversations  alleged  to  have  occurred  nearly  thirty 
years  prior  to  the  examination  of  the  witnesses  can  have  but  little 
weight  in  an  attempt  to  destroy  the  plain  and  unmistakable  language 
of  a  deed.    Eli  Moore  et  al.  v.  E.  J.  Cleveland's  Adm'r 588 

Cancellation. 

Where  a  contractor  for  the  sale  of  land  reserves  to  the  vendors  the 
coal,  oil,  and  mining  privileges,  but  the  deed  executed  doeo  not  contain 
such  reservation,  the  deed  should  be  canceled  and  a  new  deed  executed 
containing  the  proper  reservation.    John  Heath  v.  S.  A.  Davis 42$ 

DEFECT. 
Cure  by  Nunc  Pro  Tunc  Order. — See  Judicial  Sales. 

DEFBS^SQ. 

Note  Was  Given  for  Horse  to  Carry  on  War  Against  United  States. — See 

Bills  and  Notes. 
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Of  Party  Not  In  Nature  of  8et-ofr  or  Counterclaim. — See  Set-off  and  Ooirn- 

terclaiuL 
Pendency  of  Another  Acta. — See  Clerks  of  Courts. 

DELIVS}Ry. 

Evidence  Sufficient  to  Show. — See  Sales. 

DEMAND. 

Action  on  Sheriff's  Bond  as  Revenue  Collector. — See  Sheriffs  and  Con- 

stables. 
On  Sheriff  for  Money  Collected  as  Taxes.— -See  Sheriffs  and  Constables. 

DEMURRER. 
Petition  in  Action  to  Set  Aside  Deed. — See  Deeds. 

DEPOSITIONS. 

Failure  to  Give  Notice  of  Taking  Deposition — Opportunity  to  Cross-Ex- 
amine. — See  Equity. 

Following  Example  of  Adversary. 

In  taking  a  deposition  in  term  time,  a  party  cannot  complain  of  the 
action  of  his  opponent  in  taking  a  deposition,  where  his  opponent  sim- 
ply followed  his  example  and  exercised  a  right  which  the  other  party 
had  first  assumed.    Wm.  French  y.  Rebecca  J.  French 739 

Cross-Exam  i  nation — ^Waiver. 

Where  depositions  were  taken  by  a  party  in  the  absence  of  his  op- 
ponent^  and  the  latter  excepts  to  the  depositions,  and  allowed  two  yar 
cations  to  pass  without  asking  leaye  to  cross-examine  the  witness, 
there  are  no  grounds  of  complaint  because  of  the  oyerruling  of  his  ex- 
ceptions.   T^m.  French  y.  Rebecca  J.  French 739 

Deposition  In  Another  Cause — Admissibility. 

It  is  error  to  allow  the  deposition  of  the  witness,  taken  in  another 
cause,  to  be  read  in  eyldence,  although  the  deposition  was  referred  to 
by  the  witness  and  made  a  part  of  his  deposition  in  the  pending  cause, 
where  it  related  to  a  different  transaction  and  was  calculated  to  con- 
fuse and  mislead  the  jury.    P.  B.  O'Daniel  y.  Jno.  D.  Flannigan 297 

DEPOSITS  IN  COURT. 

Payment  Into  Court. 

Where,  without  an  order  from  the  Loulsyille  Chancery  Court,  the 
commissioner  and  receiver  of  that  court  receiyed  money  due  on  notes 
executed  at  a  decretal  sale  and  deposited  the  same  In  the  depository 
of  the  court,  the  money  was  in  effect  paid  into  the  court,  since  where 

50 
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DEPOSITS  IN  COURT— Continued. 

the  money- was  placed  In  the  court's  depository  to  the  credit  of  the 
court  the  court  alone  had  jurisdiction  over  It.  XT.  E.  Bwln^  y.  E.  V. 
Bums,  Adm'r;  G.  W.  Bums  v.  T.  P.  Smith 647 

Deposits  to  Credit  of  Court. 

Where  the  commissioner  and  recelyer  of  the  Louisville  Chancery 
Court  received  money  due  under  decretal  sale  without  order  of  the 
court  and  places  the  money  In  a  depository  of  the  court  to  the  court's 
credit,  it  became  the  money  of  the  court.  U.  E.  Ewln^  v.  E.  V.  Bums, 
Adm'r;  G.  W.  Burns  v.  T.  P.  Smith 647 

DESCENT  AND  DISTRIBUTION. 

Claim  by  Ward's  Heirs* — See  Guardian  and  Ward. 
Estoppel  of  Heirs  to  Claim  Land. — See  Estoppel. 

Child  of  Void  Marriage. 

Under  1  M.  &  B.  Stat.  565,  and  R.  S.,  ch.  47,  §  2,  subd.  3,  legitimizing 
the  Issue  of  void  marriages,  the  daughter  of  a  void  marriage  Is  capable 
of  Inheriting  from  her  father.    Sally  Jones  v.  Littleton  Jones 261 

Timber. 

The  timber  on  land  which  passes  to  the  wife  on  the  death  of  the 
husband  belongs  to  the  wife.  Joseph  Chandet  v.  James  Q.  Gordon 
&  Wife 451 

Heirs  Privies  to  Contract  of  Decedent. 

Heirs  occupy  the  relation  of  privies  to  the  contract  of  their  father, 
and  cannot  hold  on  to  the  estate  received  from  him  and  repudiate  his 
warranty  by  claiming  through  their  mother.  James  Malone  v.  C.  H. 
Barren   502 

Liability  for  Overplus  Received.  ^ 

In  a  suit  by  heirs  against  a  receiver  in  which  the  receiver  makes  the 
heirs  parties  to  the  cross-petition,  the  heirs  are  not  liable  to  the  re- 
ceiver for  an  overplus  received  by  them,  unless  they  received  it  from 
the  receiver.    John  Jones  v.  A.  N.  Hudson 188 

Recovery  of  Land  Conveyed. 

Where  a  husband,  with  the  consent  of  his  wife,  conveys  her  Inheri- 
tance with  a  covenant  of  warranty,  her  heirs  who  are  also  heirs  of  the 
husbcmd  cannot  recover  the  land  from  the  vendee  of  the  husband,  such 
heirs  having  received  a  greater  estate  firom  their  father.  James  Mar 
lone  V.  BVed  K.  Mark 177 

Transfer  of  Interest  by  Heir. 

Where  an  heir  has  transferred  his  interest  in  his  father's  estate  to 
the  payment  of  his  debts,  such  interest,  when  ascertained  and  set 
apart,  becomes  subject  to  the  payment  of  the  debts.  Bronston  &  Fran- 
cis V.  R.  Perry  White  et  al 732 
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DESCENT  AND  DISTRIBUTION— CJonUnued. 

Sale  of  Real  Estate — Party. 

Under  S  2,  Act  August  23,  1862,  Myer's  Supp.  420,  the  fact  that  the 
person  haying  the  present  Interest  in  the  land  sought  to  be  sold  was  not 
a  party  plaintiff,  but  defendant,  does  not  invalidate  the  proceeding.  H. 
G.  McDowell  y.  J.  Russell  Butler 201 

DESCRIPTION. 

Defective  Description  Cured  by  Answer. — See  Pleading. 
In  Petition  to  Recover  Real  Estate. — See  Ejectment. 
Of  Land  In  Petition  and  Judgment — See  Judgment. 
Of  Stolen  Money. — See  iLarceny. 

DISCRETION  OP  COURT. 

Granting  License  to  Keep  Tavern. — See  Intoxicating  Liquors. 

Motion  for  New  Trlal.-^-See  New  Trial. 

Overruling  by  Chancellor  of  Motion  to  Submit  Questions  of  Fact  to  Jury. 

— See  Appeal. 
Refusal  of  Instruction. — See  Trial. 

DISMISSAL  AND  NONSUIT. 

Action  by  Vendor. — S^e  Husband  and  Wife. 

Action  to  Revive  Judgment  Against  Personal  Representative. — See  Ehce- 

cutors  and  Administrators. 
Failure  to  Amend  Petition. — See  Pleading. 

Sufficiency  of  Evidence. 

The  evidence  was  held  not  sufficient  to  sustain  plaintilfe  petition, 
and  the  petition  was  properly  dismissed.  Samuel  E.  Phillips  v.  Chaa. 
P.  Burdin   542 

DISORDERLY  HOUSE. 
What  Constitutes. 

One  who  permits  disorderly,  drunken,  and  noisy  persons  to  frequent 
his  house  and  thereby  disturb  the  peace  and  quiet  of  the  neighborhood, 
is  guilty  of  keeping  a  disorderly  house.  John  Madigan  v.  Common- 
wealth     252 

If  by  the  manner  in  which  accused  kept  his  house,  or  by  inducements 
held  out  by  him,  in  connection  with  his  house  €Uid  the  business  therein 
carried  on,  he  consented  to  or  encouraged  disorderly  crowds  to  assemble 
on  tiie  sidewalk  immediately  in  front  of  his  house,  he  is  guilty  of 
keeping  a  disorderly  house;  but  the  mere  fact  that  drunken  and  dis- 
orderly i>erson8  were  permitted  to  assemble  and  did  assemble  on  the 
sidewalk;  is  not  sufficient  to  authorize  a  conyiction.  John  Madigan 
y.  Conmionwealth   252 
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DISORDERLY  HOUSE— Continued. 

The  fact  that  disorderly  crowds  assembled  in  front  of  accused's 
house*  with  his  consent  and  in  consequence  of  his  house  being  there 
located,  does  not  necessarily  render  accused  guilty  of  keeping  a  dis- 
orderly house,  it  being  not  only  necessary  that  he  should  consent  to 
the  assembly  but  that  he  should  procure  or  encourage  the  assembly 
by  the  manner  in  which  he  kept  his  house  or  conducted  his  business 
therein.    John  Madigan  y.  Commonwealth 252 

DISTRICT  AND  PROSECUTING  ATTORNEYS. 
Feet. 

To  entitle  the  county  attorney  to  the  15  per  cent,  allowed  him  by 
law,  It  must  appear  that  he  prosecuted  in  the  committing  court,  and 
assisted  or  offered  to  assist  the  commonwealth's  attorney  in  recover- 
ing judgment  on  the  forfeited  bond  or  recognizance.  Scott  Walker  t. 
J.  W.  WUliams  230 

DIVORCE. 
Abandonment. 

The  acts  of  a  husband  were  held  not  to  amount  to  an  abandonment 
of  his  wife,  in  view  of  the  circumstances  of  his  absence.  Ellen  Darling 
T.  Wm.  Darling 684 

Condonation. 

Where  a  wife,  after  acts  of  cruel  treatment  on  the  part  of  her  hus- 
band, continued  to  live  with  him  for  several  months  prior  to  tbeir 
separation,  it  did  not  constitute  a  condoning  of  the  offense,  especially 
where  his  subsequent  habits  and  conduct  toward  her  were  bad.  Mary 
S.  Merritt  v.  Samuel  W.  Merritt 152 

Residence  of  Wife. 

Where  a  wife  leaves  her  husband,  on  the  ground  of  cruel  treatment 
by  him,  and  takes  up  her  abode  in  another  state,  she  becomes  a  resi- 
dent of  the  latter  state  so  as  to  give  the  chancery  court  JurisdicUoa  of 
a  suit  for  divorce.    Mary  S.  Merritt  v.  Samuel  W.  Merritt 152 

Cruel  Treatment — Evidence. 

The  evidence  was  held  not  to  show  tfliat  the  wife  was  entitied  to  a 
divorce  on  the  ground  of  cruel  and  Inhuman  treatment.  E.  T.  Wil- 
liams V.  J.  H.  Williams 391 

Attorneys'  feet— Liability  for. 

A  wife's  estate  cannot  be  held  liable  for  the  payment  of  the  hus- 
band's attorneys  in  an  action  by  the  wife  for  divorce.  Isaac  Hopewell 
V.  Charlotte  Hopewell  455 

DOWER. 
Answer— Sufficiency. 

Where  an  answer  alleges  that  facts  sufficient,  if  true,  to  constitute 
a  potential  right  of  dower  in  the  land,  which  defendant  had  a  right 
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DOWER — Ck>iitinue€l. 

to  haye  protected  by  the  court,  it  Is  ground  as  against  a  demurrer. 
Jno.  F.  Berry  y.  Jno.  Martin 44 

Estoppel  to  Assert. 

Where  appellant  appeared  In  open  court  at  the  term  at  which  a 
commissioner  reported  the  sale  of  her  husband's  land  and  relinquished 
her  right  to  dower  therein,  such  relinquishment  did  not,  as  a  matter 
of  law,  dlvefit  her  of  her  right  to  dower,  but  estopped  her  from  as^ 
sertlng  such  right  against  those  who  act  upon  the  faith  of  It,  and  pur- 
chase a  part  of  the  land  on  the  Impression  due  to  such  voluntary  act, 
that  It  was  free  from  such  Incumbrance.  Margaret  Ellis  y.  Thomas 
Grlder 29 

Alienation  of. 

A  married  woman  may  alienate  her  potential  right  of  dower,  but 

can  only  do  so  by  record.    Darvln  Rogers  y.  Martha  A.  Isaacs 518 

Sale  of — Creditors. 

The  sale  of  the  wife's  dower  Interest  In  land  was  held  not  to  enure 
to  the  benefit  of  all  the  creditors  of  the  wife.  G.  M.  Adams  y.  Rob- 
ert Howard    84 

Execution  Sale  of. 

The  facts  held  to  show  that  the  legal  title  to  the  dower  Interest  of 
the  wife  was  held  to  pass  by  the  death  of  the  wife  and  her  husband,  un- 
der 1  R.  Stat.,  p.  281,  ch.  24,  §  15,  and  a  subsequent  purchaser  at 
execution  sale  against  her  took  nothing.  G.  M.  Adams  y.  Robert 
Howfird    84 

DRUNKENNESS. 

Avoidance  of  Contract. — See  Contracts. 

EASEMENTS. 

Clause  Relating  to  Passway. — See  Deeds. 

Prescriptive  Right  to  Passway. 

The  cYldence  was  held  to  show  a  prescrlptlYe  right  to  a  passway 
OYer  lands  to  a  public  highway,  by  the  use  of  the  passway  for  more 
than  thirty  years  by  persons  on  the  adjoining  farms.  Thos.  Dwyer  y. 
A.  J.  Bass   657 

EJECTMENT. 
Title  of  Plaintiff. 

To  entitle  plaintiff  In  ejectment  to  recoYer  he  must  connect  himself 
with  the  commonwealth  by  an  unbroken  cbaln  of  paper  title,  or  show 
title  by  adYerse  possession.    J.  K.  Poynter  y.  Seymour  Harding. . .  .406 

Title — Determination. 

Where  the  title  and  possession  of  land  are  both  brought  Into  ques- 
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EJECTMENT— Continued. 

tion  by  reason  oif  tlie  alleged  unlawful  entry,  a  result  of  the  litigation 
determlnee  the  question  of  title.    John  Chapman  y.  L.  Shannan 30 

Title — Evidence. 

The  eTidence  was  held  not  to  show  title  in  plaintiff.  J.  K.  Poynter 
V.   Seymooir  Harding    406 

PoMeMlon  of  Defendant — Recovery. 

Where  plaintiff  in  ejectment  fails  to  show  that  defendant  was  in 
possession  of  any  part  of  the  land  when  the  suit  was  brought,  plaintiff 
is  not  entitled  to  any  relief  against  defendant  W.  F.  Dogget  y.  J.  D. 
Blades  &  Shirley  360 

Writ  of  PoMeMion — Sufficiency. 

A  writ  directing  the  sheriff  to  place  plaintiff  in  possession  of  a  lot 
at  N.  station  on  the  east  side  of  the  railroad  "10  poles  in  front  to  two 

'  rook  corners,  and  running  back  16  poles  to  two  rock  comers,"  neither 
one  of  the  comers  being  located  or  identified,  imposes  on  the  sheriff 
the  duty  not  only  to  deliyer  possession,  but  to  locate  the  property,  and 
the  latter  duty  cannot  be  imposed  on  a  ministerial  officer.    Leroy  Wo- 

mack  y.  A.  S.  Gardner 226 

In  ejectment,  where  recoyery  is  had,  plaintiff  is  entitled  to  a  writ 
of  possession,  and  may  take  possession  under  it,  but  in  a  suit  in 
equity  where  the  deeds  under  which  both,  parties  claim  haye  no  de- 
fined boundaries,  the  chancellors  in  determining  the  rights  of  the 
parties  should  fix  and  establish  the  boundaries,  so  as  to  enable  the  of- 
ficer who  executes  the  writ,  as  well  as  the  parties^  to  know  the 
(boundaries  of  their  respectiye  tracts  of  land.  John  Chapman  y.  I*. 
Shannan 30 

Pleading — Description. 

A  petition  to  recoyer  real  estate  held  to  be  fatally  defectiye  for  ftiil- 
ing  to  describe,  eyen  in  general  terms,  the  real  estate  sought  to  be 
recovered.    Leroy  Womack  y.  A.  S.  Gardner 226 


Defense— Adverse  Possession — I nstructlon. 

Where  the  defense  is  title  by  adyerse  possession,  an  instruction 
"that  the  claim  of  possession  must  be  to  a  well  defined  marked 
boundary,"  is  erroneous,  as  a  natural  boundary  may  exist  and  control 
In  such  a  caae.    Chas.  Osbom  y.  J.  H.  Hereford 110 

Boundary — Question  for  Jury. 

Whether  certain  land  is  embraced  in  a  boundary  recited  by  the 
eyidence  of  title,  is  a  question  for  the  Jury,  and  the  court  should  in- 
struct that  if  the  patents  and  deeds  in  the  chain  of  title  down  to 
plaintiff  included  the  land  in  controyersy  the  finding  should  be  for 
plaintiff,  unless  the  defense  of  adyerse  possession  is  sustained  by  the 
proof.    Chas.  Osbom  y.  J.  H.  Hereford HO 
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BLBCnON. 
Under  Will.— See  Wills. 

IB3MANCIPATI0N  PROCLAMATION. 
Effect  on  Slaves  Held  In  Kentucky. — ^See  Slavery. 

EMINENT  DOMAIN. 
Compensation. 

Private  property  cannot  be  taken  for  a  public  use  until  Just  com- 
pensation has  first  been  made.  Nashville  &  Chattanooga  R.  Co.  v.  Dan- 
iel Murphy  118 

EQUITY. 

Bidder  »t  Commissioner's  Sale. — See  Judicial  Sales. 

Foreclosure  of  Mortgage  Procured  by  Coercion  of  Wife. — See  Husband 

and  Wlfa 
Suit  to  Conform  Sale  of  Infant's  Land.    See  Infants. 
Transfer  from  Equity  to  Ordinary  Docket. — See  Courts. 
Transfer  to  Equity  Dockets.— See  Courts. 

Coming  into  Equity  with  Clean  Hands. 

A  court  of  equity  will  not  grant  relief  to  one  who  does  not  come 
Into  equity  with  clean  hands.    J.  T.  Curry  v.  J.  H.  Privett 372 

Useless  Procedure. 

A  court  of  equity  will  not  compel  the  payment  of  money  and  a  com- 
mission for  collecting  the  sum,  where  the  money  would  have  to  be 
paid  back  as  soon,  as  collected,  since  it  would  be  compelling  a  useless 
thing.    W.  O.  Crenshaw  v.  Alissa  Jarvis 268 

Laches. 

It  is  too  late  after  the  lapse  of  many  years  and  after  the  death  of  a 
party  with  whom  business  transactions  were  had,  to  litigate  the  ques- 
tion with  deceased's  personal  representative  as  to  certain  credits.  M. 
Rentlinger  v.  D.  H.  Davies'  Adm'r 126 

Contract  for  Sale  of  Land — ^Time  as  Essence. 

The  doctrine  that  courts  of  equity  will  not  ordinarily  regard  time  as 
the  essence  of  a  contract  for  the  sale  of  land,  was  held  to  apply  to 
the  case  at  bar.    J.  M.  Lester  v.  T.  C.  Winfrey 121 

Application  of  Money  Collected. 

The  facts  were  held  to  authorize  the  chancellor  to  interfere  with 
the  application  of  money  collected  on  notes  to  the  payment  of  a 
judgment,    Q.  V.  Morris  v.  Rail  M.  Jones 405 

Taking  Testimony — Failure  to  Qlvo  Notice. 

Where  a  party  had  opportunity  to  cross-examine  the  witnesses  before 
a  master  in  chancery,  and  to  introduce  any  witness  whom  he  desired 
to  examine,  he  cannot  be  held  to  have  been  prejudiced  by  failure  to 
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EQUITY— Ck)ntlnued. 

giye  him  notice  of  the  taking  of  the  testimony  in  the  flrst  Jnatftncft. 
iB.  W.  Knight  y.  Hannab  Turner 593 

Extension  of  Tinrie  for  Taking  Testimony. 

The  facts  were  held  to  warrant  the  extension  of  the  time  for  the 
taking  of  te8tim<^7  by  defendant  before  a  commissioner  in  chancery. 
W.  B.  Crawford  v.  A.  L.  Voorheis  &  Wife 619 

Trial  of  Issues  of  Fact. 

In  equitable  proceedings,  or  in  actions  pending  on  the  equity  docket 
by  consent  of  the  parties,  the  issues  of  fact  are  triable  by  the  court, 
subject  to  the  power  of  the  chancellor  to  order  issues  of  fact  to  be 
tried  by  a  Jury.    Mary  Maloney  y.  St.  Louis  Mut.  Ins.  Co 495 

Subnriission  to  Jury. 

In  equitable  proceedings  and  In  actions  pending  in  equity,  the  court 
Is  not  bound,  on  motion  of  one  of  the  parties,  to  submit  issues  of 
fact  to  a  Jury.    Mary  Maldney  y.  St  Louis  Mut.  InB.Co 495 

Duties  of  Commissioner. 

The  duties  of  the  commissioner  €uid  recelyer  of  the  LouisyiUe 
Chancery  Court  are  somewhat  different  from  that  of  similar  officers 
throughout  the  state,  by  reason  of  the  rules  and  regulations  of  that 
court  adopted  in  accordance  with  the  proyisions  of  the  Code  of  Prac- 
tice. U.  B.  BJwing  y.  B.  V.  Bums,  Adm'r;  G.  W.  Bums  y.  T.  P. 
Smith    647 

Liability  of  Sureties  on  Commissioner's  Bond. 

Where,  by  the  negligence  of  the  commissioner  and  receiyer  of  the 
Loulsyllle  Chancery  Court,  the  court,  without  knowledge  of  a  deposit 
and  of  the  case  to  which  the  money  belonged,  Improperly  paid  It  out 
to  other  creditors  of  the  court  fund,  the  sureties  on  the  commission- 
er's bond  are  liable  for  the  loss.  XT.  B.  Bwlng  y.  B.  V.  Bums,  Adm*r; 
G.  W.  Bums  y.  T.  P.  Smith 647 

Purchaser  at  Commissioner's  Sale. 

The  purchaser  of  property  at  the  sale  of  a  commissioner  of  a  chancery 
court  is  the  equitable  owner  of  the  property,  and  an  order  of  confirmar 
tlon  Is  a  determination  by  the  chancellor  that  the  purchaser's  right 
had  existed  from  the  date  of  the  sale.  R.  B.  Clasby  y.  Bmlly  Bar- 
nett    711 

Personal  Judgment. 

A  matter  being  properly  in  the  equity  court,  it  Is  error  to  render  a 
personal  Judgment,  since  the  parties  haye  a  right  to  full  and  complete 
relief  at  the  hands  of  the  chancellor.    Jno.  Gault  y.  R.  A.  Thompson. 287 

Evidence  of  Business  Transactions. 

The  chancellor  is  cautious  in  making  an  adjudication  by  which 
written  eyidence  of  business  transactions  are  materially  changed,  and 
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will  only  tlo  BO  where  the  evidence  is  so  clear  and  satisfactory  as  to 
leave  but  little  room  to  doubt  the  propriety  of  exercising  this  equitable 
Jurisdiction.    M.  Rentlinger  v.  D.  H.  Davis'  Adm'r 126 

Recital  in  Decree — Proof. 

The  mere  recital  in  a  decree  In  equity  tliat  the  case  was  beard  upon 
the  pleadings,  proof  and  exhibits,  is  no  evidence  that  parol  testimony 
was  introduced  and  heard  in  the  case.  J.  P.  McOullom  v.  P.  H.  Coch- 
ran  Ill 

B3TATE3S. 
Fee  Simple.— See  Wills. 

ESTOPPEL. 

Acceptance  of  Beneficial  Provisions  of  Will.— ^e  Wills. 
Estoppel  of  Sureties  on  Attachment  Bond. — See  Attachment. 
Of  Right  to  Assert  Dower. — See  Dower. 

Purchaser  of  Land — ^Admission  by  Remote  Vendor. — See  Vendor  and  Pur- 
chaser. 

Shifting  Position. 

Where  a  defendant  has  set  up  a  verified  plea  of  non  est  factum  in 
an  €u;tion  on  a  note,  he  cannot,  in  a  subsequent  suit  involving  the  same 
transaction  (after  plaintiff,  because  of  such  plea,  dismisses  his  action), 
take  a  position  contrary  to  the  allegations  of  the  plea.  Leon  I.  Bergs 
&  Co.  y.  T.  J.  Haggard 393 

Disclaiming  Interest  In  Land. 

A  defendant  in  a  suit  for  partition  of  land,  who  confesses  that  he 
has  no  right  or  title  to  the  property.  Is  estopped  from  afterwards  set- 
ting up  any  adverse  claim  to  any  portion  of  the  land  embraced  in  the 
Judgment,  unless  he  or  his  vendees  present  such  a  state  of  case  as 
will  authorize  a  chancellor  to  vacate  or  modify  it  as  provided  by  the 
Civ.  Code.    J.  Z.  Shelton  v.  R.  A.  Melton 492 

Possession — Record  of  Suit. 

The  record  of  a  suit  concerning  land  held  sufficient  to  estop  de- 
fendant from  questioning  plaintiff's  right  to  possession  of  the  land. 
A.  H.  Pollock  V.  Germantown  &  Bridgeville  Turnpike  Co 324 

Pleadings. 

An  answer  was  beld  not  to  create  an  estoppel  against  defendants 
or  their  vendees.    R  M.  Watson  v.  L.  D.  Husbands 543 

Want  of  Consideration. 

Where  a  mother  sold  land  held  in  common  with  her  sons,  and  re- 
ceived the  consideration  therefor,  and  the  only  object  in  having  a 
eon  sign  the  ded  being  to  strengthen  the  warranty  of  title,  the  fact 
that  the  son  was  one  of  the  grantors  does  not  estop  him  from  showing 
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that  he  received  no  part  odP  the  consideration.    Eli  Moore  et  al  y.  E.  J. 
Cleveland's   Adm'r    588 

Defense  by  Maker  of  Note. 

The  payor  of  a  note  Is  not  estopped  to  make  defense  to  a  note 
because  of  the  statement  made  to  the  payee  or  to  the  payee's  agent 
that  the  note  was  "all  right."    W.  D.  Thompson  v.  Mary  Finley 641 

Failure  to  Disclose  Character  of  Title. 

Where  appellee  wasi  present  when  the  land  in  controversy  waa 
sold  to  appellant,  and  advised  the  purchase,  and  talked  of  buying  it 
himself,  and  knew  the  trouble  connected  with  the  title,  It  waa  his 
duty  to  have  explained  to  appellant  the  character  of  the  vendor's 
title,  and  for  failure  to  do  so,  he  is  estopped  to  set  up  an  adverse 
claim  to  the  land.    A.  E.  Cantroll  v.  Thompson  B.  Eastls 23 

Claim  for  Damages  to  Land. 

That  plaintifF  in  an  action  for  damages  to  his  real  estate  worked 
for  the  defendant  railroad  company  when  the  alleged  trespass  was 
committed,  does  not  estop  plaintiff  from  asserting  his  claim  for  the 
damages.    Nashville  &  Chattanoog^a  R.  Co.  v.  Daniel  Murphy 118 

Right  of  Way. 

Where  defendant  must  be  regarded  by  his  defense  made  as  having 
consented  that  plaintiff  should  have  a  right  of  way  over  defendant's 
land  in  consideration  of  a  sum  allowed  therefor  by  tbe  jury,  he  is 
estopped  to  claim  possession  as  against  plaintiff,  and  it  does  not  mat- 
ter that  he  had  not  parted  with  the  title  by  conveyance,  or  bound 
himself  by  writing  to  do  so.  A.  H.  Pollock  v.  Germantown  &  Bridge* 
ville  Turnpike  Co 324 

Conveyance  by  l-leirs. 

Where  adult  heirs  made  deeds  to  their  interest  in  land  of  the 
testator,  and  received  the  purchase  price,  they  are  estopped  from  set- 
ting up  any  claim  to  the  land,  either  in  their  own  right,  or  as  h^rs 
of  the  deceased  sister.    J.  M.  Lester  v.  T.  C.  Winfrey 121 

EVIDENCE. 

Admissibility  of  Journals  of  Common  Council. — See  Municipal  Corporar 

tions. 
Alteration  of  Instrument — See  Alteration  of  Instruments. 
Extension  of  Time  for  Taking  Testimony.— See  Equity. 
Order  of  Admission. — See  Trial. 
Partnership  Letter. — See  Partnership. 
Prima  Facie  Evidence  of  Ownership  of  Bill  of  Exchange. — See  Bills  and 

Notes. 
Rumor  of  Paternity. — See  Schools  and  Sojiool  Districts. 
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Admltslblllty  of  Sheriffs  Deed. 

A  sheriff's  deed,  -wthich  is  not  accompanied  by  a  Judgment  or  other 
record  evidence  of  the  authority  of  the  sheriff  to  sell  the  land,  is  not 
admissible  in  evidence  to  show  title  in  the  purchaser.  John  Price 
V.  Wm.  Lane 133 

Statements  No  Part  of  Res  Gestae — Impeachment. 

Statements  made  after  the  transaction  In  question  and  not  in  the 
presence  of  the  party  sought  to  be  affected  thereby  are  not  admissible 
as  part  of  the  res  gestae.    John  C.  Adams  v.  John  B.  Martin .6 

Parol  Evidence — Warranty, 

Parol  testimony  is  admissible  to  establish  a  warranty.  J.  T.  Sever 
V.  Dishman  &  Galloway 154 

Parol — ^Tlme  of  Issuance  of  Restraining  Order. 

Parol  evidence  Is  not  admissible  to  show  that  a  restraining  order 
signed  by  the  special  judge  was  signed  on  a  date  other  than  that  on 
which  he  presided.    S.  S.  Potter  v.  R-  T.  Young 381 

Exhibits  as  Evidence. 

Refusal  to  permit  exhibits  of  a  petition  to  be  read  to  the  jury  by 
plaintiff,  was  not  prejudicial  to  plaintiff,  where  the  answer  €kdmits  all 
that  the  exhibits  would  have  shown  if  they  had  been  produced.  Owen 
Grimes  v.  L.  S.  Trimble  703 

Testifying  from  Memorandum. 

The  fact  that  a  witness  had  reduced  his  knowledge  of  the  manner 
in  which  the  estimate  was  made  to  writing  in  the  form  of  an  affidavit 
or  deposition,  is  no  reason  for  excluding  what  the  witness  knew  in 
regard  to  the  controversy,  although  the  same  statements  may  be  found 
In  the  writing.    Owen  Grimes  v.  L.  S.  Trimble 703 

Confessions  or  Admissions. 

Confessions  or  admissions  are  the  strongest  evidence  against  the 
party  making  them  If  they  are  clearly  established,  the  only  weakness 
being  In  the  evidence  of  confessions  or  admissions.  Willis  XT.  Nlblack 
V.  Harrison  S.  Nlblack 545 

Confession — Constructive  Notice. 

Nothing  can  be  taken  as  confessed  against  the  party  who  Is  before 
the  court,  simply  upon  constructive  notice.  Allen  Moberly  v.  W.  E. 
Moberly    77 

Documentary  evidence. 

It  was  held  error  to  permit  plaintiff  to  read  to  the  jury  a  petition 
and  account  filed  therewith  in  another  case  against  defendant  and  to 
reject  the  rest  of  the  pleading.  BoUanger  &  Bodley  v.  Thos.  M. 
Pierce 421 
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Establishing  Testimony  of  Deceased  Witness. 

Refusal  to  permit  a  party  to  prore  the  testimony  of  a  deceased  wit- 
ness given  on  a  former  trial,  was  not  error,  where  it  does  not  appear 
what  the  testimony  sought  to  be  eetablished  was,  and  it  appears  that 
the  witness  presented  to  prove  the  testimony  of  the  deceased  witness 
cannot  remember  all  that  the  deceased  witness  testified  to,  or  even 
the  substance  thereof.     N.  R.  Jones  v.  E.  B.  Pearce 738 

Presumption. 

The  fact  that  plaintiff  did  not  take  the  deposition  of  his  manager 
with  regard  to  the  acts  of  plaintiff  raises  no  presumption  unfavorable 
to  plaintiff.    R.  M.  Robinson's  Trustee  v.  C.  D.  Hamilton 41^ 

Burden  of  Proof. 

Where,  if  exceptlone  to  a  master's  report  be  treated  as  an  answer, 
they  do  not  deny  the  purchase  or  appropriation  of  the  property  In 
question,  but  set  up  matter  in  avoidance,  the  burden  is  on  defendant 
to  establish  some  one  of  his  groimds  of  defense.  R.  M.  Robinson's 
Trustee  v.  C.  D.  Hamilton  419 

Where  defendant  sets  up  a  breach  of  condition  in  a  deed  as  a  set- 
off, the  burden  is  on  him  to  show  with  reasonable  certainty  the  amount 
he  should  receive.    R.  W.  Murray  v.  W.  H.  Webb 198 

Survivorship. 

Where  plaintiffs'  right  to  the  property  in  question  depends  on  the 
survivorship  of  their  mother  and  another,  the  burden  of  proving  sur- 
vivorship is  on  plaintiffs.    Geo.  W.  Cravens,  etc.,  v.  W.  C.  Gray... 472 

Conversion  of  Note — Subjecting  Property — Burden  of  Proof. 

In  a  suit  to  subject  the  property  of  W.  to  the  payment  of  creditors 
of  G.,  on  the  ground  that  W.  had  converted  a  note  belonging  to  G., 
the  burden  of  proof  is  on  the  plaintiff  to  show  that  the  note  in  con- 
troversy was  the  property  of  G.,  and  no  explanatory  proof  is  required 
by  W.  until  some  evidence  has  been  adduced  showing  some  right  to 
it  by  G.    J.  W.  Edwards  v.  Dickerson,  Rice  &  Bishop 127 

EXCEIPTION. 

Necessity  of  for  Review  on  Appeal. — See  AppeaL 

EXCEPTIONS,  BILL  OF. 

Refusal  to  Allow  Amended  Answer  to  be  Filed. — See  AppeaL 
When  Not  Part  of  Record  on  Appeal. — See  Appeal. 

EXECUTION. 

On  Judgment  Aflalnst  Husband  and  Wlfe.--^e  Husband  and  Wife. 
Purchaser  at  Execution  Sale. — See  Dower. 
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Sale  of  Dower  Interest. — See  Dower. 

When  Injunction  Does  Not  Discharge  Levy. — Qee  Injunction. 

Title  to  Property. 

Where  at  the  time  a  creditor  subjected  land  to  the  payment  of  his 
debt,  the  legal  title  was  not  in  the  debtor,  the  sale  passed  no  title  to 
the  purchaser,  since  a  sale  under  execution  was  not  the  proper  means 
of  subjecting  the  land.    Creath  Shropshire,  Trustee,  v.  W.  S.  Pryor.722 


Levy  a-nd  Sale— Quashal  of  Levy  and  Sale— Return  on  Execution  Should 
Be  Quashed. 

Where  the  levy  of  an  execution  on  land  and  the  sale  thereunder  has 
been  quashed,  the  sheriff's  return  on  the  execution  should  also  be 
quashed.    John  A.  Bogie  v.  M.  B.  Moore 4 

On  Reversed  Judgment. 

An  execution  cannot  properly  issue  (from  a  Judgment  which  has 
been  reversed.    Commonwealth  v.  Martin  Shanks 79 

Proceeding  by  Claimant  of  Property. 

A  proceeding  by  a  claimant  of  property  in  the  hands  of  a  constable 
to  prevent  the  sale  of  the  property,  should  be  by  notice  and  motion  on 
the  bond  as  provided  by  §  716,  Civ.  Code.  J.  W.  Hawkins  v.  Jones 
Dean  511 

interest  of  Heirs. 

Under  the  provisions  of  Act,  August  25,  1862,  Myer's  Supp.  420,  land 
in  which  heirs  have  a  contingent  interest  may  be  sold  on  Judgment. 
H.  G.  McDowell  v.  J.  Russell  Butler 201 

Notice  of  Purchaser — Negligence. 

Where  the  purchaser  of  land  before  execution  sale  had  actual  no- 
tice when  he  purchased  that  L.  had  some  claim  upon  the  land,  and  the 
proof  shows  that  L.'s  deed  to  the  land  was  of  record,  and  that  the 
land  was  in  the  actual  possession  of  one  claiming  under  L.,  it  was 
gross  negligence  in  the  purchaser  to  buy  without  investigating  the 
title.    J.  S.  Lee's  Adm'r  v.  N.  T.  Hood 187 

Purchaser's  Bond — Insolvency  of  Surety. 

The  fact  that  the  surety  on  the  bond  given  by  the  purchaser  of  land 
at  an  execution  sale  was  insolvent  is  immaterial,  where  the  Judgment 
plaintiff  has  acknowledged  the  satisfaction  of  the  Judgment.  A.  Devit  v. 
J.   K.   Wilson 55 

Return— Validity. 

Where  the  return  of  the  execution  shows  that  the  land  in  question 
was  sold  in  front  of  the  courthouse  door,  and  the  proof  shows  that  the 
courthouse  had  been  destroyed  by  fire,  and  that  the  sale  was  made  in 
front  of  a  hotel  which  was  being  used  as  a  courthouse,  there  is  no 
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such  irregularity  in  the  return  as  to  render  the  sale  void.     O.  M. 
Perry  v.  B.  D.  Lacy  45 

Nullifying  Settlement  on  Ground  of  Mistake. 

Wbere  a  note  has  been  executed  in  settlement  of  an  execution,  and 
the  execution  has  been  "satisfied"  by  order  of  the  Judgment  plaintiff, 
the  judgment  plaintiff  cannot  nullify  the  settlement  and  have  a  new 
execution  issued  on  the  grround  odT  mistake  in  the  amount  due,  without 
first  vacating  the  sheriff's  return  and  canceling  the  note  given  in  set- 
tlement    Benjamin  Goodin  v.  Sellers  A  Tate 162 

EXECUTORS  AND  ADMINISTRATORS. 

Report  of  Claim  by  Commissioner. — See  Court  Commissioners. 

Sale  for  Re-investment. — See  Conversion. 

Sale  of  Land  by  Executor. — See  Time. 

Title  to  Bill  of  Exchange.— €ee  Bills  and  Notes. 

Power  to  Act. 

An  executor  has  no  power  to  act  until  he  is  qualified  as  such  by 
taking  an  oath  and  giving  bond  in  the  court  in  which  the  will  or  a 
copy  thereof  is  admitted  to  record.  Geo.  M.  Murrell,  Ex'r,  v.  S.  M. 
Wing 667 

Bond. 

It  is  not  necessary  that  the  record  of  the  county  court  with  refer- 
ence to  the  qualification  of  an  administrator  and  the  execution  of  his 
bond,  should  contain  the  words  "provided  by  the  court"  in  order  to 
make  It  a  valid  statutory  bond.  E.  H.  Curds,  Adm'r,  v.  ESdward 
Curds,  Ex'r 442 

Bond — Approval  of. 

The  fact  that  a  party  appeared  in  court  and  on  his  motion  was  ap- 
pointed administrator  de  bonis  non,  and  executed  bond  with  certain 
persons  as  sureties  thereon,  amounts  to  a  sufficient  approval  of  the 
court  of  the  bond,  and  makes  It  binding  on  the  parties.  E.  H.  Curds, 
Adm'r,  v.  ESdward  Curds,  Ex'r 442 

Action  on  Bond — Pleading. 

In  an  action  on  an  administrator's  bond,  the  mere  allegation  in  sub- 
stance that  the  administrator  executed  the  bond  for  the  performance 
of  his  duties  according  to  law,  is  a  conclusion  of  law  and  insufficient, 
since  it  should  appear  from  the.  petition  what  the  stipulations  of  the 
bond  are,  so  that  the  court  may  know  whether  liability  exists.  E.  H. 
Curds,  Adm'r,  v.  EJdward  Curds,  Ebt'r 442 

Where  neither  the  terms  nor  the  substance  of  an  administrator's 
bond  are  set  out  in  the  petition,  the  filing  of  a  copy  of  the  bond  with 
the  petition  does  not  dispense  with  the  necessity  of  setting  out  the 
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undertaking  as  entered  in  the  pleading  itself.    John  iEL  Reno  v.  Mary 

A.  Davis   537 

* 

Claims  Against  Estate. 

Where  ttiere  are  written  evidences  of  debt  on  the  part  of  the  de- 
cedent, and  they  are  filed  as  vouchers  and  have  been  credited  and  a 
county  court  settlement,  with  the  receipt  of  the  claimant,  they  should 
be  allowed.    J.  H.  Curd  v.  R.  F.  Mix,  Adm'r 332 

Where  claims  against  an  estate  are  authenticated  by  sworn  state- 
ments of  witnesses  and  claimants,  they  ought  not  to  be  rejected,  espe- 
cially after  they  have  been  allowed  in  a  county  court.  J.  H.  Curd  v. 
R.  F.  Mix,  Adm'r   332 

Where  claims  against  an  administrator  are  sustained  by  affidavits  of 
witnesses  as  to  their  correctness,  and  presented  by  the  claimants,  and 
allowed  the  administrator  in  settlement  by  the  county  commissioner, 
they  will  not  after  six  or  seven  years  be  rejected  for  want  of  proof, 
unless  their  validity  is  successfully  assailed  and  a  state  of  case  pre- 
sented showing  that  the  administrator  ought  to  have  paid  them.  J.  H. 
Curd  V.  R.  F.  Mix,  Adm'r 332 

Presentation  of  Claim — Waiver. 

Where  an  administrator,  when  a  claim  had  been  presented  to  him, 
declared  his  intention  not  to  pay  It,  he  thereby  waived  any  right  to 
require  a  literal  compliance  by  the  claimant  with  the  statute,  and 
invited  litigation  thereon,  and  cannot  complain  that  plaintilT  did  not 
duly  comply  with  the  statute  in  presenting  the  claim.  J.  R.  B.  Par- 
sons V.  H.  C.  Oartreirs  Adm'r  180 

Claim  of  Administrator. 

At  oonmion  law  an  administrator  has  the  right  to  retain  in  his  hands 
the  amount  due  him  by  the  deceased,  where  there  are  no  other  cred- 
itors, and  no  statute  deprives  him  of  such  right.  James  M.  McGregor 
V.  James  Keithby  &  Ck>.   489 

Assignee  of  Claim. 

The  estate  of  an  assignee  of  a  claim  cannot  be  held  to  lose  the 
benefit  of  the  assignment  merely  because  the  personal  representative 
failed  to  become  a  party  to  the  suit  in  which  the  assignor  was  prose- 
cuted, and  which  he  might  well  believe  would  secure  the  rights  of 
the  estate.    Wm.  Piatt  &  Wm.  Watts  v.  John  Piatt's  Adm'r 342 

Insufficiency  of  Assets. 

If  the  assets  of  a  decedent's  estate  are  Insufficient  to  pay  decedent's 
debts,  the  administrator  must  resort  to  his  equitable  action  authorized 
by  Civ.  Code,  R.  S.,  ch.  40,  S  10.  Wesley  Berry  v.  Lycha  Hopkins, 
Adm'r  616 
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Sale  of  Land — Bond  by  Administrator. 

An  admlnlBtrator  was  held  to  be  the  proper  cnstodian  of  money  due 
his  intestate's  estate,  and  where  by  agreement  between  the  widow, 
a  life  tenant,  and  the  remainderman,  the  land  was  sold,  it  was  the  duty 
of  the  administrator  to  tender  the  widow  a  bond  with  good  security, 
and  to  receive  and  hold  the  portion  of  the  money  due  the  estate. 
Judith  Sale  v.  R.  H.  Snyder 592 

Collection  of  Debts  Owing  Decedent. 

Debtors  of  a  deceased  have  the  right  to  demand  that  the  person 
seeking  to  coerce  payment  of  the  debts  shall  show  that  he  is  legally 
entitled  to  collect  them,  and  he  cannot  be  deprived  of  such  right  by 
the  unauthorized  action  of  the  county  court  having  no  Jurisdiction  of 
the  matter.    Geo.  M.  Murrell,  Bx'r,  v.  S.  M.  Wing 667 

Loaning  Money  of  Estate. 

An  administrator  will  not  be  required  to  loan  money  out,  when,  be- 
cause of  litigation,  he  might  be  required  to  account  for  it  at  any  time. 
Manasses  Lyles  v.  D.  Mathews  &  Wife  678 

Settlement. 

Statement  of  manner  of  charging  and  crediting  an  estate  in  making 
settlement.    Mary  C.  Stow  v.  Edward  Curd 257 

Surcharging  Settlement. 

An  ex  parte  settlement  by  an  administrator,  with  the  county  court, 
may  be  surcharged  and  corrected  by  the  circuit  court  upon  proper  al- 
legations and  proof.    Geo.  W.  Gist  v.  John  &  Milo  Gist,  Adm'rs 209 

Previous  settlements  are  prima  facie  evidence  of  the  correctness 
of  the  various  vouchers  filed  therein,  and  before  they  will  be  rejected 
by  the  court,  if  there  are  any  affidavits  other  than  the  claimants'  as  to 
the  justness  of  the  act  and  a  receipt  therefor,  it  should  be  made  to  ap- 
pear by  the  parties  surcharging  the  settlement  that  the  credit  was 
improperly  allowed  for  the  reason  that  it  was  not  owing,  or  that  the 
administrator  had  a  valid  defense  thereto.  J.  H.  Curd  v.  R.  F.  Mix, 
Adm'r  332 

Fiduciary  Liability — Bankruptcy. 

A  writing  executed  by  an  administrator  stating  that  there  is  due  a 
certain  person  as  his  share  of  the  estate  $200  "to  be  paid,"  which  was 
signed  by  the  administrator,  was  properly  treated  as  evidence  of  a 
fiduciary  liability,  which  was  not  affected  by  proceedings  in  bank- 
ruptcy by  the  administrator  individually.  H.  F.  Cheatham  v.  Josh 
Cheatham    450 

Purchase  and  Sale  of  Land  by  Administrator  as  Commissioner. 

Where  an  administrator,  who  was  appointed  commissioner  to  sell 
land  of  the  estate,  purchased  the  land  at  the  sale,  and  afterwards  sold 
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it  at  an  advance  over  the  price  paid  by  him,  he  will  be  held  to  account 
for  the  excess  of  the  price  received  over  the  price  paid  by  him.  Robt 
A.  O'Bryan  v.  Sarah  E.  O'Bryan 346 

Suit  by  Heirt — Burden  of  Proof. 

Where  the  heirs  of  the  wife  sued  the  administrator  of  the  husband 
to  have  their  rights  determined  aa  to  a  note  and  mortgage  alleged  to 
belong  to  the  wife,  it  is  incumbent  upon  the  heirs  to  allege  and  prove 
such  facts  as  will  show  that  they  are  entitled  to  the  relief  sought 
Mary  Morgan's  Adm'r  v.  N.  Nicholas  &  Wife 403 

Suit  by  Distributees. 

In  a  suit  by  distributees  against  administrators  to  recover  money  in 
their  hands  for  which  they  had  failed  to  account,  it  is  proper  to  make 
the  administrators  liable  for  any  assets  not  reported  by  them  and  for 
which  they  failed  to  account.    J.  H.  Curd  v.  R.  F.  Mix,  Adm'r 332 

Fee-Bills — Collection* 

An  administrator  may  be  called  upon  to  show  whether  he  has  col- 
lected any  of  the  fee-bills  returned  to  the  county  court,  as  he  is  en- 
titled to  all  the  assets  not  administered.  J.  H.  Curd  v.  R.  F.  Mix, 
Adm'r   332 

Liability  for  Fee-Bills. 

Fee-bills  returned  to  office  by  administrator  should  be  treated  as 
accounts  unadministered,  and  passed  to  the  administrator  de  bonis 
non,  and  the  administrator  should  not  be  charged  with  them,  imless 
it  is  shown  that  while  they  were  in  his  hands  they  could  have  been 
collected,  and  that  their  return  to  the  office  has  resulted  in  a  loss  to  the 
estate  by  reason  of  Insolvency  of  the  parties.  J.  H.  Curd  v.  R.  F. 
Mix,   Adm'r    332 

Where  fee-bills  have  not  been  returned  by  the  administrator,  he 
should  be  allowed  to  show  that  the  parties  liable  thereon  were  in- 
solvent   J.  H.  Curd  V.  R.  F.  Mix,  Adm'r 332 

An  administrator  should  not  be  charged  with  fee-bills,  unless  it  ap- 
pears that  they  were  collected,  or  that  the  parties  were  solvent,  lived 
in  the  county,  and  they  should  have  been  levied  and  made  as  pro- 
vided by  law  after  they  came  into  the  hands  of  the  administrator. 
J.  H.  Curd  V.  R.  F.  Mix,  Adm'r 332 

An  administrator  ought  not  to  be  charged  with  a  fee-bill  which  he 
failed  to  return  to  the  clerk's  office.  If  he  can  show  that  the  parties 
owing  it  were  insolvent    J.  H.  Curd  v.  R.  F.  Mix,  Adm'r 332 

Liability  for  Uncoilected  Claim. 

Before  an  administrator  de  bonis  non  Is  chargeable  with  an  uncol- 
lected claim  of  the  estate  for  failure  to  collect  it,  it  should  appear  no  I 

51 
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only  that  tbe  party  owlixg  tlie  debt  is  solyent^  but  that  a  fee-bill  could 
(have  been  levied  upon  the  property  of  the  debtor.  J.  H.  Curd  t.  R.  F. 
Mix,   Adm'r    332 

Settlement  Between  Admlnlttratore. 

Where  administrators  desire  a  settlement  of  accounts  as  between 
each  other,  such  requirement  must  be  inserted  in  the  order  of  re- 
versal, or  they  must  file  a  cros»-pleading  for  that  purpose.  J.  H.  Curd 
V.  R,  F.  Mix,  Adm'r  332 

A  settlement  between  two  administrators  in  regard  to  their  accounts 
should  not  be  allowed  to  delay  the  prosecution  of  a  suit  by  the  dis- 
tributees.   J.  H.  Curd  V.  R.  F.  Mix,  Adm'r 332 

Dismissal  of  Action. 

Under  S  437  of  the  Civ.  Code,  an  action  to  revive  a  judgment  against 
a  personal  representative  of  a  deceased  judgment  debtor  is  an  action 
contemplated  by  such  section,  and  where  the  necessary  affidavit  and 
demand  has  not  been  made  before  suit  was  instituted,  the  i)etition  may 
be  dismissed.    Wesley  Berry  v.  Lycha  Hopkins,  Adm'r 515 

Action  for  Waste. 

The  right  of  action  in  a  suit  for  waste  is  in  the  distributees,  and  not 
in  the  administrator  de  bonis  non.    J.  H.  Curd  v.  R.  F.  Mix,  Adm'r  . .  332 

Action  Between  Administrators. 

A  suit  cannot  be  maintained  by  an  administrator  de  bonis  non 
against  a  former  administrator  of  the  same  estate  for  failing  to  dis- 
charge the  obligations  of  his  bond.    J.  H.  Curd  v.  R.  F.  Mix,  Adm'r.  .332 

Action  by  Administrator  Against  Widow — Admission. 

In  a  suit  by  an  administrator  against  the  widow  of  the  deceased  to 
recover  certain  gold  which  the  widow  claimed  as  a  legacy,  failure  of 
the  administrator  to  introduce  any  evidence  with  reference  to  the  in- 
debtedness of  the  estate,  when  taken  in  connection  with  his  evasive 
reply  to  defendant's  answer  will  be  taken  as  an  admission  that  there 
are  no  debts  of  the  estate  to  be  paid.  Chas.  Denton's  Ex't  v.  Emily 
Parker    227 

Action  by  Administrator  Against  Legatee. 

Where  an  administrator  sues  in  equity  to  recover  personal  property 
in  the  hands  of  a  legatee,  recovery  cannot  be  had  merely  for  the 
purpose  of  enabling  him  to  repay  the  devisee  the  sum  of  money  re- 
ceived.   Chas.  Denton's  Ex'r  v.  EJmily  Parker 227 

Judgment  Against. 

A  joint  judgment  In  favor  of  an  administrator  de  'bonis  non  and  the 
distributees  against  the  administrators,  where  the  administrator  de 
bonis  none  was  not  a  party  to  the  action  and  was  not  entitled  to  judg- 
ment. Is  erroneous.    J.  H.  Curd  v.  R.  F.  Mix,  Adm'r 332 
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Personal  Judgment. 

Where  the  Court  of  Appeals  reversed  a  Judgment  and  remanded  the 
case  for  correction  of  settlements  of  executors  so  as  to  hold  the 
executors  liable  for  the  price  of  a  slave.  It  was  held  that  such  decision 
did  not  authorize  a  personal  Judgment  against  the  executors.  W.  B. 
McGehee  v.  O.  W.  Miles  470 

Sale  of  Land. 

An  administrator  with  the  will  annexed  held  authorized  under  the 
circumstances  to  sell  the  land  In  controversy.  Robt.  Rutherford's 
Heirs  V.  Francis  Clark's  Heirs  326 

Life  Tenant — Bond. 

The  devise  of  personal  property  to  the  testator's  widow  for  life  with- 
out requiring  a  bond  to  protect  remaindermen  confers  upon  her  the 
right  to  Its  possession  and  use  without  execution  of  bond  to  remainder- 
men.   Chas.  Denton's  Bz'r  ▼.  Bmlly  Parker 227 

Life  Tenant — Remaindermen — Bond. 

Where  a  will  does  not  require  a  devisee  of  a  life  Interest  to  execute 
a  bond  for  protection  of  the  remaindermen,  the  remaindermen,  and  not 
the  executor,  should  apply  for  a  bond  If  their  rights  are  In  danger. 
Chas.  Denton's  BX'r  v.  Emily  Parker 227 

EXTORTION. 
Petition  to  Recover  Money  Obtained  by  Extortion. — See  Pleading. 

FEE-BIL«LfS. 

Administrator  Chargeable  With. — See  Executors  and  Administrators. 
Limitation  of  Action  on. — See  Limitation  of  Actions. 
Return  of  by  Administrator — How  Treated. — See  Executors  and  Admin- 
istrators. 

FENCES. 


Removal,  of  Gate— Notice. 

Where  an  owner  of  land  permits  an  adjacent  owner  to  join  his 
fence  to  the  former's  gate,  thereby  enclosing  the  latter's  land,  the  for^ 
mer  cannot  legally  enter  and  remove  the  gate  without  reasonable  no- 
tice to  the  latter  of  his  Intention  to  remove.  Salathlel  Hurries  v.  Sam- 
uel Agnew ' 10 

FERRIES. 

Duties  of  Ferryman — Remedy  of  Persons  Injured. 

In  the  absence  of  an  order  of  the  county  court  permitting  plalntlft 
as  relator  to  sue  the  defendant  ferryman,  plaintiff  must  disclose  some 
Interest  ^n  himself  showing  that  his  rights  have  been  affected  In  some 
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way  because  of  the  failure  of  defendant  to  conduct  and  keep  his  ferry 
as  required  hy  law,  plaintiff's  remedy  for  mere  Injury  to  himself  be- 
ing by  acting  on  the  ferryman's  bond,  and  not  the  revocation  of  the 
license.    Commonwealth  by  Robt.  Bagby  v.  Wm.  Little  et  al 440 

Violation  of  Duties — General  Charge. 

Where,  In  a  proceeding  against  a  fernnnan  for  failure  to  comply 
with  the  law,  the  charge  is  a  general  one  that  where  defendant  has 
failed  to  comply  with  the  law,  it  Is  too  general  and  Indefinite  to  sup- 
port the  proceeding.  Commonwealth  by  Robt.  Bagby  t.  William 
LitUe  et  al 440 

PINAL  JUDGMENT. 

Final  Order. — See  Appeal. 

FINDINGS. 

Of  Chancellor  Has  Force  of  Verdict  of  Jury. — See  Appeal. 

Of  Court  Commissioners. — See  Court  Commissioners. 

Of  Court  Have  Same  Force  and  Effect  as  Verdict  of  Jury. — ^See  Appeal. 

FIXTURES. 
Question  of  Fact. 

Whether  structures  and  machinery  attached  to  land  mortgaged  or 
sold  are  real  or  chattel  fixtures  is  a  question  of  fact.  Greorge  T.  Gaines 
V.  W.  T.  Scales 479 

FORCIBLE  ENTRY  AND  DETAINER. 

Consolidation  with  Suit  to  Reform  Patent. — See  Courts. 

Right  of  Possession. 

In  an  action  for  forcible  entry  the  question  as  to  which  party  is 
legally  entitled  to  the  possession  cannot  be  considered,  and  it  is  Imma- 
terial whether  plalntlfTs  possession  was  right  or  wrong,  if  it  was  proved 
to  be  actual.    W.  H.  Sandford  v.  R.  D.  Kemper 239 

An  owner  of  land  may  take  possession  of  premises  where  he  .has  been 
dispossessed  by  a  mere  trespasser  who  sets  up  no  claim  to  the  land.  W. 
H.  Sandford  y.  R.  D.  Kemper 375 

Possession  Without  Claim  of  Right 

The  mere  fact  of  possession  of  land  without  the  claim  of  right  will 
not  make  the  entry  of  the  tenant  forcible  entry.  W.  H.  Sandford  v.  R. 
D.  Kemper 375 

Holding  Over  by  Tenant. 

The  mere  holding  over  by  a  tenant  after  the  expiration  of  his  term  is 
not  a  forcible  detainer,  and  a  warrant  will  not  lie  until  there  has  been 
a  refusal  to  surrender  possession.  J.  B.  Kennedy  &  Wife  v.  J.  R  Col- 
lins   '. ' 157 
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Action  of — When  Lies. 

An  action  for  forcible  entry  will  not  lie  in  favor  of  one  who  gains 
possesBlon  merely  as  an  Interloping  rambler,  or  as  a  mere  scrambling 
possession.    W.  H.  Sandford  v.  R.  D.  Kemper 239 

FRAUD. 
Pleading) — Fraudulent  Intent. 

The  allegation  that  the  mortgage  in  question  was  made  in  good  faith 
to  secure  a  pre-existing  liability  is  not  objectionable  as  an  affirmative 
denial  of  fraudulent  intent.    John  Opal  v.  Dominlck  Eckert 452 

Burden  of  Proof. 

The  burden  of  proof  to  establislh  fraud  rests  upon  the  party  charging 
it.    John  Opal  v.  Dominlck  Eckert 452 

Evidence. 

The  evidence  was  held  to  show  that  the  purchaser  of  mules,  who 
knew  that  he  was  insolvent  at  the  time  of  the  purchase,  did  not  buy 
them  with  the  intention  of  not  paying  for  them.  Peter  W.  Estill  v. 
Jesse  Cobb  257 

FRAUDS,  STATUTE  OF. 

Undertaking  to  Answer  for  Debt  of  Another. 

A  transaction  was  held  to  be  within  the  Statute  of  Frauds  as  an 
undertaking  to  answer  for  the  debt  of  another,  and  unenforceable  be- 
cause not  in  writing.    Stanley  Moore  v.  James  Cowans  &  Mcllvain . .  431 

Contract  Not  to  Be  Performed  Within  a  Year. 

A  contract  by  a  party  to  build  a  fence  in  consideration  of  permission 
by  plaintiff  to  defendant  to  lay  and  use  a  switch  on  plaintifTs  land, 
was  held  not  to  be  a  contract  which  was  not  to  be  performed  within  one 
year.    John  Polndexter,  Adm'r,  v.  Thos.  T.  Gamett 107 

Agreement  Affecting  Real  Estate. 

Where  two  persons  as  partners  engaged  in  the  erection  of  a  house, 
and  one  desiring  to  withdraw  from  the  undertaking  after  partly  finish- 
ing the  house,  having  surrendered  his  rights  in  the  property  to  his  part- 
ner on  certain  conditions,  with  the  understanding  that  the  title  to  the 
property  should  be  conveyed  to  his  partner,  the  contract  was  within 
the  statute  of  frauds  and  cannot  be  enforced.  G.  W.  Harrington  v.  R. 
Stevens  164 

Sufficiency  of  Memorancfum. 

Where  a  memorandum  relied  on  gives  no  description  of  the  property 
alleged  to  have  been  leased,  and  the  parties  were  not  in  possession  of 
the  property  when  the  memorandum  was  made,  and  did  not  afterwards 
take  possession  of  it,  and  the  property  could  only  «be  located  by  ex- 


806  Index. 

[References  are  to  Pasres-I 
FRAUDS,  STATUTE  OP— Continued. 

trinslc  evidence,  it  is  not  sufficient  to  take  a  transaction  out  of  the 
statute  of  frauds.    Sarah  J.  Gamble's  Bz'r  y.  F.  Humbert  et  'al 724 

Memorandum — Record  of  Suit. 

The  record  of  a  suit  concerning  land  held  sufficient  to  take  the  trans- 
action out  of  the  statute  of  frauds.  A.  H.  Pollock  y.  Germantown  & 
Bridgeville  Turnpike  Co 324 

Part  Performance. 

A  parol  contract  to  take  a  part  of  land  to  be  sold  by  a  decree  of  court, 
is  binding  on  the  parties,  where  one  of  them  has  performed  his  part 
of  the  contract  by  buying  in  the  land  at  the  sale.  H.  T.  Dunkan,  Jr., 
V.  Samuel  Williams 18 

FRAUDULENT  CONVEYANCES. 

Recovery  by  Vendor. — See  Bankruptcy. 

Sale  in  Fraud  of  Creditors. — See  Insolyency. 

Dealings  Between  Father  and  Son. 

The  facts  -were  held  to  show  that  the  relations  and  dealings  between 
a  father  and  his  son  did  not  constitute  a  combination  between  them  to 
place  the  father's  property  beyond  the  reach  of  his  creditors.  J.  W. 
E^dwards  t.  Dickerson,  Rice  &  Bishop 127 

Putting  Property  Beyond  Reach  of  Creditors. 

The  pleadings  and  the  evidence  were  held  to  show  that  a  conveyance 
was  made  to  put  the  property  beyond  the  reach  of  the  vendor's  credi- 
tors.   R.  C  Poindexter  &  Wife  v.  Henry,  Grant  &  Bush 401 

Recitals  of  Deed. 

Where  there  is  no  charge  of  fraud,  the  conveyance,  as  between 
strangers,  will  be  sustained;  but  if  fraud  is  charged  the  recitals 
in  the  deed  cannot  alone  be  relied  upon  to  sustain  its  validity  as  against 
third  i)ersons.    Daniel  McCallister,  Adm'r,  v.  A.  L.  Symones 583 

Limitation  of  Action. 

In  order  to  revoke  the  aid  of  the  Statute  of  1856,  relating  to  fraudu- 
lent conveyances,  suit  must  have  been  instituted  within  six  months 
after  the  fraudulent  preference  was  made.  James  Dudley  v.  William 
Wilson's  Adm'r  34 

GIFTS. 

Personal  Representative  of  i>onor. 

A  gift  duly  executed  during  the  life  of  a  dnnor  cannot  <be  disre- 
garded by  the  donor's  personal  representative.  Geo.  W.  Gist  v.  John 
ft  MUo  Gist,  Adm'rs 209 
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Writing  Contract  of  Guaranty  Over  Guarantor's  Signature. 

Where  plaintiff  sued  defendant  as  a  guarantor  of  a  bill  on  the  back 
of  which  plaintiff's  name  was  indorsed  without  a  contract  of  guaranty 
being  written  above  it,  and  plaintiff  seta  out  the  bill  as  a  part  of  the 
complaint,  he  cannot  complain  of  the  refusal  of  the  court,  after  the 
case  is  ready  for  trial,  to  permit  him  to  write  out  a  contract  of  guar- 
anty over  the  defendant's  signature.  Joseph  Jones  t.  Thomas  Turner.  499 

Conclusions  of  Pleader. 

In  an  action  on  a  guaranty,  the'  conclusions  of  the  pleader  as  to  the 
purpose  for  which  the  bills  were  indorsed,  and  the  legal  obligation  in- 
curred by  the  indorsers,  are  of  no  avail.  Joseph  Jones  y.  Thomas 
Turner 499 

Action — Foundation  of. 

In  an  action  on  a  guaranty  contract,  it  is  essential  that  the  guaranty 
be  made  the  foundation  of  the  action,  and  recovery  must  be  based  on 
such  contract.    Joseph  Jones  v.  Thomas  Turner 499 

GUARDIAN  AND  WARD. 

Right  to  Guardianship. 

A  mother  should  be  entitled  to  the  guardianship  of  her  infant  chil- 
dren, rather  than  a  stranger  who  had  become  persona  non  gratis  to 
some  of  the  wards,  and  where  the  mother  and  the  wards  held  the 
property  in  common,  and  there  was  at  least  an  implied  understanding 
between  the  guardian  appointed  and  the  mother  of  the  wards,  that  he 
would  surrender  the  guardianship  in  her  favor.  John  A.  McGrath  v. 
W.  A.  McGrath  534 

Presumption  of  Infancy. 

In  a  suit  by  a  foreign  guardian  against  a  resident  guardian,  it  will 
be  presumed  that  the  ward  is  still  an  infant,  especially  where  the  de- 
fendant failed  to  controvert  the  fact  John  T.  Miller  v.  Benjamin  D. 
Barnes,  Guardian  370 

Settlement  with  Ward. 

The  fact  that  an  attorney  represented  the  ward  in  a  settlement  with 
his  guardian  does  not  authorize  the  guardian  to  treat  the  ward  "as  a 
I>erson  at  arm's  length."    Commonwealth  for  Mulr  v.  J.  S.  Coleman.  .692 

A  guardian  in  making  settlement  with  his  ward,  by  assigning  notes 
of  third  persons,  cannot  hold  the  ward  to  the  strict  rules  of  law  regu- 
lating contracts  of  assignment.  Commonwealth  for  Muir  v.  J.  S.  Cole- 
man    692 

Manner  of  Making  Settlement. 

Statement  of  manner  of  making  settlement  by  a  joint  owner  of  ac- 
counts and  guardian.    Henry  Brown  v.  Alexander  Mays  &  Wife 269 
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Settlement  with  Ward — Duty  of  Guardian. 

Where  a  guardian.  In  making  settlement  with  his  ward,  assigned  him 
certain  notes,  It  was  the  duty  of  the  guardian  to  adyise  the  ward  as  to 
the  eolvency  of  the  payors  of  the  notes,  and  to  advise  the  ward  that 
unless  he  sued  on  the  notes  .at  the  first  term  of  court  the  guardian's 
liability  as  aurety  for  the  payors  would  be  lost.  Commonwealth  for 
Mulr  V.  J.  S.  Coleman  692 

Loaning  and  Collecting  Ward's  Money — Diligence. 

A  guardian,  in  loaning  out  money  of  the  ward  and  In  collecting 
money  due  the  estate,  should  exercise  a  high  degree  of  diligence  for 
the  protection  of  the  ward's  estate.  Commonwealth  for  Mulr  v.  J.  S. 
Coleman   692 

Transaction  Between  Guardian  and  Ward — Burden  of  Proof. 

Where,  in  making  settlements  with  his  ward,  the  grantor  gave  the 
ward  notee  on  third  persons,  the  burden  of  proof  is  on  the  guardian 
to  show  the  utmost  fairness  on  his  part,  and  that  the  ward  fully  un- 
derstood his  legal  rights  and  was  fully  advised  as  to  the  solvency  of 
the  payors  of  the  notes.    Commonwealth  for  Mulr  v.  J.  S.  Coleman.  .692 


Undue  Influence— Presumption. 

As  to  transactions  between  a  guardian  and  ward,  the  presumption 
of  undue  influence  will  be  indulged  in  favor  of  the  ward,  where  the 
result  was  beneficial  to  the  guardian,  or  intended  to  be  so.  Common- 
wealth for  Muir  v.  J.  S.  Coleman 692 

Negligence  of  Guardian. 

Where  a  guardian  loaned  money  in  April,  1859,  on  a  note  due  the 
following  December,  but  suit  on  the  note  was  not  instituted  until 
March,  1864,  and  then  against  the  sureties  only,  the  principal  having 
become  insolvent  In  1862,  and  a  return  of  no  property  found  was  made 
as  to  the  surety,  and  all  the  parties  lived  in  the  same  town,  and  all 
the  facts  were  known  to  the  guardian,  he  was  held  negligent  in  fail- 
ing to  institute  proceedings  for  collection  of  the  ward's  money,  and 
was  liable  for  Its  loss.    R.  A.  iSpaulding  v.  Ben  P.  Cissell 626 

Confirmation  of  Sale. 

A  confirmation  by  the  court  of  a  sale  of  land  by  the  guardian,  prior 
to  the  death  of  the  ward,  precludes  the  ward's  heirs  from  setting  up 

claim  to  the  land.    J.  M.  Lester  v.  T.  C.  Winfrey 121 

The  court  cannot  at  the  instance  of  a  guardian  have  a  void  sale  by 
the  guardian  confirmed,  in  a  suit  to  which  the  wards  were  not  parties; 
upon  the  ground  that  It  would  be  to  the  Interest  of  the  wards,  where 
the  purchaser  at  the  judicial  sale  Is  resisting  confirmation.  D.  A.  Wat- 
eon  V.  Wash.  Spradling,  ESx'r 563 
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Presumption  of  Fraud — ^Wedding  Apparel. 

Where  the  evidence  does  not  show  that  a  father,  at  the  time  he 
purchased  wedding  apparel  for  his  daughter,  was  insolvent,  fraud  will 
not  be  presumed  by  reason  of  such  gift  to  his  daughter.  W.  F.  Stan- 
hope V.  O.  L.  Bradley  ft  Wife 425 

Suit  by  a  Foreign  Guardian — Parties. 

In  a  suit  by  a  foreign  guardian  against  the  domestic  guardian  the 
ward  need  not  be  made  a  party  thereto.  John  T.  Miller  v.  Benjamin 
D.  Barnes,  Guardian  370 

Suit  my  Foreign  Guardian — Prima  Facia  Evidence. 

In  a  suit  by  a  foreign  g^iardian  against  a  resident  guardian,  a  copy 
of  the  probate  proceedings  showing  the  subsequent  appointment  of 
plaintiff  as  guardian  on  removal  of  the  ward  to  the  other  state,  is 
prima  facie  evidence  of  plaintiff's  right  to  relief,  and  it  devolves  on 
the  defendant  to  show  the  contrary.  John  T.  Miller  v.  Benjamin  D. 
Barnes,  Guardian  370 

Former  Adjudication — Pleading — Demurrer. 

Where  the  answer,  which  was  not  made  a  cross-petition  in  an  action 
for  a  balance  due  in  the  hands  of  a  guardian,  sets  up  matter  which 
might  have  been  litigated  in  a  former  suit  against  the  guardian  by 
the  ward  to  surcharge  the  guardian's  settlement,  and  it  does  not  ap- 
pear that  they  were  not  litigated,  a  demurrer  was  properly  sustained 
to  the  answer.    O.  C.  Richardson  v.  Mary  Richardson 106 

Joint  Judgment  Against  Guardian  and  IHer  IHusband. 

A  Joint  Judgment  against  a  guardian  and  her  husband  is  erroneous, 
where  the  record  discloses  nothing  to  sustain  a  personal  Judgment 
against  the  husband.  Benjamin  Jones  ft  Wife  v.  A.  C.  Brlght's 
Adm'r  109 

GUARDS. 
Payment  by  Jailor. — See  Prisons. 

HARBH^BSS  ERROR. 
Refusal  to  Permit  Exhibits  to  Be  Read  to  Jury. — See  Evidence. 

HIGHWAYS. 

Rescission  of  Order  Opening  Street. — See  Municipal  Corporations. 

Report  of  VIewera— What  Should  Show. 

Where  viewers,  in  their  report,  show  that  the  closing  of  the  road 
would  be  of  some  disadvantage  to  a  named  person,  they  should  show 
in  their  report  whether  or  not  the  discontinuance  of  the  road  would 
cut  him  off  from  a  public  highway,  or  increase  the  distance  he  would 
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have  to  trayel  to  reach  a  highway,  or  otate  the  facts  upon  which  they 
based  their  opinion  that  he  would  be  subjected  to  inconvenience  by 

the  closing  of  the  road.    W.  M.  Peak  y.  R.  B.  Williams 414 

Viewers,  in  making  their  report,  should  show  the  convenience  and 
inconvenience  which  will  result  to  individuals  as  well  as  to  the  public 
in  the  opening,  dlMontinuance  or  altering  of  a  public  road.  W.  M. 
Peak  V.  R.  B.  Williams  414 

HOMESTEAD. 
Land  Subject  to. 

The  right  of  a  debtor  and  his  family  to  a  homestead  extends  to  land 
on  which  he  has  an  actual  bona  fide  residence.  6.  W.  West  y.  Irving 
ft  Campbell 715 

The  homestead  exemption  law  applies  to  land  upon  which  the  debtor 
lives  and  owns  at  the  time  of  rendition  of  Judgment,  if  he  is  a  Ixma 
fide  householder  with  a  family.    W.  M.  Davis  v.  Davis,  Traube  &  Co.  .487 

Sale  by  Husband  and  Wife. 

A  husband  and  wife  may  sell  and  convey  the  homestead,  since  it 
being  exempt  the  husband's  creditors  cannot  be  injured  by  such  action. 
W.  M.  Davis  V.  Davis,  Traube  &  Co 487 

Proceedt — Depositing,  as  Surety  for  Debt  and  Costs. 

Where  a  debtor  was  arrested  under  Civ.  Code,  ch.  1,  art  8,  and  was 
released  by  depositing  In  the  hands  of  the  sheriff  as  surety  for  the 
debt  and  costs  a  sum  of  money  in  lieu  of  ball,  and  section  186  of  the 
Code,  which  was  the  proceeds  of  defendant's  homestead  which  had  been 
sold  under  execution  by  the  sheriff,  and  the  proceeds  were  paid  the 
defendant  to  purchase  another  homestead,  an  .order  of  return  of  such 
money  to  the  defendant  was  erroneous.  William  Chllders  y.  James 
C.  Barnes   65 

HUSBAND  AND  WIFE. 

Executory   Contract  of   Married   Woman    Not   Enforceable   Against    Her 

Sureties. — See  Contracts. 
IHusband  Signing  for  Wife. — See  Signatures. 
Agency  of  Wife—Action. 

In  an  action  against  a  husband  and  wife,  where  the  evidence  shows 

that  the  wife  merely  acted  as  the  agent  of  the  husband.  Judgment 

cannot  be  rendered  against  the  wife,  the  husband  alone  being  liable. 

M.  Ragacinl  v.  G.  8.  Skilbeck  &  Wife 265 

Wife's  Separate  Estate. 

By  Acts  1867-8,  Vol.  1,  p.  5,  §  1,  relating  to  the  power  of  married 
women  to  alienate  their  separate  estates,  the  Legislature  intended  to 
relieve  married  women  from  any  greater  disability  In  regard  to  the 
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sale  of  their  separate  estates  than  Is  Imposed  on  them  with  regard 
to  their  general  estates.    Wm.  McCarty  v.  Geo.  B.  Johnson 286 

Liability  of  Wife  for  Necessaries. 

A  Judgment  In  personam  against  a  married  woman  on  a  note  al- 
leged to  have  been  executed  for  necesearies  was  held  to  be  erroneous. 
F.  W.  Gatewood  v.  Bdmond  Duff 244 

Liability  for  Goods  Purchased. 

The  fact  that  goods  purchased  by  the  wife  were,  without  her  knowl- 
edge and  consent,  charged  to  her  Instead  jf  her  husband,  will  not 
make  her  a  debtor  instead  of  the  husband.  Amos  MoDaniel  &  Moore 
V.  N.  B.  Vaughn 521 

Action  for  Necessaries — Pleading. 

A  petition  in  an  action  on  a  note  alleged  to  have  been  given  for 
necessaries,  which  falls  to  allege  that  the  goods  were  sold  and  fur- 
nished to  the  wife,  or  that  credit  was  given  to  her  and  not  to  her 
husband,  is  insufficient  as  against  the  wife.  F.  W.  Gatewood  v.  Bid- 
mond  Duff    244 

Liability  for  Husband's  Debts. 

A  creditor  cannot  apply  the  proceeds  of  a  note  owned  by  his  wife  to 
the  husband's  debts  and  then  look  to  the  wife  for  payment  of  such 
amount  on  her  debt.    F.  W.  Gatewood  v.  Bdmond  Duff 244 

The  court  will  not  interfere  after  the  death  of  both  husband  and 
wife  to  apply  the  proceeds  of  property  belonging  to  the  wife  to  the 
payment  of  the  husband's  debts.  P.  C.  Broyles  v.  Wm.  Moflet's 
Adm'r  388 

Liability  of  Wife  for  Money  Borrowed  by  l-lusband. 

A  wife  is  not  liable  for  money  borrowed  by  her  husband,  unless  a 
case  is  made  such  as  will  authorize  a  court  of  equity  to  subject  her 
estate  to  the  payment  of  the  husband's  debts.  John  Jones  v.  A.  M. 
Hudson 188 

Wife's  Property — ^TrusL 

A  husband  becomes  vested  with  an  Interest  in  the  money  of  his  wife 
in  the  hands  of  an  executor,  and  where  the  money,  with  the  consent  of 
the  wife,  was  placed  by  the  husband  in  the  hands  of  the  trustee  for 
their  Joint  benefit,  a  trust  is  created  by  the  hushand  for  the  benefit  of 
the  wife,  and  not  by  the  wife  for  the  benefit  of  the  husband.  Isaac 
Hopewell  v.  Charlotte  Hopewell 465 

Action  by  Wife  in  Name  of  l-lusband. 

A  wife  was  held  not  to  show  a  right  to  prosecute  an.  action  in  the 
name  of  her  husband,  under  section  .51,  Code  of  Civ.  Prac.  Prlscilla 
Arosmlth  v.  Samuel  Plummer 448 
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Individual  Liability  of  Wife  on  Note. 

A  note  executed  by  a  feme  covert  for  tbe  purchase  money  of  land 
bought  by  her  cannot  be  enforced.    W.  C.  Mills  v.  W.  H.  Chelf 719 

Deed  by  Wife— Pleading. 

A  deed  executed  by  a  married  woman  without  her  husband  joining 
is  insufficient,  and  unless  the  plaintiff  grantor  files  an  amended  peti- 
tion and  tenders  therewith  a  good  and  sufficient  deed,  her  petition 
should  be  dismissed.    John  R.  Moore  &  Wife  y.  J.  A.  Graham 61$ 

Mortgage*^oercion  of  Wife — Forecioture. 

Where  one  whose  note  had  been  forged  to  a  bill  exercises  his  ad- 
vantage  to  procure  from  the  wife  of  the  forger  the  pledge  of  her 
property  for  his  indemnity  on  the  forged  obligation,  by  threatening 
prosecution  of  the  husband,  the  creditor  cannot  receive  the  assistance 
of  a  court  of  equity  in  enforcing  the  mortgage  against  the  wife's 
property.    Joseph  Weme  &  Pope  v.  Sarah  M.  Henlsohn 446 

Waiver  of  Right  to  Wife's  Property. 

A  covenant  by  a  husband  to  release  all  claim  in  and  to  his  wife's 
estate,  whether  unexplained  or  modified  by  anjrthing  else,  can  not  be 
construed  as  a  surrender  or  waiver  of  his  right  to  take  the  interest  in 
his  wife's  estate  which  would  otherwise  be  secured  to  him  by  law  in 
case  he  survives  her.    Mary  Morgan's  Adm'r  v.  N.  Nicholas  &  Wife. 402 

Conveyance  of  Wife's  Estate. 

A  married  woman  may,  by  joining  with  her  husband,  convey  her 
real  estate,  and  retain  a  separate  use  in  the  proceeds  of  the  sale.  Wm. 
McCarty  v.  Geo.  E.  Johnson  236 

Costs  of  Suit  by  Wife. 

Under  R.  S.,  ch.  25,  §  32,  the  husband,  in  a  suit  for  alimony  or  divorce 
must  pay  the  costs  of  each  party,  unless  the  wife  is  at  fault  or  has 
ample  estate  to  pay  the  cost.    Chas.  Forstan  v.  Martha  E.  Forstan.  .150 

Mortgage  by  Husband  and  Wife. 

Land  being  general  estate,  the  wife  has  no  power,  in  conjunction 
with  her  husband,  to  bind  it  by  mortgage  to  secure  a  debt  of  her  hus- 
band.   Berry  Hurst  &  Wife  v.  J.  F.  Stone 129 

Landlord  and  Tenant — Rights  of  Wife. 

Where  a  husband,  without  opposition  on  the  part  of  the  wife,  trans- 
ferred the  possession  of  a  house  and  lot  to  another  as  tenant,  the  wife 
cannot  assert  her  rights  in  a  controversy  between  the  landlord  and 
tenant,  relating  solely  to  the  tenancy  and  in  no  wise  affecting  the  title 
to  the  other  part  of  the  property.  J.  B.  Kennedy  ft  Wife  v.  J.  E.  Col- 
lins  167 
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Support  of  Stepchild. 

A  stepfather  cannot  charge  the  estate  of  his  stepchild  with  the  cost 
of  support  of  the  stepchild,  where  he  voluntarily  assumed  the  burden, 
unless  the  pecuniary  condition  of  the  stepfather  and  of  the  stepchild 
required  it.    Henry  Brown  y.  Alexander  Mays  &  Wife 259 

Notes — Burden  of  Proof. 

The  burden  is  on  one  who  seeks  to  apply  notes  executed  to  the  wife 
to  the  payment  of  the  husband's  debts,  to  show  that  the  notes  were 
executed  for  property  or  money  belonging  to  the  estate  of  the  husband. 
P.  C.  Broyles  v.  Wm.  Moffet's  Adm'r 388 

Judgment — Levy  Under. 

In  an  action  against  a  husband  and  wife  for  debts  incurred  by  the 
wife  prior  to  their  marriage.  Judgment  may  be  rendered  against  them, 
but  as  to  the  husband,  the  judgment  should  only  be  levied  upon  the 
property  which  had  come,  or  might  have  come  to  him  through  the 
marriage.    Benjamin  Jones  &  Wife  v.  Isaac  Cunningham 66 

IGNORANCE. 
When  Plea  of  Unavailing. — See  Pleading. 

IMPROVEMENTS. 

Recovery  for  Improvements  Made  by  Vendor  at  instance  of  Vendee.— 
See  Vendor  and  Purchaser. 

Removal  of  Building. 

One  who  has  erected  a  building  on  the  land  of  another  by  mistake 
must  within  a  reasonable  time  remove  the  building  or  abandon  the 
improvements  to  the  owner  of  the  land.    L.  Cain  v.  John  Hargis 410 

INDICTMBNT  AND  INFORMATION. 

Description  of  Stolen  Money. — See  Larceny. 

Indictment  for  Keeping  Tippling  House. — See  Intoxicating  Liquors. 

Allegations  of  Offense— Bar. 

An  Indictment  must  allege  the  offense  with  such  certainty  as  to  en- 
able accused  to  know  what  he  is  called  upon  to  defend,  and  to  con- 
stitute a  bar  to  any  subsequent  prosecution  for  the  same  offense.  Com- 
monwealth V.  Greenup  Nichell 61 

INFANTS. 

Limitation  of  Action  by  After  Reaching  Majority. — See  Limitation  of  Ac- 
tions. 

Sale  of  Real  Estate  of. — See  Judicial  Sales. 

Confirmation  of  Contract 

Where  an  infant  after  becoming  of  age  does  such  act  of  affirmance 
of  a  deed  made  during  minority  as  surrendering  a  bond,  when  takea 
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In  connection  with  his  failure  for  32  years  to  give  notice  of  disaffimir 
ance»  it  amounts  to  a  conflrmance  so  as  to  prevent  him  from  ayoidin^ 
the  contract.    James  D.  Johnson  y.  United  Society  of  Shakers 139 

Sale  of  Lands. 

There  can  be  no  valid  objection  to  the  selling  of  an  Infant's  real 
estate  in  conjunction  with  other  and  separate  interest  in  land  where 
it  is  made  to  appear  that  the  sale  would  be  to  the  Interest  of  the  in- 
fant   James  Miller  y.  B.  F.  Rogers  et  al 697 

Where  S.  joined  in  an  application  to  have  land  of  infants  sold,  it 
impliedly  raises  an  implication  on  his  part  to  bid  for  the  land  fhe 
amount  which  he  had  promised  to  pay  for  it  Jno.  R.  Prentiss  t. 
Samuel  Sanders  296 

Bid  for  Lands. 

Where  one,  by  joining  in  an  application  for  the  sale  of  infants' 
lands  promised  to  bid  them  in  at  their  full  value*  but  refused  to  do  so^ 
and  only  bid  about  two-thirds  the  actual  value,  he  will  be  required  to 
increase  his  bid  to  the  amount  which  he  originally  agreed  to  pay  with 
interest  from  the  time  the  deferred  payments  would  have  fallen  due, 
or  lose  his  right  under  his  bid.    Jno.  R.  Prentids  v.  Samuel  Sanders. 296 

Suit  to  Confirm  Sale  of  Land. 

In  a  suit  in  equity  to  confirm  the  sale  of  infants'  lands  it  cannot 
avail  the  plaintiff  that  no  objection  was  made  by  the  infants  to  the 
order  declaring  the  sale,  nor  to  the  one  affirming  it.  Jno.  R.  Prentiss 
V.  Samuel  Sanders 296 

Presumption — Confession  of  Judgment. 

As  against  an  infant  defendant,  a  presumption  cannot  be  indulged 
nor  a  judgment  taken  as  confessed.  O.  W.  Hill  v.  James  R.  Farmer, 
Adm'r  475 

Judgment  Against — Defense. 

A  judgment  cannot  properly  be  rendered  against  an  infant  until 
after  a  defense  has  been  made  by  a  guardian.  Sarah  Emmons  v.  James 
P.  Ringo  631 

Deed — ^Acquiescence. 

Where  an  infant  joined  in  a  deed  with  his  mother  simply  in  order 
to. strengthen  the  warranty  of  title,  and  received  no  part  of  the  con- 
sideration, his  acquiescence  therein  long  after  the  execution  of  the 
deed  cannot  render  him  responsible.  Eli  Moore  et  al.  v.  E.  J.  Cleve- 
land's Adm'r 688 

INJUNCTION. 
Suit  to  Enjoin  Apprehended  Injury. — See  Trade-Marks  and  Trade-Names. 
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Proceeding  on  Injunction  Bond. 

Under  section  308,  Ciy.  Code  Prac.,  as  amended  by  Act  of  February 
15, 1866,  the  ri^ht  of  a  party  to  proceed  upon  an  injunction  bond  given 
under  such  amended  section  depends  upon  whether  he  has  been  dam- 
aged by  tile  injunction.    L.  R.  Glenn  v.  Geo.  Clayton's  Adm'x 679 

Action  on  Bond — Damages. 

The  liability  on  an  injunction  bond  in  a  proceeding  to  stay  the  col- 
lection of  a  Judgment  extends  only  to  the  damages  sustained  up  to 
the  time  of  the  dissolution  of  the  injunction,  but  this  liability  does 
not  extend  to  the  full  amount  of  the  Judgment  enjoined,  unless  the  de- 
fendant was  thereby  prevented  from  collecting  his  Judgment,  and  re- 
sulted in  total  loss.    L.  R.  Glenn  y.  Geo.  Clayton's  Adm'x ...679 

To  Stay  Collection  of  Judgment — Prior  Levy. 

Where  at  the  time  an  injunction  was  issued  to  stay  proceedings  on  a 
Judgment,  the  execution  was  in  the  hands  of  the  sheriff  and  he  levied 
on  personal  property,  the  injunction  does  not  operate  to  discharge  the 
levy,  but  the  levy  remained  in  force  at  the  time  of  dissolution  of  the 
injunction.    L.  R.  Glenn  v.  Geo.  Clayton's  Adm'x 679 

INSANE  PERSONS. 
Right  to  Sue  for. 

No  one  has  a  right  to  institute  or  prosecute  a  suit  for  an  insane  per- 
son until  such  person  has  been  Judicially  declared  insane  or  of  un- 
sound mind,  and  a  mere  suggestion  of  insanity  and  an  order  of  the 
court  that  a  certain  attorney  prosecute  the  suit  as  next  friends  of 
plaintiff  is  not  sufficient.    P.  B.  O'Daniel  v.  Jno.  D.  Flannigan 297 

Presumption — Proof. 

Insanity  cannot  be  presumed  of  a  person  who  has  never  been  Judi- 
cially declared  insane,  but  must  be  established  by  affirmative  proof. 
P.  B.  O'Daniel  v.  Jno.  D.  Flannigan 297 

INSOLVENCY. 
Acts  of. 

The  act  of  a  debtor  in  procuring  a  creditor  to  bring  attachment  pro- 
ceedings against  him  was  held  to  be  an  act  of  insolvency.  J.  H.  Gray 
V.  Sandorf  ft  Myer 276 

Contemplation  of  Insolvency. 

So  long  as  debtors  hope  to  be  able  to  pay  their  debts  and  were  in 
good  faith  endeavoring  to  do  so,  believing  that  they  would  eventually 
succeed  in  doing  so,  they  cannot  be  said  to  have  been  contemplating 
insolvency.    Eli  Kinney  v.  R.  H.  Hagnow 434 

Preference  of  Creditor. 

A  sale  of  property  by  an  insolvent  son  to  his  father  in  discharge  of  a 


816  Index. 

[References  are  to  Pagres.] 
INSOLVENCY— €ontlnued. 

debt  owing  the  father  was  held  to  be  in  fraud  of  other  creditors  of  the 
son.    H.  M.  Chaney  v.  B.  W.  S.  Lowe 467 

Debtor's  Property  in  Possession  of  Creditor — Right  to. 

Although,  as  a  general  rule,  a  creditor  who  has  property  of  an  in- 
solvent debtor  in  his  possession  will  not  be  compelled  to  pay  for  it 
until  his  debt  is  satisfied,  yet  the  creditor  may,  by  his  conduct,  pre- 
clude himself  from  the  benefit  of  such  rule.  6.  M.  Mulligan  v.  6.  W. 
Harris   428 

Satisfaction  of  Pre-existing  Liabiiities. 

Where  the  claim  of  plaintiff  for  |2,00O  of  the  |5,000  alleged  to  be 
owing  him  originated  after  the  act  of  insolvency  was  committed  and 
the  writing  evidencing  it  recorded,  all  pre-existing  liabilities  must 
first  be  satisfied.    Jacob  Stoepler  v.  Geo.  Merkle  et  al 585 

Rigiit  of  Creditor  to  Foilow  Debtor's  Money. 

Where  a  debtor  invests  money  for  the  benefit  of  his  wife  and  chil- 
dren, which  ought  to  have  been  applied  in  the  discharge  of  his  debt, 
the  creditor  has  the  right  to  follow  the  money,  notwithstanding  several 
sales  and  re-investments.    Eliza  Moore  v.  John  Litsey 566 

■ 

INSTRUCTION. 

Action  of  Replevin. — See  Replevin. 

Action  on  Contract  of  8a ie. — See  Contracts. 

Adverse  Possession. — See  Ejectment 

Assumption  of  Rislc. — See  Master  and  Servant 

As  to  Consideration  of  Evidence. — See  Trial. 

Boundary  of  Land. — See  Eijectment 

BreacFi  of  Covenant.— See  Covenants. 

Irreconcilable  instructions  Cause  for  Reversal. — See  Appeal. 

Malicious  Prosecution — Burden  of  Proof. — See  Malicious  Prosecution. 

Must  Be  Based  on  Evidence. — See  Trial. 

Passing  on  by  Court  of  Appeals. — 3ee  Appeal. 

Prosecution  for  Carrying  Deadly  Weapon. — See  Criminal  Law. 

Prosecution  for  Unlawful  Sale  of  Liquor. — See  Intoxicating  Liquors. 

Punitive  Damages. — See  Appeal. 

INSURANCE. 

Voluntary  Association — ^Assuming  Corporate  Name. 

An  association  of  persons  for  mutual  protection  against  fire,  to  which 
a  corporate  charter  has  been  refused,  violates  no  law  by  assuming 
what  may  be  regarded  as  a  corporate  name.  Commonwealth  v.  L. 
Eckstemper  et  al 686 
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Failure  to  Produce  Books. 

The  insured's  right  of  recovery  is  not  affected  by  its  failure  to  pro- 
duce its  books,  where  it  is  shown  that  the  books  were  destroyed. 
United  Life,  Fire  ft  Marine  Co.  y.  Von  Bories 644 


Proof  of  Lot»— Waiver. 

Where  proof  of  loss  was  not  made  out  in  exact  accordance  with  the 
policy,  but  the  insurer  did  not  call  upon  tlie  insured  to  correct  it,  and 
the  insurer  retained  the  proof  of  loss  for  three  months  without  ob- 
jection, the  insured  had  the  right  to  conclude  that  mere  formal  ob- 
jection would  not  be  insisted  upon.  United  Life,  Fire  ft  Marine  Co.  t. 
Von  Bories  644 

Payment  of  Premium — ^Waiver. 

The  evidence  was  held  not  to  show  that  a  note  given  by  the  applicant 
for  life  insurance  premium  was  accepted  by  the  agent  of  the  insurance 
company  in  satisfaction  of  payment  of  the  first  premium,  such  pay- 
ment being  a  condition  precedent  to  the  delivery  of  the  policy;  and 
held  also  that  there  was  not  sufficient  evidence  of  a  waiver  of  the 
cash  payment  of  the  first  premium.  Mississippi  Life  Ins.  Co.  v.  Nancy 
Newman    638 

Evidence — Statement  by  Agent. 

A  statement  by  an  insurance  agent  to  a  third  party  that  plaintiff 
was  insured  and  that  there  would  be  no  trouble  about  his  insurance, 
was  held  not  evidence  against  the  insurance  company.  Mary  Maloney 
V.  St  Louis  Mut  Life  Ins.  Co 270 

Renewal  Policy — Evidence. 

Where  an  officer  of  an  Insurance  company  swore  that  the  policy  in 
question  was  never  renewed,  a  clip  off  the  margin  at  the  foot  of  the 
application  is  not  sufficient  to  warrant  the  assumption  that  the  margin 
was  clipped  to  conceal  the  fact  of  the  indorsement  of  a  renewal  of  the 
policy.    Mary  Maloney  v.  St  Louis  Mut.  life  Ins.  Co 270 

INSUR£IR. 

Common  Carrier  of  Goods  Transported. — See  Carriers. 

INTE3RBST. 

Liability  of  Tax  Collector  for. — See  Taxation. 
Calculation. 

A  party  cannot  be  heard  to  complain  of  the  manner  of  calculation  of 

interest,  where  he  is  required  to  pay  a  less  sum  than  he  owes.    J.  C. 

Calhoun  v.  City  of  Paducah 482 

Amount  of. 

Wbere  plaintiff  fails  to  offer  evidence  as  to  the  place  where  the  notes 

62 
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were  executed,  it  Is  efror  to  adjudge  10  per  cent,  interest  on  the  debts. 
Allen  Moberiy  t.  W.  E.  Moberiy 77 

Money  Payable  on  Demand. 

Where  money  is  payable  on  demand,  interest  rons  only  from  the 
date  of  the  demand.    B.  F.  Shepperd  y.  Wm.  Bowling 197 

INTOXICATING  LIQUORS. 
License— Bond. 

Under  section  1,  Act  February  17,  1866,  Myer's  Supp.  762,  requiring 
a  coffeehouse  keeper  to  execute  a  bond  before  he  can  sell  intoxicating 
liquors  to  any  one,  a  license  to  sell  liquor  confers  no  authority  to  sell 
liquor  without  execution  of  such  bond.    John  C.  Heinze  y.  Common- 
wealth   205 

License— Place  of  Business. 

Under  a  license  to  keep  a  taTem,  the  licensee  does  not  have  the 
right  to  keep  a  barroom  at  his  storehouse  detached  and  forty  feet  dis- 
tant from  the  tayem  where  a  separate  business  is  conducted.  Samuel 
Glasscock  t.  Commonwealth 691 

Place  of  Drinking. 

Although  persons  who  purchased  whisky  of  defendant  may  have  had 
the  legal  right  ix>  drink  it  where  they  pleased,  such  defmdant  had  no 
power  to  authorize  them  to  drink  it,  nor  to  consent  that  they  should 
drink  it,  in  the  public  highway  adjacent  to  his  premises.  John  ft  Wm. 
Pugh  T.  Commonwealth 696 


Tl  ppi  I  ng-house— I  nstnict  Ion. 

Under  §  1,  art  4,  ch.  99  (2  R.  Stat.  411),  relating  to  the  keeping  of 
tipping-houses,  an  instmotion  that  if  the  Jury  believe  from  the  evi- 
dence that  defendant  suffered  or  permitted  his  brother  to  sell  whisky 
in  defendant's  house  more  than  once  in  any  quantity,  which  defendant 
suffered  or  permitted  to  be  drunk  in  a  house  about  forty  yards  from 
the  place  of  sale,  he  is  guilty  of  keeping  a  tippllng-house^  and  the  Jury 
should  so  find,  in  the  absence  of  proof  that  accused  was  licensed  to 
sell  by  the  drink,  is  erroneous,  since  the  liquor  was  not  drunk  on  the 
premises  where  sold  or  on  premises  adjacent  thereto.  Joseph  Bon- 
durant  v.  Commonwealth 45 

Right  to  Keep  CofFee  House. 

The  right  to  sell  spirituous,  vinous  and  malt  liquors  does  not  im- 
pliedly confer  the  right  to  keep  a  coffee  house.  City  of  Louisville  v. 
Templeton  630 


Tavern  License— Discretion  of  Court. 

The  county  court  has  a  large  discretion  in  the  granting  of  a  license 
for  the  keeping  of  a  tavern,  and  such  discretion  will  not  be  interfered 
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with  by  the  Ck>urt  of  Appeals,  In  the  absence  of  a  showing  of  abuse  of 
discretion.    J.  W.  Adams  t.  Commonwealth 688 

Sale  to  Minor — Proof. 

In  a  prosecution  for  unlawful  sale  of  intoxicating  liquor,  accused 
cannot  prove  facts  tending  to  show  that  he  had  reason  to  belleye  the 
minor  to  be  over  21  years  of  age.  Nicholas  Ochsner  y.  Common- 
wealth     .179 

Sale  by  Manufacturer. 

Under  section  118  of  the  charter  of  the  city  of  Louisville  the  right  of 
a  manufacturer  of  liquors  to  sell  same  as  a  merchant  does  not  give  him 
the  privilege  of  setting  up  and  maintaining,  free  from  municipal  con- 
trol, a  coffee  house,  merely  because  he  retails  only  liquors  manufac- 
tured by  him.    City  of  Louisville  v.  Templeton 630 

Indictment — TIppllng-House. 

An  Indictment  for  keeping  a  tlppling-house  is  not  defective  for  fail- 
ure to  state  the  month  in  which  the  offense  was  committed,  where  It 
must  have  been  committed,  if  at  all,  within  the  prescribed  time.  John 
C.  Heinze  v.  Commonwealth 206 

ISSUE. 
Immaterial. — See  Pleading. 

JAILOR. 

Payment  of  Guards. — See  Prisons. 
Procurement  of  Guards. — See  Prisons. 

JOINT  ADVENTURESS. 
Recovery. 

Whdre  property  is  sold  to  a  firm  engaged  in  buying  live  stock,  and 
they  are  all  charged  with  having  purchased  the  stock,  a  joint  recovery 
may  be  had  without  an  allegation  that  they  were  partners.  J.  H.  Rap- 
pell  V.  J.  Rebham 311 

JOINT  TENANCY. 
Conveyance  to  Widow — Joint  Tenancy. — See  Deeds. 

JOURNALS. 

Common  Council  Mutt  Keep. — See  Municipal  Corporations. 

Liability  of  City  for  Failure  of  Common  Council  to  Keep. — See  Municipal 

Corporations. 
Proceedings  of  Common  Council. — See  Municipal  Corporations. 
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Regularity  of  Election — Presumption. 

The  fact  that  one  of  the  plaintiffs  In  the  court  below  was  a  married 
woman  cannot  destroy  the  presumption  that  the  judge  who  decided  the 
cause  was  properly  chosen  and  sworn.  G.  F.  Henderson  v.  Ollyia 
Adams 541 

Appointment — Presumption. 

In  the  absence  of  a  showing  to  the  contrary*  the  Court  of  Appeals 
will  presume  that  the  provisions  of  the  law  as  to  the  appointment  of 
judges  pro  tempore  were  substantially  complied  with.  Val  King  v. 
Commonwealth 398 

JUDGMENT. 

Against  Husband  and  Wife. — S<ee  Husband  and  Wife. 

Against  Infants. — See  Infants. 

By  Confession  Against  infant. — See  Infants. 

Execution  Cannot  Issue  on  Reverse  Judgment. — See  Esecution. 

Failure  to  Protect  Rights  of  Party  Not  Served  with  Process. — See  Appeal. 

Final  Judgment  or  Order. — See  Appeal. 

in  Favor  of  Person  Not  Party  to  Action. — See  Ebcecutors  and  Adminis- 
trators. 

In  Personam  Against  Married  Woman. — See  Husband  and  Wife. 

Joint  Judgment  Against  Guardian  and  l-ler  l-lusband. — Siee  Guardian  and 
Ward. 

Judgment  l-las  Force  of  Verdict  of  Jury. — ^See  Appeal. 

Judgment  for  Taxes  Due  City. — See  Municipal  Corporations^ 

Judgment  Not  Criminal  Law  Action. — See  Appeal. 

Judgment  Not  Palpably  Against  Weight  of  Evidence. — See  Appeal. 

Not  Disturbed  on  Convicting  Evidence. — See  Appeal. 

On  Award. — See  Arbitration  and  Award. 

Personal  Judgment. — See  Equity. 

Personal    Judgment   Against    Executors. — See   Executors   and   Adminis- 
trators. 

Recital  in  Decree — Presumption  as  to  IHearlng  of  Testimony. — See  Equity. 

IMust  Be  Based  on  Pleading. 

Although  the  evidence  may  authorize  a  judgment,  the  judgment  can- 
not be  sustained  if  there  is  no  pleading  on  which  to  base  it.  John 
Price  V.  Wm.  Lane 133 

By  Confession. 

Where  the  parties  to  an  action  consented  to  submission  of  the  con- 
troversy to  arbitrators  without  an  answer  by  defendant,  the  failure  to 
answer  did  not  entitle  plaintiffs  to  a  judgment  by  confession.  John  H. 
Ford  V.  John  M.  Rice 4W 

Default. 

Where  the  allegations  of  a  petition  authorize  recovery  against  the 
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city,  and  the  answer  offered  by  the  city  is  not  respoosiye  to  the  peti- 
tion, judgment  may  be  rendered  against  the  city  by  default  City  of 
Paducah  v.  HoUoran  ft  Co 547 

improperly  Taken  on  Crosa-petition. 

Judgment  on  a  cross-petition  is  improper  where  taken  at  the  same 
term  the  crossrpetition  was  filed,  appearance  not  haying  been  served 
with  process  and  not  having  entered  from  appearance  thereto.  Jona- 
than T.  Jones  v.  Daniel  Gillen  96 

Failure  to  Answer. 

A  party  who  was  served  with  process  nearly  six  months  before  judg- 
ment was  rendered,  hut  who  failed  to  answer  and  prepare  his  defense, 
cannot  complain  that  judgment  was  rendered  before  his  defense  was 
heard.    City  of  Louisville  v.  Patrick  Murphy 62 

Persons  Included. 

A  judgment  against  three  parties  where  the  record  only  shows  that 
two  of  them  have  any  interest  in  the  controversy  is  erroneous.  Fow- 
ler, Lee  ft  Co.  v.  Howell  Gano 319 

Set-Off  Against  Judgment. 

Where  the  judgment  plaintiffs  are  admittedly  insolvent,  the  chan- 
cellor has  authority  to  set  off  against  their  judgment  so  much  of  their 
indebtedness  to  defendant  as  was  not  litigated  in  the  action  resulting 
in  the  judgment.    Kulp  ft  Collins  v.  J.  B.  E3nglish 538 

Description  of  Land. 

Where  a  petition  and  a  judgment  described  land  as  the  land  on  "Yel- 
low Bank  Island,"  the  description  is  too  indefinite  and  uncertain  to  en- 
able the  commissioner  to  execute  a  judgment  without  danger  of  injus- 
tice to  the  owners  and  probable  sacrifice  of  their  rights.  S.  S.  Wal- 
kins  V.  Wm.  Summers  ft  Co 341 

Correction — Petition. 

Where  a  judgrment  has  been  afilrmed  on  appeal  to  the  Court  of  Ap- 
peals, a  petition  will  not  be  entertained  for  correction  of  the  judg- 
ment, in  the  absence  of  such  fraud  as  will  authorize  relief.  Abner 
Davis  V.  N.  C.  Powell  567 

Validity — Execution  of  Summons — Return. 

In  an  action  in  Kentucky  on  judgrments  rendered  in  Pennsylvania,  the 
court  will  not  hold  a  judgment  invalid  because  of  the  sheriff's  failure 
to  state  how  he  executed  the  summons.  Duboy  ft  Bros.  v.  Daniel  F. 
Roberts;  Young's  Adm'r  v.  Daniel  F.  Roberts  579 

Validity — Service  of  Process. 

In  an  action  in  Kentucky  on  judgments  rendered  in  the  State  of 
Pennsylvania,  where  there  is  no  evidence  showing  the  manner  of  serv- 
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ice  of  procesB  required  by  the  law  of  PenneylTanla,  the  court  must 
adjudge  that  the  Judgments  sued  on  are  void,  the  service  not  being 
sufficient  under  the  law  of  Kentucky.  Duboy  &  Bros.  v.  Daniel  F.  Rob- 
erts; Young's  Adm'r  v.  Daniel  P.  Roberts G79 

Annulment — New  Evidence. 

Under  section  14,  Civ.  Code,  relating  to  annulment  of  a  Judgment  in 
ordinary  by  an  equitable  proceeding,  a  party  is  not  entitled  to  a  re- 
trial because  of  the  discovery  of  evidence  tending  to  establish  a  fact  of 
which  they  must  have  been  cognizant  for  a  long  time  prior  to  the  ren- 
dering of  the  Judgment  sought  to  be  annulled.  Wm.  French  v.  Re- 
becca J.  French  739 

Who  May  Attack. 

In  a  suit  against  a  church,  members  who  are  not  included  in  the 
suit  cannot  attack  the  Judgment.  B.  V.  Brewer  and  Others  v.  H.  Peters, 
Bx'r    60 

Attack — Joinder  of  Parties. 

A  city  cannot  set  up  for  the  first  time  after  a  Judgment  against  it 
for  cost  of  street  improvements  because  of  the  exoneration  of  prop- 
erty owners,  that  It  was  improperly  Joined  in  the  suit  with  the  prop- 
erty owners  on  the  ground  that  it  was  a  mere  guarantor.  City  of  Louis- 
ville V.  Patrick  Murphy 62 

Reversal — Effect. 

After  the  reversal  of  a  Judgment  it  becomes  a  mere  nullity,  and  the 
failure  of  the  court  to  set  it  aside  gives  It  no  validity.  Commonwealth 
V.  Martin  Shankes  79 

JUDICIAL  SALES. 

« 

Purchase  with  Notice  of  Prior  Unrecorded  i^^ortgage. — See  Liens. 

When  Purchaser  Takes  Subject  to  Lien. 

Where  land  which  was  held  in  trust  for  a  widow  and  her  children 
was  sold  without  making  provision  for  the  children,  her  lien  on  the 
land  still  subsists,  and  the  purchaser  takes  subject  thereto.  S.  S.  Hite 
V.  Henry  Beeve  591 

Satisfaction  of  Judgment — Property  Available. 

A  chancellor  may  allow  a  Judgrment  creditor  to  satisfy  his  debt  out 
of  certain  property,  rather  than  compel  him  to  resort  to  other  proi»- 
erty  by  which  the  whole  or  part  of  the  debt  will  be  lost.  Geo.  Hoertz 
V.  Thos.  H.  Crawford's  Adm'r 206 

Where  Property  Passes. 

Where  an  amended  pleading  asks  for  the  sale  of  land  omitted  from 
the  boundary  by  mistake,  and  the  Judgment  directs  the  land  to  be  sold. 
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title  to  the  whole  tract  passed  to  the  purchaser.    Bbenezer  Duff  v. 
Samuel  McEIleTeney   210 

Satisfaction  of  Judgment — Funds  Available. 

Where  It  appears  that  if  a  Judgment  creditor  is  compelled  to  ex- 
haust the  proceeds  of  G.  property  in  the  satisfaction  of  his  debt  be- 
fore receiving  any  part  of  the  proceeds  of  T.  property,  he  will  lose  his 
entire  debt,  and  if  compelled  to  apportion  his  claim  on  the  two  funds 
in  proportion  to  their  respective  amounts  he  will  lose  the  greater  por- 
tion of  his  debt,  the  equitable  rule  requiring  a  creditor  whose  debt  is 
secured  by  funds  to  resort  principally  to  that  fund  upon  which  other 
creditors  have  no  claim  should  not  be  enforced.  Geo.  Hoertz  v.  Thos. 
H.  Crawford's  Adm'r   206 

Sale  of  Lande*^onflrmatlon. 

Where  the  sale  of  an  infant's  land  is  shown  to  be  beneficial  to  the 
infant,  the  chancellor  will  uphold  the  sale,  unless  the  proceeding  under 
which  the  sale  was  made  is  so  defective  as  to  preclude  the  chancellor 
from  giving  a  valid  title  to  the  purchaser.  James  Miller  v.  B.  F. 
Rogers  et  al 697 

Confirmation  of  Sale. 

Although  a  purchaser  at  the  sale  of  the  commissioner  of  a  court  of 
equity  is  only  a  preferred  bidder  until  the  sale  is  consummated  by  the 
chancellor,  yet  the  chancellor  cannot  arbitrarily  refuse  to  confirm  the 
sale,  but  must  act  under  his  authority  as  regulated  by  the  fixed  rules 
of  equity.    R.  B.  Clasby  v.  Emily  Bamett 711 

Confirmation — Relief  of  Purciiaser. 

Where  a  purchaser  of  land  at  a  judicial  sale  made  no  objection  to 
the  order  of  confirmance  until  nearly  a  year  thereafter,  and  in  response 
to  a 'rule  fails  to  suggest  the  specific  defects  which  render  his  title  im- 
perfect, he  occupies  the  position  of  one  seeking  to  rescind  an  exe- 
cuted contract,  and  he  should  disclose  the  facts  entitling  him  to  relief. 
S.  S.  Hite  V.  Fred  Hoethide 590 

Confirmation  of  Sale — Nunc  Pro  Tunc  Order. 

Where  all  the  parties  directly  interested  in  the  sale  of  the  land  are 
seeking  confirmation  of  the  sale  and  are  desirous  of  perfecting  the 
title,  and  the  defect  consists  in  the  failure  to  make  an  order  approv- 
ing the  execution  of  the  bonds  of  guardians  of  infant  defendants,  the 
defect  may  he  cured  by  an  order  nunc  pro  tunc,  or  by  the  execution  of 
new  bonds  under  supplemental  proceedings.  James  Miller  v.  B.  F. 
Rogers  et  al 697 

JURISDICTION. 
Court  on  Appeals. — See  Appeal. 
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Court  on  Appeals  and  Appeal  Taken  Properly  from  County  Court. — See 

Appeal. 
Justice  of  the  Peace. — See  Justices  of  the  Peace. 
Of  Circuit  Court  on  Trial  of  Exceptions  to  Settlement  of  Executors. — See 

Courts. 
Person  Not  Resident  of  County. — See  Courts. 

JURY. 
Preponderance  of  Evidence  a  Question  for  Jury. — See  Appeal. 

JURY  COMMISSIONERS. 
Coi lection  and  Application  of  Money. — See  Counties. 

JUSTICE  OP  THE  PEIACB. 
Judgment. 

Under  section  719  Civ.  Code,  providing  that  the  bond  of  the  claim- 
ant should  be  returned  to  the  justices  of  the  peace  if  the  execution 
issued  from  such  a  court,  the  justices  can  only  give  judgment  for  the 
amount  of  each  execution  and  10  per  cent  interest  thereon,  and  it  is 
the  amount  of  the  execution  that  gives  them  jurisdiction  and  not  the 
value  of  the  property.    J.  W.  Hawkins  v.  Jones  Dean 511 

KNOWLEDGE. 
Of  Officers  of  Court,  When  Notice  to  Court. — ^e  Notice. 

LACHES. 
Failure  to  Litigate  Questions  Until  After  Death  of  Party. — See  Equity. 

LANDLORD  AND  TENANT. 

Covenants  to  Pay  Rent  Run  With  Land. — See  Covenants. 

Enforcement  of  Lease. — See  Specific  Performance. 

Mere  Holding  Over  by  Tenant  Not  a  Forcible  Detainer. — See  Forcible 
Entry  and  Detainer. 

Tenant  at  Will. 

The  fact  that  rent  is  payable  by  the  month  Is  not  of  itself  sufficient  to 
show  that  there  was  an  agreement,  either  express  or  implied,  that  de- 
fendants were  to  hold  the  premises  at  will.  L.  Bonnor  v.  J.  C.  John- 
son's Trustees  13 

Tenant  from  Year  to  Year — Notice. 

A  tenant  from  year  to  year  cannot  abandon  the  premises  on  a  few 
days'  notice  of  his  Intention  to  do  so,  without  the  consent  of  the  land- 
lord.   Hall's  Sale  &  Lock  Co.  v.  H.  J.  Meade 219 
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Oral  Agreement  as  to  Rent. 

Wliere  a  "written  lease  does  not  fix  the  rent,  it  is  competent  for  the 
lessor  and  the  lessee  to  orally  a^ee  upon  and  fix  the  rent.  James 
Guthrie's  Ex'r  y.  J.  H.  McGoodwins 668 

Rent — Valuation  of  Property. 

Where  the  lessee  is  sued  for  rent,  he  may  ehow  satisfaction  of  the 
claim  hy  proving  that  he  paid  the  rent  as  agreed  upon,  hy  arriving  at 
the  value  of  the  property  in  a  different  manner  from  that  adopted  in 
the  written  lease.    James  Guthrie's  Ez'r  v.  J.  H.  McGoodwins 668 

Repairs. 

On  the  assignment  of  a  lease,  and  in  the  absence  of  an  express  cove- 
nant on  the  part  of  the  assignee  to  make  repairs  on  the  leased  prem- 
ises, the  law  will  not  imply  such  a  promise.  Thos.  Dwyer  v.  A.  J. 
Bass    . .  .\ 661 

Transfer  of  Lease. 

Where  one  who  was  a  conditional  purchaser  of  land  as  tenant  of  the 
vendor,  abandoned  his  attitude  as  a  purchaser  after  cultivating  the 
land  one  year,  and  sold  his  interest  to  another  and  put  him  in  pos- 
session, the  landlord  had  the  right  to  treat  the  transaction  as  a  trans- 
fer of  the  lease  only.    E.  W.  Len  v.  Jno.  Henson 316 

LARCENY. 

Indictment — Money — Description. 

An  indictment  which  simply  charges  that  a  number  of  United  States 
Treasury  notes  and  National  Bank  notes  were  feloniously  taken  by  ac- 
cused, without  any  further  description  of  the  same,  was  held  insuffi- 
cient    Commonwealth  v.  Greenup  Nichell   61 

Continuous  or»8eparate  Offenses. 

Where  defendant  was  charged  with  carrying  away  one  lot  of  wheat, 
the  fact  that  the  carrying  away  occurred  on  three  different  days  does 
not  require  the  commonwealth  to  treat  the  acts  committed  on  each 
day  as  a  separate  and  distinct  offense,  since  the  acts  may  be  treated  as 
a  continuous  offense.    Commonwealth  v.  Alex.  McDaniel 710 

LAW  OF  CASE. 
Opinion  of  Court  of  Appeals. — See  Appeal. 

LEASE. 
Failure  to  Fix  Rentalw — See  Landlord  and  Tenant. 

LEGALIZING  ACT. 
Stock  Subscription^— See  Constitutional  Law. 
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LIBBL  AND  SLANDESt 
Matter  In   Mitigation. 

Where  an  answer  fails  to  deny  the  uttering  of  the  words  alleged,  hut 
avers  that  plaintiff  had  made  statements  prior  to  the  taking  of  the 
deposition  entirely  different  from  the  statements  contained  in  the 
deposition,  such  statements  should  go  to  the  jury  on  the  ground  of 
mitigation  and  not  in  Justification.    Hugh  Craycraft  v.  J.  T.  Ratdifl  €35 

LICSNSBS. 

* 

Occupation  Tax: 

An  occupation  tax  on  attorneys  at  law,  which  is  not  shown  to  be 
disproportionate  to  that  borne  by  tradesmen  and  professional  men 
generally  for  the  same  purpose,  is  a  legal  exercise  of  the  taxation 
power.    W.  B.  Woodruff  v.  City  of  Louisville 230 

MENS. 

Lien  for  Taxes  Assessed. — See  Taxation.       » 

On    Partnership    Property  for   Money   Furnished  for   Partnership. — See 
Partnership. 

Purchaser  at  SherifTs  Sale. 

A  purchaser  of  land  at  sheriff's  sale  with  notice  of  a  prior  unre- 
corded mortgage  carries  only  an  equity  in  the  land  subject  to  the 
prior  equity  of  the  mortgage.  Joel  Blankenship  v.  Wm.  Bartleston 
&  Oo 158 

LilFE  ESTATES. 

Life  Estate  With  Power  of  Disposition.-— See  Wills. 

Suit  for  Sale  and  Re-investment  of  Proceeds. 

A  life  tenant  may  bring  aa  action  under  the  statute  to  have  the 
land  sold,  and  for  re-investment  of  the  proceeds,  where  the  remainder 

is  a  contingent  one.    Wul  Lowry  v.  A.  G.  Morgan 465 

Where  an  estate  is  held  in  trust  for  the  life  tenant,  and  the  trustees 
have  died  and  the  life  tenant  brings  suit  for  the  sale  and  re-invest- 
ment of  the  proceeds  of  the  land,  the  court  will  authorize  the  sale  and 
re-investment,  upon  the  appointment  and  consent  of  the  trustee  of  the 
property,  and  upon  proof  that  it  will  be  beneficial  to  the  parties  con- 
cerned.   Wm.  Lowry  v.  A.  G.  Morgan 465 

LIMITATION  OF  ACTIONS. 

Action  for  New  Trial. — See  New  Trial. 

Suit  to  Set  Aside  Fraudulent  Conveyance. — See  Fraudulent  Ck)nveyance8. 

Absence  of  PiaintifT  in  Army, 

The  absence  of  plaintiff  in  the  Confederate  army  was  held  not  to 
prevent  the  running  of  a  statute  of  limitations.  M.  R.  Everett  t.  Jas. 
Blackburn  &  Wife 277 
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Reservation  as  to  Persons  Under  Disability. 

Under  ch.  63,  R.  S.  1865»  limiting  the  right  of  action  relating  to  real 
estate  to  15  yearn,  but  reserving  to  persons  under  disability  three  years 
after  the  removal  of  disability  to  commence  action,  an  infant  who  did 
not  commence  action  within  three  years  from  the  time  of  his  arrival  at 
age  is  barred  from  maintaining  an  action.  John  A.  Dugan  v.  W.  W. 
Robinson  354 


Personal  injuries— When  Statute  Begins  to  Run. 

The  statute  of  limitations  begins  to  run  against  an  action  for  per- 
sonal injuries  on  the  day  of  the  injury,  and  the  fact  that  plaintiff  did 
not  discover  the  extent  of  his  injuries  until  several  months  thereafter 
cannot  relieve  him  from  the  operation  of  the  statute.  John  Welsh  v. 
Louisville,  C  ft  L.  R.  Co 330 

Personal  Injuries— -Suspension  of  Statute. 

To  suspend  the  operation  of  the  statute  of  limitations  against  an 
action  for  personal  injuries  plaintiff  should  have  alleged  and  proven 
facta  showing  either  that  the  defendant  had  prevented  him  from  suing, 
or  by  agreement,  contract  or  understanding  had  induced  him  to  re- 
frain from  bringing  suit.    John  Welsh  v.  Louisville,  C.  &  L.  R.  Ck>.  .330 

Fee-Bilis. 

The  effect  of  Act  February  12,  1869  (1  Sees.  Acts  1869-70),  was  not 
to  revive  and  give  effect  to  fee-bills  which  under  existing  law  had 
ceased  to  be  collectible,  but  the  legislative  intention  was  to  extend  the 
period  within  which  fee-bills  not  already  barred  might  be  enforced. 
H.  J.  McAlister  v.  Wm.  Carmen 72 

Proof. 

Where  the  statute  of  limitations  is  pleaded  and  the  petition  shows 
upon  its  face  that  the  claim  is  barred,  no  other  proof  is  necessary. 
William  Biggs  et  al.  v.  Nathaniel  Dawson,  Adm'r 415 

LIS  PENDENS. 
Affects  Whom. 

A  lis  pendens  creaited  by  an  action  can  effect  only  those  who  are 
parties  to  the  action  and  those  claiming  through  them,  and  only  to  the 
extent  that  the  determination  of  the  question  involved  in  the  litiga- 
tlon  settled  the  rights  of  the  litigants.  George  W.  Cravens  v.  W.  C. 
Gray   472 

LOST  INSTRUMENTS. 

Lost  Answer — Filing  Substitute. — See  Pleading. 
Proof  of  Execution. 

Where  the  execution  of  a  lost  instrument  is  denied,  its  execution 
must  be  proved,  or  proof  of  its  contents  is  admissible,  although  the 
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petiticm  alleging  the  loss  of  the  Instrument  Is  yerified.     C.  Askln  v. 
A.   P.   Orahood    172 

MAlflCIOUS  PROSECUTION. 

Probable  Cause— Proof. 

Although  the  want  of  probable  cause  is  negatiye  In  its  form  and 
character,  still  it  must  be  proved  by  some  affirmative  evidence,  unless 
such  proof  is  dispensed  with  by  the  defendant  by  pleading  the  truth  of 
the  facts  involved  in  the  prosecution.    S.  R.  Neale  v.  Jas.  B.  ETvans.  .41 

Pleading — Proof. 

To  maintain  an  action  for  malicious  prosecution,  it  is  necessary  to 
allege  and  prove  that  the  prosecution  was  instituted  maliciously  and 
without  probable  cause,  both  of  which  elements  must  concur.  S.  R. 
Neale  v.  Jas.   B.   E^rans 41 

Abuse  of  Legal  Process. 

It  is  an  abuse  of  the  legal  process  of  the  law  to  have  goods  seized 
under  a  distress  warrant  for  rent  not  reserved  in  money.  J.  C.  Grigs- 
by's  Ex'r  v.  D.  P.  Ratecan 170 

There  can  be  no  abuse  of  process  in  dispossessing  a  party  who  has  no 
right  to  the  property  in  controversy,  and  whose  rights  have  been  liti- 
gated and  remanded  by  a  Judgment  rendered  in  favor  of  the  party  at 
whose  instance  the  right  of  possession  has  been  issued.  J.  Z.  Shelton  v. 
R.  A.  Melton  492 

Abuse  of  Legal  Process — Pleading. 

In  an  action  for  abusing  the  legal  process  of  the  law  In  order  to 
legally  compel  a  party  to  do  a  collateral  thing,  such  as  to  give  up  his 
property,  or  to  take  his  property  under  color  of  legal  process,  it  is 
not  necessary  to  allege  and  prove  that  the  proceedings  under  which 
the  property  of  plaintiff  was  seized  had  been  terminated,  nor  that 
he  was  sued  without  probable  cause.  J.  C.  Grigsby's  Ex'r  v.  D.  P. 
Ratecan   170 

Instruction — Probable  Cause. 

In  an  action  for  malicious  prosecution,  it  is  the  duty  of  the  Judge  to 
explain  to  the  Jury,  when  asked  by  any  of  the  parties  to  do  so,  what 
amounts  to  probable  cause.    S.  R.  Neale  v.  Jas.  B.  E2Vans 41 

Instruction — Burden  of  Proof. 

If  the  facts  shown  in  an  action  for  malicious  prosecution  were  not 
sufficient  to  induce  the  belief  on  the  part  of  defendant  that  the  charge 
was  proved,  and  there  was  probable  cause  for  the  prosecution,  the  law 
is  for  the  defendant,  an  Instruction  that  the  burden  of  proof  is  on 
plaintifF  to  show  that  defendant  caused  the  indictment  to  be  found 
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against  plaintiff  without  probable  cause,  and  must  show  that  the  ma- 
terial charges  in  the  indictment  were  false,  and  if  they  were  false, 
and  yet  defendant  had  good  grounds  to  believe  and  did  believe  them 
to  be  true,  and  in  good  faith  acted  on  such  belief,  he  was  not  liable, 
is  a  correct  statement  of  the  law.    S.  R.  Neale  v.  Jas.  B.  ESvans 41 

MANDATE. 
Affirmance  by  Court  on  AppeaU. — See  Appeal. 

MARRIED  WOMEN. 
Acts  Affecting  Rights  and  DIsabliities. — See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

Safety  of  Place  and  Appliances. 

A  servant  has  the  right  to  expect  that  the  master  will  exercise  all 
prudent  means  to  avoid  danger  to  him  in  the  course  of  his  employ- 
ment.   Lexington  &  Big  Sandy  R.  Co.  v.  Edward  Joepa 662 

Assumption  of  Risic — Instruction. 

An  Instruction  on  assumed  risk  by  a  servant,  that  ordinary  risks  of 
service  mean  such  risks  as  were  known  to  the  servant  at  the  time  he 
entered  upon  the  service,  although  erroneous,  was  held  not  to  mislead 
the  jury,  in  view  of  other  instructions  given.  Lexington  &  Big  Sandy 
R.  Co.  V.  ESdward  Joepa 662 

Care  of  Master — Question  for  Jury. 

Whether  an  employer  exercised  reasonable  care  to  avoid  injury  to 
his  servant,  is  a  question  for  the  jury.  Lexington  &  Big  Sandy  R.  Co. 
V.  Edward  Joepa 662 

MECHANIC'S  UEN. 

Assignment  of  Note  Carries  with  It  Mechanic's  Lien  Securing  the  Debt. — 

See  Assignments. 
SufHciency  of  Evidence. 

The  evidence  was  held  not  to  show  that  plaintiffs  held  a  mechanic's 

lien  on  the  property  in  question.    Lloyd  &  Tribble  v.  M.  M.  Queen.  .113 

MEMORANDUM. 

Record  of  Suit. — See  Frauds,  Statute  of. 

SufHclency  to  Satisfy  Statute  of  Frauds. — See  Frauds,  Statute  of. 

MINES  AND  MINERALS. 

Restoration  of  Leased  Property — Condition  of  Property. 

The  lessees  in  a  mining  lease  were  held  to  have  restored  the  mine 
to  the  lessor  in  a  more  valuable  condition  than  they  were  obliged  to 
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do  under  the  terms  of  tihe  lease.    Isaac  H.  Trabue  v.  Franklin  Lan- 
der    652 

MISTAKE. 

Of  Fact — Release  of  Mortgage. — See  Cancellation  of  Instruments. 
Payment  of  Assessment  Under  Mistake  of  Law. — See  Municipal  Corpora- 
tions. 

MONEY  PAID. 

Street  Assessment — Recovery. — See  Municipal  Corporations. 

Proof  Required. 

Plaintiff  in  an  action  for  money  paid  on  a  debt  of  another  must 
prove  an  actual  indebtedness  on  the  part  of  defendant  to  the  person 
to  whom  the  money  was  paid,  before  plaintiff  can  recover.  Marion 
Brady  v.  P.  G.  Lanham 147 

MONEY  RECEIVED. 

Receiving  Money  Due  Another. 

An  action  for  money  had  and  received  Is  the  proper  remedy,  where 
defendant  presented  a  claim  for  and  received  money  for  timber  be- 
longing to  plaintiff,  which  was  used  by  the  Federal  army  during  the 
civil  war.    Owen  Grimes  v.  L.  S.  Trimble 703 

MORTGAGES. 

Mortgage  of  Wife  Procured  by  Coercion. — See  Husband  and  Wife. 

Mortgagor  a  Competent  Witness. — See  Witnesses. 

When  Lien  Does  Not  Attach  to  Proceeds  of  Mortgaged  Property. 

Where  mortgaged  property  is  sold  by  the  mortgagor  with  the  con- 
sent of  the  mortgagee,  the  lien  of  the  mortgage  does  not  attach  to 
the  proceeds  of  the  sale  in  the  hands  of  the  mortgagor.  John  Eaker 
V.  R.  T.  Albritton 598 

Conditional  Sale. 

The  evidence  was  held  to  show  that  a  transaction  amoimted  to  a 
conditional  sale  of  land,  and  not  a  mortgage.  Jesse  Hall  v.  W.  M.  M. 
Lee 366 

Waiver  of  Prior  Lien. 

« 

Where  a  party  takes  a  mortgage  on  land  for  the  sole  purpose  of 
indemnifying  himself  as  surety,  he  does  not  thereby  waive  his  right  to 
the  enforcement  of  a  prior  lien  on  the  land  previous  to  the  taking  of 
the  mortgage,  for  a  different  liability.  H.  C.  Pindell  v.  A.  O. 
Brown 302 

Surrender  of  Lien. 

A  mortgagee  should  not  be  compelled  to  surrender  his  lien  on  any 
of  the  property  unbraced  in  the  mortgage  until  all  parties  in  interest 
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are  brought  into  court  and  their  respectiye  interests  adjudged.    Wm. 
Dllworth,  Jr.,  v.  Wm.  L.  Murphy 322 

Foreclosure — Parties— Sale. 

Where  in  a  foreclosure  suit  the  mortgagor  and  the  person  in  posses- 
sion of  the  mortgaged  land  are  made  parties  defendant,  but  the  mort- 
gagor was  not  served  with  process  and  failed  to  appear,  the  land  of 
the  person  in  possession  cannot  be  sold  to  pay  the  mortgagor's  debt. 
N.  R.  Jones  y.  Jeff  Rice 655 

Application  of  Proceeds  of  Mortgaged  Property. 

'^^^ere  one  executes  a  mortgage  securing  the  mortgagee  as  surety, 
also  a  creditor  of  the  mortgagor,  the  mortgagee  on  sale  of  the  property 
must  apply  the  proceeds  to  the  payment  of  the  debt  on  which  the 
mortgagor  is  surety,  and  then  apply  the  balance,  if  any,  to  individual 
debt  of  the  mortgagor.    H.  C.  Pindell  v.  A.  O.  Brown 302 

Release  of  Indemnifying  Mortgage. 

Where  a  mortgage  becomes  released  under  a  judgment,  a  mortgage 
given  to  indemnify  the  surety  on  the  original  understanding  also  be- 
comes released.    D.  T.  Perry  v.  B.  F.  Cafer 368 

Release— Consideration, 

Where  the  consideration  of  a  release  of  a  mortgage  was  that  the 
releasors  should  hold  a  certain  plantation,  the  release  was  not  with- 
out consideration  because  the  releasees  already  held  the  plantation 
under  a  decree  of  court,  the  effect  of  such  decree  being  doubtful  and 
the  release  agreement  having  the  effect  of  quieting  their  title  to  the 
plantation.    Hallam  Eldridge  v.  A.  T.  Bromley's  Ex'rs 746 

Releaee — Representative  Capacity. 

A  release  of  a  mortgage  executed  to  one  individually  was  held  to  be 
intended  as  a  release  of  the  party  in  her  representative  capacity,  where 
she  was  not  individually  indebted  to  the  releasors,  but  was  indebted  to 
them  in  her  representative  capacity,  and  all  the  circumstances  clearly 
show  the  purpose  and  application  of  the  release.  Hallam  Eldridge  v. 
A.  T.  Bromley's  Bx'rs 746 

MULATTOBS. 
Proof  of  Color — See  Schools  and  School  Districts. 

MUNICIPAL  CORPORATIONS. 

OrdI  nance— Adoption. 

The  adoption  of  an  ordinance  for  a  street  improvement  on  the  first 
reading,  under  suspension  of  the  rule,  by  a  two-thirds  vote  of  the  coun- 
cil, is  a  substantial  compliance  of  9  11»  art  3,  charter  of  1861.  A.  J. 
Ballard  y.  L.  Giles  ft  Monahan 378 
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Suspension  of  Rule — ^Approval  of  Mayor. 

Section  5  of  art.  4,  charter  of  1851,  did  not  require  a  vote  to  suspend 
the  operation  of  §  11  of  such  charter  to  be  approved  by  the  mayor. 
A.  J.  3allard  v.  L.  Giles  &  Monahan 379 

Ordinance — Evidence  of  Passage  of. 

A  journal  record  of  the  proceedings  of  the  common  council  of  a  city 
cannot  be  received  as  sufficient  evidence  of  the  passage  and  accept- 
ance of  an  ordinance  where  the  correctness  of  the  journal  has  not  been 
passed  upon  by  the  council,  but  only  by  the  clerk  or  president.  City  of 
Louisville  V.  C.  G.  Goodan  &  Blan  Ballard 613 

Ordinance — Violation — ^Trlal — Fine — Appearance. 

It  is  erroneous  to  try  and  fine  one  on  constructive  notice  only,  for 
violation  of  a  city  ordinance  without  his  personal  appearance.  Com- 
monwealth V.  Dan  Rice 48 

Council — Journal  of  Proceedings. 

Where  the  failure  of  a  branch  of  a  common  council  to  keep  a  correct 
journal  of  its  proceedings  results  in  the  exoneration  of  property  own- 
ers from  liability  for  street  improvements.  Judgment  for  the  amount 
due  and  unpaid  because  of  such  neglect,  should  be  rendered  against  the 
city.    City  of  Louisville  v.  Patrick  Murphy 62 

Council — Journal  of  Proceedings. 

The  common  council  of  a  city  must  keep  a  correct  journal  of  its  pro- 
ceedings, and  the  journal  should  be  made  up  by  that  body  prior  to  the 
coming  in  of  a  new  council  who  cannot  know  whether  the  journal  of 
prior  proceedings  made  up  under  their  supervision.  Is  correct  or  not. 
City  of  Louisville  v.  Patrick  Murphy 62 

Certifying  to  Contents  of  Journals  of  Common  Council. 

The  clerk  of  the  board  of  aldermen  not  being  shown  to  be  the  keeper 
of  the  journals  of  the  board  of  common  council,  he  has  no  authority 
to  certify  as  to  what  appears  in  those  journals.  James  Irvine  v.  J.  E. 
Vansant   617 

Council — Journals  of — How  Kept. 

Where  a  legislative  body,  such  as  the  common  council,  is  required  to 
keep  a  journal  of  its  proceedings,  the  correctness  of  the  journal  can 
be  passed  upon  only  by  the  council  or  legislative  body  of  whose  pro- 
ceedings the  Journal  is  kept,  and  not  by  the  clerk  or  president  thereof. 
City  of  Louisville  v.  C.  G.  Goodan  &  Blan  Ballard 613 

Improvement  Ordinance — Origin. 

Where  an  improvement  ordinance  was  adopted  by  unanimous  vote 
of  the  council,  it  is  immaterial  whether  it  originated  in  the  council  or 
resulted  from  petition  of  the  lot  owners.  R.  T.  McGill  v.  L.  B. 
Pence   605 
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Stre«t  Improvement  Ordinance. 

A  street  improvement  ordinance  providlns:  for  assessment  in  the  pro- 
portion that  each  parcel  of  land  bears  to  the  portion  of  the  street  to  be 
Improved,  was  held  to  be  in  substantial  compliance  with  the  statute. 
Timothy  Lelght  v.  B.  W.  Rupert 136 

Assessment  for  Street  Improvement — Recovery  of  Money  Paid. 

Where  defendant  in  a  street  assessment,  proceeding,  on  the  sustaining 
of  a  demurrer  to  his  answer,  paid  the  claim  on  consideration  of  dis- 
missal of  the  action  at  plaintiff's  cost,  defendant  cannot  be  allowed 
to  recover  hack  the  money  paid  by  him  after  the  Supreme  Court  has 
decided  that  the  acts  under  which  the  assessment  was  made  were  re- 
pungant  to  the  state  Constitution  and  void.  City  of  Covington  v.  Chas. 
Chambers    352 

improvement — ^Apportionment  of  Cost. 

An  improvement  ordinance  was  held  to  require  that  the  total  cost 
of  the  Improvement  shall  be  apportioned  among  the  property  owners 
In  accordance  with  the  front  footage  of  the  property  abutting  on  that 
portion  of  the  street  which  was  improved.  R*.  T.  McGlll  v.  L.  B. 
Pence    605 

Improvement*— Encroaching  on  Private  Property. 

Where  a  contractor,  In  making  a  street  improvement,  encroaches  on 
the  private  property  of  an  abutting  owner,  the  contractor  cannot  re- 
cover against  the  owner  of  such  property  for  the  costs  of  the  improve- 
ment.   James  Irvine  v.  J.  E.  Vansant 617 

Street  Improvemente — Stipulation  of  Contractor. 

A  stipulation  In  a  contract  for  street  improvements,  that  the  con- 
tractor should  keep  the  street  in  repair,  was  held  not  to  have  the  effect 
of  imposing  on  the  property  holders  a  double  tax,  but  amounts  to  a 
mere  requirement  that  the  contractor  guarantee  the  character  of  his 
work.    J.  J.  Riddle  v.  John  Lewis 525 

Improvement  Contract — l\1anner  of  Execution. 

The  law  will  not  imply  an  obligation  on  the  part  of  the  city  to  pay 
for  work  procured  to  be  done  by  the  city's  officers,  unless  the  con- 
tract has  been  executed  and  approved  as  provided  by  the  charter  and 
the  general  ordinance  regulating  the  manner  in  which  contracts  shall 
be-  made.    Chas.  Obst  v.  City  of  Louisville 577 

Presumption  as  to  Letting  of  improvement  Contract. 

Where  a  contract  embraces  work  to  'be  done  on  several  squares  at 
the  same  rate  per  front  foot,  it  will  be  presumed  that  the  work  was  let 
In  accordance  with  the  provisions  of  the  ordinance.  A.  J.  Ballard  v.  L. 
Giles  &  Monahan  379 

63 
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Opening  Street — Right  of  Action  for  Damages. 

A  Judgment  or  order  In  an  action  for  mandamus,  "that  the  motion 
fi>r  a  mandamus  as  prayed  Is  oyerruled/'  is  not  such  a  judgment  as 
will  bar  the  right  of  action  to  collect  damages  assessed  in  opening  a 
street.    Thos.  S.  Bllis  y.  Trustees  of  Richmond 344 

Resclselon  of  Order  Opening  Street. 

Where  town  trustees  have  appropriated  property  in  the  opening  of  a 
street,  and  have  litigated  the  question  of  damages,  the  trustees  have 
no  power  to  rescind  the  order  opening  the  street  to  the  Injury  of  the 
property  owner.    Thos.  S.  Mils  y.  Trustees  of  Richmond 344 

Opening  Street — Right  of  Action  for  Damages. 

The  fact  that  plaintlfF  was  a  trustee  of  the  town  where  an  order  to 
open  the  street  was  made,  does  not  affect  his  right  to  payment  of  dam- 
ages sustained  by  opening  the  street,  or  glye  th6  trustees  the  right  to 
take  his  land  without  compensation.  Thos.  S.  Eails  y.  Trustees  of 
Richmond    344 

Street  Assessmente— Payment — MistaJce. 

The  payment  of  ^  street  assessment  to  ayold  further  litigation,  can- 
not be  regarded  as  haying  been  made  under  "a  clear  and  palpable  mis- 
take of  law,"  and  although  the  assessment  was  illegal  the  money  can- 
not be  said  to  haye  been  paid  without  cause  or  consideration.  City  of 
Covington  v.  Chas.  Chambers  352 

City  Taxes. 

The  power  of  taxing  for  public  improvements  within  the  city  limits 
may  be  exercised  by  the  council  without  the  consent  of  the  citizen,  and 
his  property  may  be  subjected  to  the  payment  of  the  tax  upon  the  con- 
sideration alone  of  public  and  private  benefits  to  be  derived  therefrom. 
City  of  Paducah  v.  Holloran  &  Co 547 

Requirement  of  Tax  Levy  to  Pay  Claim. 

Where  in  an  action  against  a  town  for  damages  sustained  by  the  open- 
ing of  a  street,  the  answer  of  the  town  disclosing  that  It  has  no  prop- 
erty out  of  which  the  damages  can  be  made,  and  that  its  treasury  is 
empty,  the  court  should  require  the  trustees  at  their  next  annual  assess- 
ment to  levy  a  tax  sufficient  to  pay  the  claim.  Thos.  S.  Ellis  v.  Trustees 
of  Richmond    344 

Judgment  for  Unpaid  Taxes — Proceeding. 

A  city  is  not  entitled  to  Judgment  for  unpaid  taxes  upon  a  mere 
statement  of  the  amount  claimed  to  be  due,  but  it  must  come  into 
court  by  petition  the  same  as  other  suitors.  J.  B.  Robinson  &  Wife  v. 
W.  B.  Caldwell  &  Wife 184 

Approval  of  Engineer's  Report — Liability  of  City. 

The  approval  of  the  rei>ort  of  the  city  engineer  and  the  issual  of  a 
warrant  for  the  value  of  work  done,  does  not  oommit  the  city  to  pay- 
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ment  therefor,  unless  the  work  was  undertaken  as  provided  hy  the 
city  charter  and  the  general  ordinance  regulating  the  manner  in  which 
such  contracts  shall  be  made.    Chas.  Obst  v.  City  of  Louisville 577 

Pleading — Defense. 

In  an  action  against  the  city  on  an  improvement  contract,  It  is  no 
defense  to  allege  that  although  the  improvement  ordinance  was  a 
nullity  a  property  owner  is  liable  by  reason  of  his  contract  under  the 
void  ordinance,  and  that  the  city  is  exempt  for  the  reason  that  such  con- 
tract was  made.    City  of  Paducah  v.  HoUoran  &  Co 547 

NEGLIGENCE. 

A  Purchaser  at  Execution  Sale. — See  Execution. 

Loss  of  Right  to  Redeem  Property. — See  Schools  and  School  Districts. 
Negligence  of  Grantee  In  Failure  to  Read  Deed. — See  Deeds. 
Negligent  Killing  of  Horse  by  Railroad  Train. — See  Railroads. 

NEW  TRIAL. 

Written  Specification  of  Ground  for  New  Trial. — See  Appeal. 

By  Court  of  Appeals — Former  Verdicts. 

Where  other  trials  of  the  same  case  have  resulted  in  a  Judgment 
against  appellant,  the  Court  of  Appeals  will  be  reluctant  to  award  a 
new  trial  under  such  circumstances.  Joseph  Chandet  v.  James  Q.  Gor- 
don &  Wife 451 

Discretion  of  Court. 

In  penal  prosecutions  motions  for  new  trials  are  addressed  to  the 
sound  discretion  of  the  trial  court.    Val  King  v.  Commonwealth. . .  .399 

Diligence — Witnesses. 

Where  defendant's  witnesses  all  resided  in  the  county,  and  defend- 
ant does  not  appear  to  have  made  inquiries  as  to  what  their  testimony 

'  would  be  until  after  judgment  was  rendered  and  execution  issued,  there 
was  such  lack  of  diligence  as  to  bar  an  action  for  a  new  trial.  A.  J. 
Herd  v.  J.  W.  &  J.  C.  Cochran 735 

Newly  Discovered  Evidence.  ^ 

A  new  trial  cannot  be  granted  because  of  newly  discovered  evidence 
which  could  have  been  discovered  and  used  on  the  trial  by  the  exercise 
of  reasonable  diligence.    Hines  &  Thomas  v.  8.  M.  Helm 231 

Absence  of  Party. 

The  absence  of  appellant  from  the  trial  of  the  cause  was  held  to  be 
no  ground  for  a  new  trial.    John  A.  Duff  v.  Robt.  W.  Rose 27 

Pleading — Diligence. 

Where  plaintiff,  in  a  petition  for  a  new  trial  because  of  newly  dis- 
covered evidence,  fails  to  allege  that  he  made  any  effort  to  discover 
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the  evidence  in  question  lout  it  appeared  that  he  accidentally  found  the 
evidence  when  not  looking  for  it,  but  could  have  found  it  before  the  trial 
if  he  had  looked  for  it,  the  petition  is  demurrable.  G.  C.  Dixon  v. 
James  S.  Cheatham's  Adm'r 728 

Time  of  Action  for. 

Under  §  373  Civ.  Code,  an  action  for  a  new  trial  must  be  brought 
within  three  years  after  the  rendition  of  the  judgment  sought  to  be 
set  aside.    C.  C.  Dixon  v.  James  S.  Cheatham's  Adm'r 728 

Pieading — Newly  Discovered  Evidence. 

A  petition  for  a  new  trial  should  allege  that  new  evidence  set  forth 
as  a  ground  for  a  new  trial  was  discovered  after  adjournment  of  the 
term  at  which  the  trial  was  had.  James  Breeden  v.  T.  &  W.  A.  Roh- 
erts   83 

NOTICE. 

Trial  and  Conviction  on  Constructive   Notice. — See  Municipal  Corpora- 
tions. 

Illegality  of  Consideration — Bill  of  Exchange. 

Where  the  directors  of  one  company  were  also  directors  in  another 
company  from  which  the  bill  of  exchange  was  purchased,  their  knowl- 
edge as  officers  of  the  company  from  which  the  bill  was  purchased  is 
sufficient  to  give  actual  notice  of  the  illegal  consideration  of  part  of 
the  bill  to  the  company  for  whom  they  acted  in  making  the  purchase. 
Morrison  &  Oaks  v.  W.  Voorhies  &  Co.;  D.  W.  Jones  &  Co.  v.  J.  W. 
Munday    627 

NUISANCE. 
Parties  to  Action. 

In  an  action  to  abate  a  nuisance,  where  it  is  conceded  that  a  certain 
person  has  an  interest  in  the  property  alleged  to  constitute  the  nuisance 
and  that  his  offer  to  prove  that  he  is  in  a  position  to  assume  part  of  it, 
he  was  properly  made  a  party,  and  the  court  ought  not  to  dismiss  the 
case  as  to  him,  notwithstanding  admissions  of  his  hostile  landlord. 
John  B.  Fay  v.  City  of  Louisville 532 

A  statute  requiring  that  the  "owner  and  owners"  of  a  building  soughc 
to  be  abated  as  a  nuisance  must  be  summoned  as  parties  to  the  pro- 
ceeding, includes  tenants  as  well  as  the  landlord.  John  B.  Fay  v.  City 
of   Louisville    532 

NUNC  PRO  TUNC  ORDER. 
Nunc   Pro   Tune   Order — Overruling    i\4otion   for. — See  Records. 

OBJECTIONS. 
Defect  of  Parties. — See  Partnership. 
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PARENT  AND  CHILD. 
Support  of  Step-Child. — See  Parent  and  Child. 

PAROL  CONTRACT. 

Fixing  Boundary  Line. — See  Boundaries. 

To  Talce  Portion  of  Land  to  be  Sold  Under  Decree  of  Court* — See  Frauds, 
Statute  of. 

PAROL  EVIDENCE. 

Contradicting  or  l\4odIfying  Written  Contract. — See  Contracts. 
Date  of  Signing  Restraining  Order. — See  Evidence. 

PARTIES. 

Defect  of  Not  Reached  by  General  Demurrer. — See  Pleading. 

Objection  for  Defect  of  Parties. — See  Partnership. 

Objection  of  Improper  Joinder. — See  Judgment 

Party  PlaintifT  to  Action  on  Bill  of  Exchange. — See  Bills  and  Notes. 

Proper  Party  in  Action  to  Abate  Nuisance. — See  Nuisance. 

Suing  in  Firm  Name. — See  Partnership. 

Suit  to  Foreclose  Chattel  Mortgage. — See  Chattel  Mortgages. 

Ward   Not  a   Necessary  Party  in  Action  by  Foreign  Guardian  Against 

Domestic  Guardian. — See  Guardian  and  Ward. 
Necessary  Parties. 

In  a  suit  on  a  traverse  bond,  it  was  held  that  it  was  not  necessary 

that  all  the  obligors  be  made  parties.    Walter  C.  Whitaker  v.  E.  M. 

Gault 561 

Partners. 

One  who  alleges  that  he  is  a  partner  of  a  defendant,  and  exhibits  the 
articles  of  partnership,  shows  sufficient  interest  in  the  result  of  the  liti- 
gation, as  to  entitle  him  to  be  made  a  party  to  the  action.  W.  O. 
Crenshaw  v.  W.  B.  Keen's  Adm'r 343 

Suit  to  Subject  Trust  Property  to  Payment  of  Debts. 

In  an  action  to  subject  land  devised  to  the  testator's  son,  wife  and 
children  for  their  support,  to  the  payment  of  the  eon's  debts,  the  wife 
and  children  should  also  be  made  defendant.  John  Perry  v.  Hardin 
Hunter  726 

Subjecting  Property  to  Debte — Parties. 

In  a  suit  to  subject  trust  property  converted  for  the  benefit  of  a 
widow  and  her  infant  children,  to  the  payment  of  creditors  who 
furnished  goods  in  replenishing  the  trust  property,  the  infant  children 
are  necessary  parties.    C.  E.  Pearl  v.  H.  C.  Elliott 300 

PARTI'nON. 

Binding  Effect  of  Judgment  on  Law  and  Facts  Submitted  to  Court. — See 
Appeal. 
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Agreement  of  Parties. 

An  agreement  in  partition  of  land  will  be  upbeld  where  the  parties 
were  competent  to  contract,  and  there  Is  an  absence  of  fraud  and  over- 
reaching.   John  Schooling  v.  John  W.  katton 496 

Interest  of  Parties — Cross-petitions. 

In  a  suit  for  partition  it  is  not  required  that  each  interested  party, 
although  some  may  be  defendants,  should  Ale  cross-pleadings  and  have 
summonses  Issued  in  order  to  make  the  defect  perfect  by  delirery  of 
possession.  '  J.  Z.  Shelton  y.  R.  A.  Melton 492 

Setting  Off  Several  interests  Together. 

Although  an  order  of  the  court  in  a  suit  to  partition  land  among  heirs, 
directed  the  land  to  be  divided  into  six  equal  parts,  yet  where  five  of 
the  adult  heirs  desired  their  interests  to  be  set  ofF  together,  it  was  not 
error  for  the  court  and  the  commissioner  to  comply  with  their  requests. 
John  Schooling  v.  John  W.  Natton 496 

Deeds  to  Shares. 

Where,  by  agreement  of  the  heirs  of  a  decedent,  a  certain  tract  of  the 
decedent's  land  was  set  apart  to  one  of  the  heirs,  which  agreement  was 
recognized  as  binding  upon  the  parties,  and  made  so  by  the  Judgment 
of  the  court,  the  assignors  have  no  right  to  deprive  such  heir  of  his 
interest  in  the  land,  so  as  to  affect  the  rights  of  creditors,  by  making 
an  absolute  deed  thereof  to  his  children.  Bronston  &  Francis  v.  R. 
Perry  White  et  al 732 

PARTNERSHIP. 

Petition  for  accounting. — See  Pleading. 

Objects  of  Business,  How  Determined. 

Where  the  partnership  business  is  not  specifically  set  forth  in  the 
articles  of  partnership,  or  where  there  are  no  such  articles,  a  majority 
of  the  partners  have  the  right  in  case  of  a  diversity  of  opinion  as  to 
the  objects  of  business,  to  determine  the  question.  J.  W.  Bowling  v. 
J.  H.  Martin   67 

Representation  by  Member  of  Firm. 

A  representation  or  misrepresentation  of  a  fact  in  a  partnership 
transaction,  by  one  member  of  the  firm,  will  bind  the  firm.  J.  W. 
Bowling  V.  J.  H.  Martin 67 

Bound  by  contracts  and  acts  of  partner. 

One  partner  may  bind  the  partnership  by  his  acts  and  contracts  done 
in  the  scope  of  the  partnership  trade  or  business,  and  for  the  puri>ose8 
thereof.    J.  W.  Bowling  v.  J.  H.  Martin 67 

Defect  of  Parties— Objection. 

If  a  suit  is  objectionable  by  reason  of  defects  of  parties  or  other 
informalities,  the  objection  should  be  made  at  the  time,  and  not  In  a 
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collateral  proceeding.    B.  V.  Brewer  ft  Others  v.  H.  Peters,  Bz'r 60 

Llabtiity  of  Silent  Partner. 

A  silent  partner  is  liable  for  the  debts  contracted  by  the  flrm»  al- 
though his  name  is  not  known  in  connection  with  the  transactions  and 
contracts  made  in  furtherance  of  the  business.  Albert  Day  v.  Samuel 
Darnell  et  al 16 

Trustee— Negligence— Care  and  Skill. 

The  evidence  was  held  to  show  that  a  trustee  appointed  to  close 
partnership  affairs  and  maJce  disbursement  of  the  proceeds^  was  not 
negligent  and  did  not  make  improper  application  of  the  funds,  and  that 
he  exercised  proper  skill  in  the  execution  of  the  trust  Robt.  Gfbson 
V.  W.  R.  Thompson ^ 98 

Authority  of  Partner  After  Dissolution  of  Partnership. 

After  the  dissolution  of  the  partnership,  one  partner  cannot  bind  the 
other  partners  by  execution  of  a  note  for  the  partnership  debts.  W.  H. 
Sandford  v.  A.  P.  Sandford  218 

Lien  for  Money  Furnished  by  Partner. 

One  who  furnishes  money  to  and  for  the  use  of  a  partnership  has  a 
lien  for.  Its  repayment,  on  the  partnership  property.  R.  E.  Hildreth  y. 
W.  J.  Hughes   417 

Preference  of  Creditors. 

One  who  furnishes  money  to  and  for  the  use  of  a  partnership  is 
entitled  to  a  preference  to  be  secured  by  taking  partnership  property 
at  its  value,  over  the  general  creditors  of  a  member  of  the  partnership. 
R.  K  Hildreth  v.  W.  J.  Hughes 417 

Action  In  Firm  Name— Remedy. 

Under  the  present  system  of  pleading,  if  an  action  is  hrought  in  the 
firm  name  instead  of  the  individual  names  of  the  partners,  the  defect 
may  be  taken  advantage  of  by*  rule  or  motion  requiring  plaintiffs  to 
set  forth  their  individual  names.  R  B.  Oozine  &  Bro.  v.  J.  B.  Ken- 
nedy     706 

Evidence — Letter. 

A  letter  written  to  plaintiff  and  signed  in  the  firm  name  of  the  part- 
nership, was  held  admissible  in  evidence  with  the  other  facts  and  cir- 
cumstances of  the  case.    J.  W.  Bowling  v.  J.  H.  Martin 67 

PAWNBROKERS. 

Levy  on  Pawned  Property  In  Suit  by  a  Creditor  of  Pawnbroker. 

Where  property  held  by  one  as  pawnbroker  is  levied  on  and  sold 
by  his  creditor,  and  he  abandons  his  right  to  recover  the  property,  he 
must  be  held  to  have  consented  to  the  action  of  the  constable  who 
levied  thereon  and  sold  the  property.  New  Jersey  Mut  Ins.  Co.  y. 
N.  S.  Glore 623 
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Failure  to  Present  Bills  for  Payment. — See  Bills  and  Notes. 

Payment  In  Commodity. — See  Sales. 

Sale  of  Lafid  In  Payment  of  Debt. — See  Vendor  and  Purchaser. 

Promise  Without  Consideration. 

Where  a  debtor  made  part  payment  on  the  debt  on  the  promise  of 
the  creditor  not  to  sue  for  the  residue  at  the  approaching  term  of 
court,  the  promise  not  to  sue  was  without  consideration.  R.  T.  Johns- 
ton, Jr.,  V.  Roslna  Walker 464 

PERSONAL  INJURIES. 
Limitation  of  Action  for. — See  Limitation  of  Actions. 

PLEADING. 

Action  on  Tax  Collector's  Bond. — See  Taxation. 

Allegations  Too  General  and  Indefinite. — See  Ferries. 

Answer  of  Non  Est  Factum. — See  Subscriptions. 

Answer  Amounting  to  Confession  of  Truth  of  Matters  Alleged  In  Petition. 

— See  Bills  and  Notes. 
Answer  as  Estoppel. — See  Estoppel. 

Answer  of  l\4lstake  in  Settlement. — See  Accounts  Stated. 
Answer  Demurrable. — See  Dower. 
Defects  in  Petition  Cured  by  Answer. — See  Taxation. 
Description  In  Petition  to  Recover  Real  Estate. — See  Ejectment. 
Evasive  Answer. — See  Trespass. 

Conclusion  of  Law. — ^See  Eixecutors  and  Administrators. 
Conclusions  of  Pleader. — See  Guaranty. 
Failure  to  Allege  Title. — See  Vendor  and  Purchaser. 
Failure  to  Reply — When  a  fAtre  Formal  Defect. — See  Appeal. 
Filing  Copy  of  Bond  with  Petition. — See  Executors  and  Administrators. 
Inconsistent  Defenses. — See  Estoppel. 
Issuing  Process  on  Amended  Petition. — See  Process. 
Petition  for  Breach  of  Contract. — See  Damages. 
Petition  for  Specific  Performance. — See  Specific  Performance. 
Petition  on  Sheriff's  Bond. — See  Sheriffs  and  Constables. 
Petition  on  Note  of  Wife  on  Necessaries  Furnished.-^ee  Husband  and 

Wife. 
Petition  Against  Guardian  on  Individual  Note. — See  Bills  and  Notes. 
Petition  in  Action  for  New  Trial  Because  of  Newly  Discovered  Evidence. 

See  New  Trial. 
Petition  in  Action  on  Tax  Collector's  Bond. — See  Taxation. 
Petition  In  Action  on  SherifTs  Bond. — See  Sheriffs  and  Constahles. 
Petition  for  New  Trial* — See  New  Trial. 
Petition  in  Action  on  Tax  Collector's  Bond. — See  Taxation. 
Petition  in  Action  on  Tax  Collector's  Bond. — See  Sheriffs  and  Consta- 

hlesw 


Index.  841 

[References  are  to  Pagres.] 

PLEADING— Continued. 

Refusal  to  Allow  Amended  Answer  to  Be  Flled^ — See  Appeal. 
Sustaining  Demurrer  to  Answer. — See  Guardian  and  Ward. 
Sufficiency  of  Probate  of  Will. — See  Wills. 
Filing. 

Papers  held  to  be  regarded  as  having  been  filed.  Willis  Warner  v. 
C.  W.  Hutchinson 222 

Striking  from  Flies. 

II  Is  error  to  strike  from  the  files  defendant's  cross-petition,  when 
plaintiff  would  be  compelled  to  pay  back  to  defendant  an  amount 
equal  to  or  greater  than  the  sum  recovered  by  plaintiff,  upon  a  de- 
mand of  defendant.    Geo.  W.  Gist  v.  John  &  Mllo  Gist,  Adm'rs 209 

Based  on  information  and  Belief. 

A  petition  based  merely  upon  Information  and  belief  that  certain 
property  of  plaintiff  had  been  attached  and  sold  as  the  property  of 
another,  is  Indirect  and  equivocal,  and  Insufficient.  Prescott  &  Bros. 
V.   W.   J.   Annls    289 

Inconsistency  Between  Pleading  and  Exhibit. 

Where  an  allegation  In  pleadings  Is  Inconsistent  with  a  deed  and 
agreement,  which  are  made  exhibits  thereto,  the  deed  and  agreement 
are  controllings    James  E.  Thompson  v.  Phillip  Johnson  &  Wife 251 

Sufficiency  of  Petition  When  Standing  Alone. 

A  petition  against  a  defendant  should  state  facts  authorizing  a  re- 
covery If  sustained  by  the  proof,  regardless  of  the  statements  In  an- 
other petition  against  another  defendant.  John  Jones  v.  A.  M.  Hud- 
son     ^ 188 

Extortion — Sufficiency  of  Petition. 

A  petition  to  recover  back  money  obtained  by  extortion  under  color 
of  legal  proceedings,  held  Insufficient  and  subject  to  demurrer.  Clin- 
ton Griffith  V.   Reason   McDaniel 203 

Allegations  Taken  as  True. 

E}very  material  allegation  of  a  petition  not  specifically  controverted 
"by  the  answer  must,  for  the  purpose  of  the  action,  be  treated  as  true. 
H.  T.  Dunken,  Jr.,  v.  Samuel  Williams 18 

Conclusion  of  Law. 

Where  a  cross-petition  alleges  certain  Items  of  Indebtedness  by 
plaintiff  to  defendant,  plaintlfTs  reply  denying  that  he  is  Indebted 
to  defendant  in  such  sum  for  the  items  specified,  or  in  any  other 
sum,  is  a  mere  conclusion  of  law,  and  insufficient  Jonathan  T.  Jones 
V.   Daniel   Gillen    , 96 

Where  the  cross-petition  alleges  that  the  plaintiff  Is  indebted  to 
defendant  in  the  sum  of  $65  for  a  cow  sold  and  delivered  to  plaintiff, 
a  reply  merely  denying  that  plaintiff  is  Indebted  to  defendant  in  the 
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sum  of  $65  or  In  any  Bum  for  a  cow  sold  and  delivered  to  her  at  the 
price  stated,  or  at  any  other  price,  is  a  mere  conclusion  of  law,  and 
insufficient    John  Knapka  v.  Christian  Lrinck 78 

Variance. 

There  can  be  no  variance  ^between  the  allegations  in  a  pleading  and 
the  proof,  unless  the  pleading  contains  an  allegation  of  fact  or  raises 
some  issue  of  fact    John  Knapka  v.  Christian  Linck 78 

Action  on  Tax  Collector's  Bond — Pleading. 

In  an  action  on  a  tax  collector's  bond,  it  is  not  necessary  to  all^e 
that  the  county  court  had  ordered  him  to  pay  over,  where  the  bond 
fixed  the  time  and  place  of  payment  Thomas  Monarch  v.  Daviess 
County   Court    88 

Partnership   Accounting— Discovery. 

A  petition  for  a  partnership  accounting  which  leaves  blanks  where 
numbers  ought  to  be  inserted,  so  judgment  cannot  be  entered  there- 
on, is  insufficient,  and  does  not  entitle  the  plaintiff  to  compel  defend- 
ant to  make  discovery  as  to  the  doings  of  the  partnership,  and  upon 
failure  of  plaintiff  to  fill  up  the  blanks  within  a  reasonable  time,  the 
petition  should  be  dismissed.    E.  F.  King's  Adm'r  v.  Wm.  Evans...  114 

Immaterial  Issues. 

Immaterial  issues  should  not  be  raised  by  the  pleadings,  but  if 
raised  they  should  be  disregarded  by  the  court.  Nashville  &  Chatta- 
nooga R.  Co.  V.  Daniel  Murphy  118 

Issues  and  Proof. 

Under  an  allegation  of  indebtedness  for  groceries  sold  and  deliv- 
ered, proof  of  indebtedness  for  oxen,  wagon  and  plow,  etc..  Is  not  ad- 
missible.    H.  J.  Oglevie  and  Others  v.  J.  Wiley 460 

Answer— I  nsufflclency. 

A  paragraph  of  answer  to  a  complaint  of  a  corporation,  which  fails 
to  allege  the  facts  from  which  it  appears  that  the  charter  granted 
by  the  county  court  was  void,  is  insufficient  L.  L.  North  v.  Irvln 
Turnpike  Road   307 

General  Traverse — ^Admission. 

Where  a  cross-petition  alleges  that  defendant  failed  to  take  pos- 
session of  the  property  or  list  it  for  taxation,  a  general  traverse  of 
such  allegations,  without  any  affirmative  statements,  is  equivalent  to 
admission  of  the  truth  of  the  statements  made  in  the  petitl<m.  Dan- 
iel McCallister,  Adm'r,  v.  A.  L.  Symones 583 

Lost  Answers. 

If  answers  have  been  lost,  defendants  should  be  allowed  to  file  an- 
other substitute  answer.    Harrison  literal  v.  Benjamin  Martin 407 
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Answer — Demurrer. 

Tbe  answer  was  held  sufficient  on  demurrer,  where  it  presented  a 
good  ground  for  abating  the  action,  the  same  claim  having  been  set 
up  in  another  suit  which  was  still  pending,  and  plaintiff's  remedy 
seems  to  be  complete  in  the  pending  suit  M.  D.  Whiteside  y.  T.  J. 
Duncen  et  al 599 

Evasive  Answer — Work  Done  and  Materials  Furnished. 

In  an  action  for  work  done  and  material  furnished,  an  answer  ad- 
mitting that  work  was  done,  but  alleging  that  defendant  is  unable  to 
say  what  work  or  how  much,  is  evasive  and  insufficient.  John  Hay- 
ley  V.  John  Kieman,  Assignee  193 

Defects  In  Petition  Cured  by  Answer. 

A  petition  relating  to  real  estate,  which  is  fatally  defective  for  want 
of  description  of  the  property,  may  be  cured  by  averments  of  the 
answer  supplying  such  defects.  Geo.  W.  Rhodes  v.  J.  R.  Gillispy  & 
Wife    321 

Corporate  Existence — Uncertainty. 

Where  paragraphs  of  answer  which  attempt  to  deny  the  existence 
of  a  corporation  are  uncertain  whether  the  defendant  intends  to  al- 
lege that  there  never  was  such  a  corporation,  or  to  allege  that  the 
corporation  had  ceased  to  exist,  it  is  insufficient  for  uncertainty.  L. 
L.  North  V.  Irvin  Turnpike  Road 307 

Answer — Reply — Admission — Production  of  Glioses  In  Action. 

Where  plaintiff's  reply  to  defendant's  answer  and  counterclaim  ad- 
mits that  plaintiff  has  in  his  possession  choses  in  action  to  tho  value 
of  $260,  which  had  not  been  accounted  for,  he  must  produce  them 
or  the  court  will  credit  defendant  with  the  amount,  in  the  absence  of 
a  showing  that  they  cannot  be  used  as  a  set-off.  J.  P.  McCuUom  v. 
P.  H.  Cochran Ill 

Knowledge  of  Contents. 

A  plea  of  ignorance  of  the  contents  of  a  petition  by  parties  who 
were  served  with  process  in  a  former  suit  can  avail  nothing,  where 
the  petition  was  on  file  in  the  clerk's  office,  and  subject  to  inspection. 
B.  V.  Brewer  and  Others  v.  H.  Peters,  Ex'r 60 

Reply — I  nsufnclency. 

A  reply  denying  each  and  every  allegation  in  defendant's  claim  and 
demanding  proof  in  full,  is  insufficient,  since  a  specific  denial  of  pay- 
ment should  be  made.    H.  J.  Oglevie  and  Others  v.  J.  Wiley 460 

Reply,  When  Not  Necessary. 

Where  the  answer  in  an  action  relating  to  real  estate  is  in  effect 
a  denial  of  the  allegations  of  the  petition  and  is  made  a  counterclaim 
for  the  purpose  of  recovering  for  the  surplus  land  in  the  event  the 
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sale  is  adjudged  to  have  been  by  the  acre,  there  is  no  necessity  for 
any  response  to  It,  since  the  facts  alleged  in  the  answer  are  contro- 
verted by  the  petition.    Wade  H.  Moore  v.  John  Jackson's  Heirs 138 

Insufficient    Reply — Cross-petition   Taken   as  Confessed. 

Where  plaintiff's  reply  to  a  cross-petition  is  Insufficient,  defendant 
is  entitled  to  have  his  cros6r];>etition  taken  as  confessed.  Jonathan 
T.  Jones  v.  Daniel  Gillen   96 

Amendment — Discretion  of  Court. 

It  is  discretionary  with  the  court  to  i>ermit  or  refuse  the  filing  of 
an  amended  petition.    A.  J.  Payne  v.  James  Monk 255 

Amendment,  Refusal  of. 

In  an  action  on  a  note  given  for  the  difference  in  the  exchange  of 
horses,  in  which  defendant  set  up  breach  of  warranty,  and  defendant 
filed  an  amended  answer  alleging  that  the  contract  was  void  as  hav- 
ing been  made  on  Sunday,  and  thereupon  plaintiff  tendered  an  amend- 
ment of  his  petition,  alleging  that  defendant  converted  the  horse 
wh.ich  he  got  from  plaintiff  for  his  own  use,  the  amendment  of  the 
petition  was  properly  refused.    Owen  Murphy  v.  John  A.  Higdon...39 

Amendment — New  Cause  of  Action. 

A  court  will  not  permit  parties,  under  the  guise  of  amendment,  to 
set  up  new  causes  of  action  and  take  judgment  thereon  by  default 
without  process,  without  giving  defendants  an  opportunity  to  be 
heard.    J.  B.  Robinson  &  Wife  v.  W.  B.  Caldwell  &  Wife 184 

Second  Amended  Inconsistent  Answer. 

In  an  action  for  work  done  and  material  furnished,  where  defend- 
ant admits  performance  of  part  of  the  work  in  his  original  and 
amended  answer,  he  will  not  be  permitted  to  file  a  second  amended 
answer  denying  such  facts.  John  Hayley  v.  John  Kieman,  Assignee  193 

Amendment — Dismissal. 

When  leave  has  been  given  plaintiff  to  amend  his  petition,  but  he 
falls  to  do  so,  a  motion  should  be  made  to  dismiss  the  action,  or  a 
rule  asked  for  requiring  plaintiff  to  show  cause  why  he  had  failed 
to  prepare  his  cause  for  trial.    A.  J.  Payne  v.  James  Monk 255 

Amendment  After  Reversal  and   Remand. 

Plaintiffs  were  held  enititled,  upon  reversal  and  remand  of  the 
case,  to  amend  their  petition  to  conform  to  the  facts  established  by 
the  evidence.    Fowler,  Lee  &  Co.  v.  Howell  Gano 319 

Amended  Answer— Rejection. 

An  amended  answer  purporting  to  set  up  a  defense  in  bar  of  the 
action  should  be  rejected  where  it  contains  only  matter  in  abate- 
ment    R.  T.  Johnston,  Jr.,  v.  Rosina  Walker 464 
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Amendment  After  Judgment. 

After  judgment,  an  amendment  of  the  pleadings  Is  sometimes  per- 
mitted In  order  to  sustain  the  judgment,  hut  an  amendment  will  not 
he  allowed  for  the  purpose  of  Invalidating  the  judgment.  Jesse  Des- 
haser  v.  Commercial  Bank  of  Ky 26 

Amendment — Proof  of  Original  Consideration. 

Although  the  filing  of  an  amended  petition  amounts  to  an  abandon- 
ment of  the  original  cause  of  action,  it  does  not  preclude  the  plain- 
tiff from  showing  the  original  consideration,  since  it  must  constitute 
a  ground  of  the  new  promise  or  acknowledgment  of  it.  Cunningham 
&  Campbell  v.  Wm.  Simpson  484 

Defect  of  Parties— General  Demurrer. 

A  defect  of  parties  in  a  petition  was  held  not  to  be  reached  by  a 
general  demurrer,  where  there  are  no  specific  grounds  for  objection 
thereto.    H.  J.  Spradlin  v.  Wm.  M.  Kendall 439 

Demurrer — Waiver. 

A  demurrer  which  was  never  disposed  of  must  be  regarded  as  hav- 
ing been  waived.    Eli  Moore  et  al.  v.  EL  J.  Cleveland's  Adm'r 588 

Demurrer. 

Where  the  declaration.  If  the  proceedings  be  construed  to  be  a  per- 
sonal action,  discloses  no  cause  of  action,  and  if  construed  to  be  an 
admiralty  case,  the  demurrer  to  the  declaration  pending  In  the  county 
court  should  be  sustained,  and  judgment  for  plaintiff  denied.  Steam- 
er St  Patrick  v.  W.  O.  E2vans 540 

Prima  Facie  Case — Recovery. 

Where  plaintiff  makes  out  a  prima  facie  case,  recovery  on  the 
merits  of  the  action  can  only  be  prevented  by  answer  or  other  plead- 
ing necessary  to  an  issue  of  fact,  and  this  is  the  rule  even  where 
plaintiff  is  compelled  by  a  court  of  equity  to  come  Into  an  action  for 
a  settlement  of  a  trust  estate,  as  where  the  suit  Is  in  ordinary.  R.  M. 
Robinson's  Trustee  v.  C.  D.  Hamilton 419 

PLEA  IN  ABATEMENT. 
Anotlier  Suit  Pending^ — See  Pleading. 

POSSESSION. 

Restoration  to  Vendor  by  Vendee. — See  Vendor  and  Purchaser. 
Right  of  Owner  to  Re-talce. — See  Forcible  Entry  and  Detainer. 

POWER  OP  ATTORNEY. 
Failure  to  Understand  by  Party  Executing. — See  Principal  and  Agent 
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PREFESIE3NCE  OF  CREDITORS. 
Contemplation  of  Insolvency. — See  Assignment  for  Benefit  of  Creditors. 

PRESUMPTION. 

Appointment  of  Judgye  Pro  Tempore. — See  Judges. 

As  Against  Infant. — See  Infants. 

As  to  Appearance  to  Action. — See  Appearance. 

As  to  Continued  Enjoyment  of  Property ^ — ^See  Assignment  for  Benefit 

of  Creditors. 
As  to  Election  and  Qualification  of  Judges — See  Judges. 
As  to  Matters  included  in  Settlement. — See  Compromise  and  Settlement. 
As  to  Meaning  Attached  to  Word  by  Jury. — See  Trial. 
As  to  Rulings  of  Court  In  Absence  of  Bill  of  Exceptions. — See  Criminal 

Law. 
Authority  to  Fill  Blanks  In  Replevin  Bond. — See  Replevin. 
Failure  to  Take  Deposition. — See  Evidence. 
Fraud  Not  Presumed. — See  Guardian  and  Ward. 
Knowledge  of  Amount  of  Indebtedness. — See  Principal  and  Surety. 
Of  Infancy. — See  Guardian  and  Ward. 
Of  Insanity. — See  Insane  Persons. 
Of  Undue  Influence. — See  Guardian  and  Ward. 
Refusal  to  Quash  Deposition. — See  Appeal. 
Settlement  with  Tax  Collector. — See  Taxation. 
Suspension  of  Rules — Emergency.— See  Appeal. 
That  Improvement  Contract  Was  Let  In  Accordance  with  Ordinance. — 

See  Municipal  Corporations. 

PRINCIPAL  AND  AGE2NT. 

President  and  Directors  of  Company  or  Agent  of  Stockholders. — See  Cor> 
poratlons. 

Power  of  Attorney — Inability  to  Understand  Meaning  and   Effect. 

The  evidence  was  lield  to  show  that  the  party  who  Is  alleged  to 
have  executed  a  power  of  attorney  did  not  understand  the  effect  and 
meaning  of  It,  on  account  of  his  great  age,  his  Inability  to  read  the 
Instrument,  and  because  of  the  difficulty  of  making  him  hear  what  was 
said  to  him.    J.  J.  Roach  v.  James  Hoover 498 

Fraud  of  Purchaser. 

Where  one  In  the  purchase  of  land  practices  a  fraud  on  his  Ignorant 
and  Illiterate  vendor  he  will  not  be  permitted  to  take  advantage  of  the 
fraud.    Jake  Harris  v.  Patsy  Lawson 438 

PRINCIPAL.  AND  SURETY. 

Alteration  of  Note  Without  Consent  of  Surety. — See  Alteration  of  In- 
struments. 
insolvency  of  Surety. — See  Execution. 
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Liability  of  Surety  on  Tax  ColleotoKs  Bond. — See  Taxation. 
Liability  of  Sureties  on  Commiteioner's  Bond. — See  BIquity. 
Release  of  Surety  on  Reoognlzance  Bond. — See  Recognizances. 
Surety  on  Recognizance  Bond — Undertalclng. — See  Recognizance. 
Extent  of  Liability  of  Surety. 

It  was  held  that  sureties  cannot  be  made  liable  In  a  larger  amount 
than  the  principal.    J.  C.  Calhoun  v.  City  of  Paducah 482 

Contribution — Insolvency  of  Principal. 

The  evidence  was  held  to  show  that  the  principal  was  not  insolvent, 
and  that  a  surety  was  not  entitled  to  look  to  his  co-surety  for  contri- 
bution.    Burrell  Million  v.  John  Newby 76 

Subrogation  of  Sureties. 

The  sureties  on  a  sale  bond  of  a  purchaser  of  land  do  not,  on  pay- 
ment of  it,  become  subrogated  to  the  rights  of  the  vendor  so  as  to  disr 
place  any  pre-existing  specific  interest  in  the  mortgaged  property  de- 
rived of  the  debtor  prior  to  their  undertaking  to  pay  the  debt  of  the 
purchaser  to  the  vendor.  W.  R.  Thompson  &  Halbert  v.  Jesse  Sheets  506 

Priority  of  Rights  as  Between  Sureties  and  Other  Creditors. 

Where  sureties  on  a  sale  bond  of  a  purchaser  of  land  take  a  mort- 
gage on  property  of  the  debtor,  including  two  horses,  and  where  the 
commissioner  appointed  to  sell  the  property  went  to  execute  the  judg- 
ment, the  two  horses  were  produced  and  their  sale  was  postponed  at 
the  request  of  the  sureties,  and  the  commissioner  was  thereby  pre- 
vented from  taking  i>o6session  of  the  horses,  and  before  the  next  sale 
day  the  debtor  had  departed,  taking  the  horses  with  him  which  could 
have  been  sold  for  enough  or  about  enough  to  Indemnify  the  sureties, 
the  sureties  are  not  entitled,  over  other  creditors  of  the  debtor  who 
had  acquired  a  specific  interest  in  the  property  prior  to  the  date  of  the 
undertaking  of  the  sureties  to  pay  the  debt,  to  take  precedence  over 
other  creditors.    W.  R.  Thompson  &  Halbert  v.  Jesse  Sheets *.  506 

Traverse  Bond. 

A  surety  on  a  traverse  bond  was  held  liable  because  the  traverse 
was  not  prosecuted  with  effect.    Walter  C.  Whitaker  v.  E.  M.  Gault.  .561 

Negligence — Release  of  Surety. 

It  was  held  that  the  payee  of  a  note  was  not  guilty  of  negligence  or 
fraud  in  regard  to  a  pledge  of  indemnity  so  as  to  release  the  surety 
on  a  note  from  liability.    L.  L.  Herndon  v.  C.  C.  Moore 601 

Pledge  of  indemnity. 

In  an  action  on  a  note,  a  surety  cannot  complain  that  the  payee  did 
not  make  the  pledge  of  indemnity  perfect,  where  it  is  neither  alleged 
nor  proved  that  he  could  have  done  so.  L.  L.  Herndon  v.  C.  C.  Moore  601 
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Liability  of  Surety  on  Note. 

Where  tbe  consideration  for  a  purchase-money  note  for  land  exe- 
cuted by  a  feme  covert  fails,  the  sureties  on  the  note  cannot  be  held 
liable.    W.  C.  Mills  v.  W.  H.  Chelf 719 

Joint  Action. 

A  Joint  action  cannot  be  maintained  as  against  the  sureties  on  a 
note  and  the  principal  on  his  promise  to  pay  the  note  after  his  dis- 
charge in  bankruptcy.    David  ES.  Craig  v.  James  Hudson,  Adm'r 21 


Amount  of  indebtedness— Presumption. 

Where  a  principal  and  his  surety  undertake  to  pay  another  an 
amount  found  due  from  a  third  party  upon  settlement  with  the  latter,  the 
principal  is  presumed  to  know  the  amount  of  the  indebtedness,  as 
found  by  arbitrators,  and  it  is  the  duty  of  the  principal  to  derive  his 
Information  in  regard  to  the  matter  from  the  debtor.  Willis  Hochen- 
smith  V.  C.  Warren 196 

PRIORITY. 
Between  Sureties  and  Creditors  of  Debtors. — See  Principal  and  Surety. 

PRISONS. 

Liability  of  Prisoner  for  Board  During  Confinement  in  Jail.— See  Courts. 

Guards. 

If  a  Jailor  cannot  procure  the  services  of  proper  guards  upon  the 
terms  prescribed  by  law,  he  should  report  such  fact  to  the  county 
judge.     G.  B.  Connelly  v.  T.  Webster 329 

Guards — Payment. 

It  is  not  the  duty  of  a  jailor  to  pay  persons  employed  as  Jail  guards. 
O.  B.  Connelly  v.  T.  Webster 329 

Where  a  jailor  voluntarily  paid  jail  guards  for  their  services,  he 
thereby  becomes  purchaser  of  their  claims  against  the  county,  and  re- 
ceives the  amount  due  them  as  their  assignee,  and  not  in  his  capacity 
as  Jailor.    G.  B.  Connelly  v.  T.  Webster 329 

PRIVIES. 

Heirs  Privies  to  Contract  of  Deceased  Fatlier. — See  Descent  and  Distribu- 
tion. 

PROBABLE  CAUSE. 

instruction  as  to. — See  Prosecution. 

PROCOESS. 

Manner  of  Executing  Summons. — See  Judgment 
Service  on  Agents  of  Corporation. — See  Corporations. 
Waiver  of  Service. 
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Wliere  the  defendant  by  her  attorney  excepted  to  the  decision  of  the 
court  and  appeared  and  filed  exceptionB  to  the  commissioner's  report 
of  sale,  she  waived  service  of  process.  George  W.  Cravens  v.  W.  C. 
Gray 472 

Amended  Petition. 

Where  an  amended  petition  is  filed,  claiming  two  instalments  of 
rent,  process  must  be  issued  on  the  amended  petition,  or  judgment  can- 
not properly  be  rendered  thereon.  J.  B.  Robinson  &  Wife  v.  W.  B. 
Caldwell  ft  Wife 184 

Return  of  Summone — Judgment. 

The  return  of  a  sheriff  indorsed  on  the  summons  implies  that  he  has 
done  his  duty,  and  is  sufficient  to  authorize  a  judgment.  Duboy  ft 
Bros.  V.  Daniel  F.  Roberts;  Young's  Adm'r  v.  Daniel  F.  Roberts 579 

PROOF. 
Must  Conform  to  Issue. — See  Pleading. 

PROTEST. 
Notice  of. — See  Bills  and  Notes. 

PUBLIC  LANDS. 
Military  Survey. 

A  military  survey  was  held  to  be  void,  and  one  entering  on  the  land 
had  the  right  to  disregard  it.    R.  M.  Watson  v.  L.  D.  Husbands 543 

ft 

PUBLIC  POLICY. 

Defense  Based  on. — See  War. 

Defense  that  Note  Was  Given  for  Horse  to  Carry  on  War  Against  United 
Statesw — See  Bills  and  Notes. 

PUNITIVE  DAMAGED. 
Instruction  as  to^ — See  Appeal. 

QUIETING  TITLB. 
Quieting  Title  to  Trust  Property. — See  Trusts. 

QUIETUS. 
Extinguishment  of  tax  lien«— See  Taxation. 

RAILROADS. 

Charter  Granted  by  County  Court. — See  Courts. 
Subscription  for  Stock — Collection  of  Taxes  to  Pay. 

54 
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RAILROADS— <H)ntinued. 

Where  the  Legislature  in  chartering  a  railroad  by  special  act  pro- 
vided for  an  election  on  the  question  of  subscribing  for  railroad  stock, 
and  for  collection  of  taxes  to  pay  for  such  subscription  as  might  be 
made,  left  the  collection  of  the  taxes  wholly  to  the  county  court  with- 
out prescribing  the  manner  of  collection,  and  by  whom  the  collection 
should  be  made  or  the  time  of  collection,  the  county  court  has  power 
to  levy  the  tax,  appoint  the  officer  or  officers  to  collect  the  same,  pre- 
scribe the  condition  of  their  bonds,  and  direct  to  whom  and  what  time 
such  officers  should  pay  over  the  amount  collected.  Thomas  Monarch 
V.  Daviess  County  Court  88 

Killing  Animals— Liability. 

A  railroad  company  was  not  held  liable  for  the  killing  of  a  horse 
by  its  train  on  the  28th  of  July,  1869,  by  the  careless  and  negligent 
running  of  the  train,  since  at  that  time  there  was  no  statutory  liability 
for  such  act,  and  such  liability  did  not  exist  at  common  law.  John 
Moss  &  Wife  V.  Geo.  H.  Pendleton  and  Others 161 

Burden  of  Proof. 

The  burden  is  upon  the  defendant  railroad  company,  in  an  action 
for  damages  by  fire,  to  show  that  a  train  drawn  by  an  engine  did  not 
have  defective  spark  arresters,  where  such  fact  is  peculiarly  within 
its  knowledge.  Louisville  &  Cincinnati  &  Lexington  R.  Co.  v.  Wm. 
Wigglesworth  &  Co 70 

RATIFICATION. 

Of  Contract  Made  on  Sunday. — See  Contracts. 
Of  Tort — See  War. 

REAL  ESTATE. 

Parol  Contract  to  Take. — See  Frauds,  Statute  of. 

RECEIVERS. 

Liability  of  Heirs  to  Receiver  for  Money  Received. — See  Descent  and 

Distribution. 
Money  In  Hands  of  Receiver  Subject  to  Attachment. — See  Attachment. 
Diligence  In  Collecting  Debt. 

Where  a  receiver  is  appointed  and  directed  to  collect  a  certain  debt, 

it  is  his  duty  to  use  ordinary  diligence  to  collect  it.    John  Jones  v. 

A.  M.  Hudson 188 

Negligence — Liability. 

Where  a  receiver,  who  is  directed  to  collect  the  amount  due  on  cer* 
tain  'bonds,  by  his  negligence  released  the  surety  thereon,  he  is  responsi- 
ble therefor.    John  Jones  v.  A.  M.  Hudson 188 

Liability  for  Loss  of  Debt 

The  evidence  was  held  to  show  that  the  receiver  was  liable  for  the 
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RS)Clfll  VERS— <k>ntinued. 

loss  of  a  debt  because  of  bis  negligent  failure  to  have  an  execution  is- 
sued.   John  Jones  v.  A.  M.  Hudson 188 

Justification  of  Act — Burden  of  Proof. 

In  a  suit  against  a  receiver  by  heirs  for  loss  of  a  debt  because  of  the 
negligence  of  the  receiver  to  have  an  execution  issued,  the  burden  is  on 
the  receiver  to  show  facts  excusing  or  justifying  his  action.  John 
Jones  V.  A.  M.  Hudson 188 

RESCOUPMENT. 

Damages  Resulting  from  Breach  of  Warranty. — See  Bills  and  Notes. 

RECOGNIZANCES. 

Undertaking  of  Sureties  on  Bond. 

A  surety  on  a  recognizance  bond  simply  undertakes  that  no  loss  shall 
be  sustained  by  the  plaintiff  or  the  commonwealth  because  of  the  re- 
lease of  the  defendant  from  custody,  and  that  the  defendant  shall  at 
all  times  hold  himself  subject  to  the  law  as  though  he  were  confined 
in  jail.    Commonwealth  for  Use  v.  Ben  Sanders 654 

Bond — ^Tlme  for  Appearance. 

Where  a  recognizance  bond  does  not  show  that  accused  was  charged 
with  a  public  offense  and  that  he  was  discharged  from  custody  by  rea- 
son of  the  giving  of  the  bond,  and  does  not  stipulate  that  accused  should 
appear  before  the  court  for  trial  of  the  charge,  such  omissions  are 
fatal  to  the  bond.    James  Pursley  v.  Commonwealth 691 

Liability  of  Sureties  on  Bond. 

Where  a  defendant  in  a  bastardy  proceeding  entered  into  a  recog- 
nizance to  appear  in  court  on  the  first  day  of  the  next  term  of  the 
court  and  abide  and  perform  the  judgment  of  the  court,  and  did  appear 
and  responded  to  the  judgment  of  the  court  by  surrendering  himself 
to  the  jailor  of  the  county  and  remaining  in  jail  until  regularly  dis- 
charged as  an  insolvent  debtor,  there  Is  no  breach  of  the  recognizance 
whereby  his  surety  is  rendered  liable.  Commcmwealth  for  Use  v. 
Ben  Sanders 554 

Bond — Release  of  Surety. 

Where  a  party  was  indicted  and  fined  and  was  afterwards  taken  into 
custody  by  the  sheriff  under  a  capias,  and  permitted  to  escape,  it  op- 
erated as  a  release  of  the  surety  on  the  recognizance  bond.  Common- 
wealth V.  Moses  Rugless 695 

Enforcement  of  Obligation. 

Sections  20,  27,  52  and  80,  Civ.  Code  Prac.,  were  enacted  for  the 
purpose  of  enabling  the  court  to  enforce  obligations  on  recognizance 
bonds,  although  they  may  not  be  executed  in  strict  conformity  with 
the  statute.    Commonwealth  y.  Rufus  Rogers 687 
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BJDCOBDS. 

Matter  Wrongfully  Incorporated.— ^ee  Appeal. 

Alteration. 

A  public  record  should  not  be  altered  or  Its  veracity  questioned 
unless  the  power  as  well  as  the  right  to  alter  or  amend  is  clearly- 
shown.    Isaac  Rodley's  Adm'r  v.  Jack  Morris  and  Others 151 

Motion  for  Nunc  Pro  Tunc  Entry. 

A  motion  to  enter  an  order  nunc  pro  tunc  should  be  overruled  where 
the  existence  of  the  order  depends  upon  parol  proof  in  connection 
with  unsigned  pencil  memoranda,  where  seven  years  have  elapsed  since 
the  alleged  failure  of  the  clerk  to  enter  the  order  of  record.  Isaac 
Rodley's  Adm'r  v.  Jack  Morris  and  Others 151 

RECOVERY. 

Joint  Recovery. — See  Joint  Adventures. 

Money  Paid  for  Street  Assessment. — See  Municipal  Corporations. 

REDEMPTION. 
Loss  of  Right. — See  Schools  and  School  Districts. 

REFORMATION  OF  INSTRUMENTS. 

Mutual  Mistake,  Proof  of. 

Where  relief  is  sought  on  account  of  mistake,  the  mistake  must  be 
established  by  proof  that  it  was  mutual,  and  must  be  shown  to  the 
satisfaction  of  the  court.    Harvey  Sanders  v.  Daniel  Wilson 572 

Vagueness  and  Uncertainty  of  Instrument. 

The  evidence  was  held  too  vague  and  uncertain,  both  as  to  the  ex- 
istence of  mistake  of  fact  and  the  character  of  the  obligation  intended 
to  be  imposed  by  a  resolution  passed  by  stockholders  of  a  turnpike 
company,  to  authorize  the  chancellor  to  reform  the  contract*  either  fc^ 
the  purpose  of  giving  it  a  certain  legal  effect  or  of  adjudging  relief 
against  it.  Milton  Grohagan  &  Co.  v.  Headquarters  &  Steel  Run  Turn- 
pike R.  Co 349 

RE-INVESTMENT. 
See  Trusts. 

RELEASE. 
Of  Mortgage. — See  Mortgages. 

RELIGIOUS  SOCIETIES. 

Attack  on  Judgment  by  Members  Not  Parties. — See  Judgments. 
Holding  Property  for  Benefit  of  Members. — See  Trusts. 

REM'ESDY. 
By  Appeal.-^See  Appeal. 
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RBMOVAL  OF  CAUSES. 

Trial  of  Negro. 

A  motion  to  transfer  a  criminal  case  against  a  negro  pending  in  the 
county  court  to  the  United  States  Court  was  held  properly  overruled, 
sincQ  jurisdiction  was  in  the  state  court  Peter  Turpin  y.  Common- 
wealth   559 

REIPAIRS. 
implied  Promise  to  Make. — See  Landlord  and  Tenant. 

REPEAL. 
By  Subsequent  Act. — See  Statutes. 

REPLEVIN. 

Pleading — Allegation  of  Conversion. 

An  allegation  in  a  petition  that  defendant  took  the  property  of  plain- 
tiff and  carried  it  off  and  never  returned  it,  is  in  effect  an  allegation 
of  conversion.    John  S.  Brook  v.  S.  S.  Nix 165 

Bond — Instruction. 

An  instruction  in  an  action  for  replevin  "that  if  the  jury  believe  from 
the  evidence  that  an  indemnifying  bond  was  taken  by  the  defendant, 
sheriff,  prior  to  the  institution  of  the  action  and  before  the  sale  of 
the  horse  levied  on,  and  that  the  surety  on  the  bond  was  good,  they 
will  find  for  the  defendants,"  limits  the  inquiry  to  the  mere  question 
of  whether  there  was  a  bond  executed,  and  withdraws  from  the  con- 
sideration of  the  jury  the  question  whether  the  title  to  the  horse  was 
in  plaintiff,  and  whether  he  was  subject  to  a  distress  warrant.  Anna 
H.  Rowland  v.  Chas.  K.  Oldham 373 

Signing  Blank  Bond — Presumption. 

Where  one  signs  a  blank  replevin  bond,  it  will  be  presumed  that 
the  execution  debtor  or  the  sheriff  had  authority  from  the  person  so 
signing  to  fill  the  blanks,  unless  such  authority  is  revoked  before  the 
blanks  have  been  filled.    G.  M.  Adams  v.  Harrison  Cockerill 459 

Title. 

Sufficiency  of  evidence  of  title  to  the  property  sought  to  be  recov- 
ered.   Priscilla  Arosmlth  v.  Samuel  Plummer 443 

Value  of  Property — Forcible  Taking. 

Where  plaintifif's  property  was  taken  from  him  by  force,  the  jury 
had  the  right  to  find  more  than  its  actual  value.  James  Baker  v. 
James  Intosh  470 

Levy  on  Pawned  Property— Recovery  by  Owner. 

Where  pawned  property  is  levied  on  and  sold  by  a  creditor  of  the 
pawnbroker,  the  legal  owner  of  the  property  cannot  recover  the  prop- 
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KESPLEY1N'— Continued. 

erty  from  the  pnrcdiaser  without  tendering;  the  amount  bid  and  paid 
for  the  property,  where  it  is  less  than  the  amount  owing  by  him  to  the 
pawnbroker.    New  Jersey  Mut  Ins.  Co.  y.  N.  S.  Glore 623 

Judgment  for  Return  of  Property. 

Where  defendant  in  replevin  objects  to  the  setting  aside  of  a  Judg- 
ment for  return  of  the  property  and  the  submission  of  the  question 
of  the  value  of  the  property  and  the  damages  to  its  detention,  he  was 
not  prejudiced  by  the  Judgment  for  return  of  the  property.  Wm.  Pence 
V.  Geo.  W.  Anderson  400 

Question  for  Jury. 

The  issue  as  to  the  value  of  a  horse,  saddle  and  bridle  is  a  question 
for  the  Jury.    Nancy  Kitchen  v.  Geo.  W.  Anderson 163 

REPLY. 

Conclusion  of  Law.* — See  Pleading. 

Insufficiency  of — Effect. — See  Pleading. 

Sufficiency. — See  Pleading. 

When  Failure  to  Reply  is  a  lyflere  Formal  Defect* — See  AppeaL 

When  Not  Necessary* — See  Attachment. 

When  Not  Required. — See  Pleading. 

RBPRESBNTATIONS. 

By  One  Partner — Effect* — See  Partnership. 

By  Seller  of  Goods  as  to  Their  Value. — See  Sales. 

RES  GESTAE. 
Statements  Made  After  Transaction. — See  Evidence. 

RBSroENOB  OF  WIFE. 
After  Abandonment  of  IHusband* — See  Divorce. 

RETURN. 

t 

Irregularity  of. — See  EiZecution. 

Of  Execution.— Quaehing. — See  Execution. 

REVERSAL. 

Effect  on  Judgment. — See  Judgment. 

Failure  to  File  Amended  Petition  at  Term  Succeeding  the  Filing  of  Man* 

date. — See  Appeal. 
Failure  to  State  Cause  of  Action. — See  Appeal. 
Inconsistent  Answers^ — See  Appeal. 
Judgment  Contrary  to  Evidence. — See  Appeal.  ' 
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REIVERSAL — Continued. 

Judgment  of  Acquittal  in  Prosecution  for  Misdemeanor.-— See  Criminal 

Law. 
Judgment  Substantially  Correct — See  Appeal. 
Misdemeanor  Case. — See  Appeal. 
Necessity  of  Exception. — See  Appeal. 

Overruling  Demurrer  In  Misjoinder  Casesw — See  Criminal  Law. 
Prejudice  of  Substantial  Rights  of  Appellant. — See  Appeal. 
Substantial  Rights  Not  Prejudiced. — See  Appeal. 
Without  Costs  Against  Appellee.— See  Costa. 

RE[VIHW. 
Matters  Reviewable  by  Court  of  Appeals. — See  Appeal. 

REIWAEBS. 

Offer  Made  on  Sunday — Renewal. 

Where  defendant,  after  offering  a  reward  on  Sunday  for  the  recoT- 
ery  of  defendant's  mule,  met  plaintiff  on  the  next  day  in  another  place, 
where  plaintiff  had  gone  in  search  of  the  mule,  and  defendant  knew 
that  plaintiff  was  searching  for  the  mule,  but  did  not  inform  him  that 
the  offer  of  reward  was  withdrawn,  it  amounted  to  a  renewal  of  the 
offer  of  reward.    S.  R.  Neal  t.  James  B.  Bvans 418 

SALE  AND  RE-INVBSTMENT. 

Discretion  of  Trustee. — See  Trusts. 
Of  Life  Estate. — See  Life  Estates. 
Of  Life  Interest. — See  Life  Estates. 
Parties  Interested. — See  Conyersion. 

SALES. 

Negligence  of  Purchaser. — See  Sales. 

Setting  Aside  Sale  of  Trustee. — See  Trusts. 

Representation  as  to  Value. 

Representation  by  the  seller  of  goods  as  to  their  value  in  the  aggre- 
gate was  held  to  be  a  mere  expression  of  opinion  on  which  the  buyer 
had  no  right  to  rely.    F.  H.  Oaines  y.  Wm.  T.  Carlisle 697 

Negligence  of  Purchaser. 

The  execution  of  a  note  for  goods  without  making  examination  of  a 
partial  inyoice,  was  held  to  be  culpable  negligence  on  the  part  of  the 
purchaser.    F.  H.  Gaines  ▼.  Wm.  T.  Carlisle 597 

When  Purchaser  Bailee  of  the  Property. 

Where  the  purchasers  of  property  got  possession  of  it  before  the 
sale  was  consummated,  they  were  made  bailees  or  custodians  of  the 
property,  which  might  be  reclaimed  by  the  owners  if  the  purchasers 
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SALES— Continued. 

should  refuse  to  make  partial  payment  and  execute  a  mortgage  for  the 
residue,  according  to  the  contract  of  purchase.  Morgan  Miller  y.  J.  M. 
Brunswick  ft  Bro 571 

Payment  in  Commodity — Priority  of  Ciaimants. 

One  who  sold  another  hogs  to  be  paid  for  in  com  at  a  certain  price 
per  barrel  has  no  claim  on  com  grown  in  a  particular  field  t)y  the 
purchaser,  as  against  an  execution  creditor  of  the  purchaser,  where 
the  com  has  not  been  identified  and  set  apart  for  the  debt  before  the 
execution  was  levied  thereon.    Thomas  Murphy  v.  Wm.  M.  Johnson.  .382 


c^*^u>2*i 


Right  of  Action — Acceptance  of  Satisfaction. 

Where  one  party  to  a  sale  has  a  right  of  action  against  the  other 
party,  which  had  become  perfect,  the  former  is  not  required  to  accept 
in  satisfaction  of  such  right,  satisfaction  offered  by  a  third  party.  T.  T. 
Park  V.  Govey  MacKobee 186 

Evidence. 

The  evidence  held  not  to  show  delivery  of  a  certain  amount  of  lum- 
ber.   Willis  Warner  v.  C.  W.  Hutchinson 222 

SATISFACTION. 
Debt  by  Third  Person. — See  Sales. 

SCHOOL  TEACHER. 
Attachment  of  lyioney  Due  from  State. — See  Attachment 

SCHOOLS  AND   SCHOOL  DISTRICTS. 

Attachment  of  lyioney  Due  Schooi  Teacher  from  State. — See  Attachment. 

Muiatto  Chiidren. 

Mere  rumor  that  children  are  mulattoes  is  not  sufficient  to  establish 
such  fact,  especially  where  their  grandmother,  who  is  alleged  to  be 
the  child  of  a  negro  man,  attended  the  public  schools,  and  the  children 
appear  to  be  white  children.    James  Smith  v.  Albert  AUbright 376 

iSlulatto  Chiidren — Evidence. 

Mere  rumor  that  a  negro  was  the  father  of  a  woman  who  had  at- 
tended the  public  schools  as  a  white  child,  is  not  admissible  to  show 
that  she  was  a  mulatto.    James  Smith  v.  Albert  AUbright 376 

Loss  of  Right  to  Redeem  Property — Negligence. 

Appellant's  loss  of  right  to  redeem  property  held  to  have  resulted 
from  his  negligence.    J.  W.  Bowling  v.  Wm.  C.  Adkins 58 

SET  OFF  AND  COUNTERCLAIM. 

Choses  in  Action  in  Possession  of  Plaintiff. — See  Pleading. 
Right  of  MsLker  of  Note  to  Claim  SetrOff. — See  Bills  and  Notes. 
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SET-OFF  AND  COUNTEaiCLAIM— Continued. 

Set-off  Against  Judgments — See  Judgments. 

Setting  Off  Rents  and  Interest. — See  Vendor  and  Purchaser. 

Subjects  of. 

A  defense  which  does  not  grow  out  of  the  transaction  set  forth  in 
the  petition,  and  is  not  in  any  way  connected  with  the  subject  of  the 
action,  cannot  be  a  counterclaim.    R.  W.  Murray  v.  W.  H.  Webb 198 

Defense. 

A  defense  founded  upon  an  alleged  payment  is  not  in  the  nature  of 
a  set-ofT  or  counterclaim,  and  after  Judgment,  previous  payment  cannot 
be  made  the  foundation  of  an  original  action.  James  M.  McArthur  v. 
M.  B.  Jones,  Adm'r 535 

Setting  Off  Judgment  Against  Demand. 

Where  defendant, '  in  an  action  on  a  note,  is  the  assignee  of  a  part 
of  the  Judgment  against  the  plaintifT  who  is  insolvent,  defendant  may 
have  his  debt  set  off  against  the  demand  for  which  defendant  is  sued. 
L.  W.  Long  V.  H.  W.  Waggoner 701 

Breacli  of  Condition  in  Deed. 

The  breach  of  a  condition  contained  in  a  deed,  which  is  wholly  dis- 
connected from  the  original  sale  of  the  land,  can  be  used,  if  at  all, 
only  as  a  set-off.    R.  W.  Murray  v.  W.  H.  Webb 198 

Liquidated  Damages. 

A  claim  for  liquidated  damages  cannot  be  the  subject  of  a  set-off 
unless  upon  the  ground  that  the  party  against  whom  it  is  asserted  is 
a  nonresident  or  is  insolvent.    R.  W.  Murray  v.  W.  H.  WeM) 198 

SHERIFFS  AND  CONSTABLES. 

Duty  in  Talcing  Replevin  Bond. — See  Replevin. 

Bond — Obligee. 

An  instrument  purporting  to  be  a  bond  for  the  deputy  sheriff,  which 
does  not  name  one  as  obligee,  is  invalid.  Thomas  McKinster  v.  Rob- 
ert £3astham  423 

Action  on  SherlfTs  Bond — Pleading. 

In  an  action  on  a  sheriff's  bond  for  damages  for  negligence  of  the 
sheriff  in  serving  an  attachment  summons,  the  plaintiff  should  state 
that  the  principal  defendant  was  at  the  time  insolvent,  and  that  by 
reason  of  such  failure  to  serve  the  summons  the  insolvent  defendant 
collected  the  debt  sought  to  be  attached,  and  that  the  debt  was  lost 
to  plaintiff  because  of  the  negligence  of  the  sheriff  in  serving  the  sum- 
mons.   H.  C.  Melone  v.  J.  F.  McDowell 169 

Where  defendant,  by  a  demurrer  to  plaintiffs  petition,  admits  that 
defendant  was  elected  sheriff  of  the  county  and  executed  bond  with 
the  other  defendants  as  sureties,  and  had  collected  the  county  revenue 
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SHERIFFS  AND  CONSTABLES— Continued. 

to  the  sum  of  % ,  and  failed  to  pay  it  oyer,  failure  to  allege  that  the 

bond  was  approved  or  accepted,  or  that  the  leyy  was  made  by  the 
county  court,  is  not  a  ground  of  demurrer.  R.  H.  Williams  y.  Com- 
monwealth for  Use 736 

Demand. 

In  an  action  on  a  sheriff's  bond,  in  his  capacity  as  reyenue  collector, 
it  must  appear  from  the  petition  that  the  money  due  was  demanded 
by  some  one  authorized  to  receiye  it.  R.  H.  Williams  y.  Common- 
wealth for  Use  736 

In  an  action  on  a  sheriff's  bond  as  collector  of  taxes,  failure  to  al- 
lege that  a  demand  was  made  on  the  sheriff  or  his  sureties  for  the 
fund  due  on  settlement  by  one  authorized  to  receiye  it,  renders  the 
petition  fatally  defective.  R.  H.  Williams  v.  Commonwealth  for 
Use    736 

Payment  of  Money— Order  of  Court. 

A  sheriff  has  no  right  to  pay  money  oyer  to  any  of  the  officers  of  the 
court  unless  ordered  by  the  court  to  do  so.  R.  H.  Williams  y.  Com- 
monwealth for  Use  736 

SherifTs    Failure   to    Levy    Execution — ^Action    on    Bond — Sufficiency   of 
Amended  Petition. 

Where  an  amended  petition  in  an  action  on  a  sheriffs  bond  alleges 
that  one  of  the  execution  defendants  had  in  his  possession  mules  sub- 
ject to  leyy  and  sale  sufficient  to  satisfy  the  Judgment,  while  the  exe- 
cution was  in  defendant's  hands,  which  the  defendant  knew  but  negli- 
gently failed  and  refused  to  leyy  thereon,  it  was  held  to  be  sufficient. 
Commonwealth  for  Use  y.  Newton  Dickerson 2 

Replevin  Bond — Reasonable  Diligence  as  to  Surety. 

In  taking  a  repleyin  bond,  a  sheriff  is  required,  in  good  faith,  to  ex- 
ercise reasonable  diligence  and  discretion  in  ascertaining  the  solyency 
of  the  sureties  offered;  but  he  is  not  liable  Hot  a  breach  of  his  official 
bond  in  all  cases  where  it  turned  out  that  the  sureties  taken  were  in- 
sufficient.    Commonwealth  for  Use  y.  Newton  Dickerson 2 

Special  Act  Relating  to  the  Collection  of  Back  Taxes — Liability  on  Official 
Bond. 

Under  Act  of  June  3,  1865,  requiring  sheriffs  to  collect  taxes  due 
for  certain  years  in  counties  in  which  assessments  had  not  been  made, 
a  sheriff's  bond  not  executed  until  March,  1866,  by  a  sheriff  of  1865,  is 
void.    J.  B.  Campbell  y.  Commonwealth 1 

SIGNATURES. 

Of  Wife  by  Husband. 

The  signature  of  a  wife  attached  to  a  petition  for  street  improve- 
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ment,  by  her  husband  with  her  consent,  is  a  sufficient  signing  on  her 
part.    J.  J.  Riddle  y.  John  Lewis 625 

SINKING  FUND  COMMISSIONERS. 
Suit  by  Against  Slieriff  to  Compel  Payment  of  Taxee. — See  Taxation. 

SLAVBS. 
As  Legatees. — See  Wills. 
Capacity  to  Sue. — See  Wills. 
Emancipation  Proclamation. 

The  emancipation  proclamation  of  January  1,  1864,  did  not  apply 
to  slaves  held  in  Kentucky,  nor  to  slaves  owned  by  persons  residing  in 
Virginia,  unless  they  were  held  in  slavery  in  that  state.  W.  B.  N. 
Mark  v.  John  McGeorge  117 

Freedom — Loss  by  Owner. 

The  owner  of  slaves  at  the  time  they  were  set  free  by  amendment 
to  the  Federal  Constitution  must  <bear  the  loss.  W.  ES.  N.  Mark  v. 
John  McGeorge 117 

SPECIFIC  PERFORMANCE. 

Lease  Contract — Drunkenness. 

A  chancellor  will  not  enforce  a  lease  contract  which  was  procured 
from  the  lessor  while  in  such  a  state  of  intoxication  as  to  be  unable 
to  understand  the  nature  and  importance  of  the  transaction,  especially 
when  the  consideration  for  the  lease  was  less  than  half  its  real  value. 
Jno.  Campbell's  Adm'r  v.  Jas.  B.  Mitchell 290 

Pleading. 

A  petition  for  specific  performance  and  to  recover  possession  of 
certain  real  estate  was  held  not  to  state  a  cause  of  action.  C.  Askin 
V.  A.  P.  Orahood  172 

STARE  DECISIS. 
Questions  of  Law  Decided  on  Doubtful  Practice^— See  Courts. 

STATUTES. 

Construction. — See  Weapons. 

Construction. 

The  courts  will  not  so  construe  apparently  repugnant  provisions  of 
an  act  of  the  Liogislature  as  to  make  it  defeat  the  object  which  it 
was  attempted  to  accomplish,  unless  its  provisions  are  so  utterly  in- 
consistent that  it  is  impossible  to  harmonize  them.  J.  C.  Furnish  v. 
J.  R.  Brown 743 

Repealing  Act. 

Wlhere  a  subsequent  act  of  the  Legislature  cannot  >be  harmonized 
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with  tbe  previoua  act,  the  former  act  is  repealed  by  the  latter,  although 
no  reference  is  made  thereto  in  the  latter  act    Wm.  McCarty  v.  Geo. 

B.  Johnson  236 

Concealed  Weapons. 

Act  March  22,  1871»  relating  to  the  carrying  of  concealed  weapons 
construed.    Jesse  enry  v.  Commonwealth 194 

SUBROGATION. 

Rights  of  Vendor — Sureties  on  Saie  Bond. — See  Principal  and  Surety. 

Riglit  to. 

The  right  of  subrogation  will  be  upheld  where  one  at  the  request 
of  the  debtor  pays  ofT  a  lien  debt,  or  where  a  surety  is  compelled  to 
pay  it,  or  where  the  creditor  in  consideration  of  the  payment  transfers 
the  benefit  of  his  claim  to  a  stranger  making  the  payment;  but  the 
mere  fact  that  a  stranger  to  the  contract  loans  money  to  the  debtor 
knowing  that  he  is  borrowing  it  to  satisfy  a  mortgage  debt,  will  not 
entitle  the  leaner  to  be  subrogated  to  the  right  of  the  mortgage  cred- 
itor.   John  McKay  v.  S.  F.  J.  Coleman 131 

Payment  In  Furtherance  of  Fraudulent  Scheme. 

Where  one  who  purchases  a  note  at  discount  knows  that  a  portion 
of  the  money  is  to  be  applied  to  a  debt,  but  it  is  not  shown  that  the  ap- 
plication of  the  money  to  that  purpose  constituted  any  part  of  the 
consideration  for  the  purchase  of  the  note,  but  it  appears  that  the  pui^ 
chaser  of  the  note  paid  the  money  in  furtherance  of  a  fraudulent  scheme 
to  cheat  and  defraud  the  debtor,  the  purchaser  is  not  entitled  to  be 
subrogated  to  the  rights  of  the  creditor  to  a  lien  on  the  debtor's  land. 
John  McKay  v.  S.  F.  J.  Coleman 131 

SUBSCRIPTIONS. 
Payment. 

Persons  who  subscribe  for  stock  in  a  turnpike  company  cannot  re- 
fuse to  pay  their  subscriptions  until  the  road  has  been  built  through 
their  lands,  in  the  absence  of  a  stipulation  in  a  subscription  contract 
to  that  effect    Paint  Uck  Turnpike  Co.  y.  B.  B.  Wallace  et  al 316 

Plea  of  Non  Est  Factum. 

In  an  action  on  a  subscription  contract  to  a  turnpike  company  an 
answer  of  non  est  factum  was  held  to  be  defective  for  failure  to  show 
the  facts  upon  which  the  alleged  corporation  differed  from  the  agree- 
ment or  subscription,  and  how  defendant  was  prejudiced  thereby.  L. 
L.  North  V.  Irvln  Turnpike  Road 307 

SURVEY. 
Void  Military  Survey.— See  Public  Lands. 
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Double  Tax. — See  Municipal  Corporations. 

Liability  of  New  County  for.— ^See  Counties. 

IManner  of  Collection. — See  Railroads. 

Occupation  Tax  on  Attorneys. — See  Licenses. 

Listlna  Land  for  Taxation. 

Under  the  Act  approved  March  28»  1872,  relating  to  improper  tax 
levy,  it  is  made  imperative  that  all  persons  owning  land  in  Washington 
county  list  the  same  for  taxation  in  such  county  for  all  legal  purposes, 
and  the  fact  that  the  owner  has  listed  the  land  situated  in  such  county 
in  another  county  is  no  excuse.  Washington  County  v.  Harvey  Mc- 
Blroy 491 

Lien — Revenue  Bond. 

The  revenues  collected  by  a  sheriff  are  protected  ^by  a  bond  exe- 
cuted pursuant  to  R.  Stat,  ch.  26,  art  2,  S  3,  and  the  county  does  not 
have  a  lien  on  the  estate  of  the  sheriff  for  their  security.  J.  W.  Hale 
V.  J.  C.  Vanarsdale 192 

Lien  of  County  Levy. 

The  lien  of  the  state  for  taxes  assessed  does  not  extend  to  counties 
in  favor  of  the  county  levy.    J.  W.  Hale  v.  J.  C.  Vanarsdale 192 

Lien — Execution  of  SherifTs  Bond. 

A  lien  created  by  the  execution  of  a  sheriff  of  the  bond  prescribed 
by  R.  Stat,  ch.  83,  art  9,  §  3,  applies  only  to  the  revenue  and  public 
dues  for  which  the  sheriff  is  bound  directly  to  the  commonwealth.  J. 
W.  Hale  V.  J.  C.  Vanarsdale 192 

Tax  Coliector^-iLiability  on  Bond. 

In  an  action  on  a  sheriff's  bond  as  tax  collector,  the  surety  cannot 
be  held  liable  for  defalcation  of  the  sheriff  where  a  copy  of  the  bond 
is  filed,  but  it  is  not  set  out  in  terms  or  substance  in  the  petition,  it 
being  alleged  only  that  it  was  the  duty  of  the  sheriff  as  tax  collector, 
to  account  for  and  pay  over  the  taxes  collected,  but  without  alleging 
whether  that  duty  is  imposed  by  law  or  <by  covenant  undertaken  by  the 
sheriff  and  his  sureties.    A.  C.  Thomas  v.  Commonwealth 573 

Suit  on  Tax  Collector's  Bond — Defect  in  Pleading. 

A  defect  in  a  petition  on  the  bond  of  a  sheriff  as  tax  collector,  in 
falling  to  set  out  the  conditions  of  the  covenant  and  the  breach  on 
which  the  action  is  based,  was  not  cured  by  an  answer  filed  by  de- 
fendants alleging  that  at  the  time  the  tax  book  went  into  the  hands 
of  the  tax  collector  there  was  no  law  allowing  damages  for  failure  on 
the  part  of  the  tax  collector  to  account  for  the  taxes.  A.  C.  Thomas, 
etc.,  V.  Commonwealth,  etc 573 

Tax  Collector — Liability  for  Interest. 

A  tax  collector  is  liable  for  interest  on  taxes  collected  by  him  and 
not  accounted  for  on  the  first  day  of  May  of  each  year,  where  it  was 
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his  duty  to  account  on  audi  date  for  all  taxes  collected.     Thomas 
Monarch  v.  Daviess  CJounty  Court  88 

A  tax  collector  cannot  escape  liability  for  interest  on  the  ground 
that  he  failed  to  collect  th&  tax  within  the  prescribed  time,  and  with- 
out showing  that  he  made  an  honest  effort  to  comply  with  his  under- 
taking.   Thomas  Monarch  y.  Daviess  County  Court 88 

Tax  Collector — Commission. 

A  tax  collector  is  not  entitled  to  commission  from  taxes  for  which 
he  failed  to  account    Thomas  Monarch  y.  DaviesB  County  Court 88 


Tax  Collector — Settlement — Presumption. 

Where  the  county  court  has  Jurisdiction  of  the  settlement  of  tax 
collectors,  it  cannot  be  presumed  that  it  did  not  take  the  necessary 
steps  to  authorize  the  making  of  a  settlement.  Thomas  Monarch  y. 
Daviess  County  Court 88 

Land  Sold  at  Commissioner's  Sale. 

Where  the  purchaser  of  land  at  the  sale  of  a  commissioner  of  a 
chancery  court  failed  to  list  the  land  for  taxation,  prior  to  confirma- 
tion of  the  sale,  and  the  land  was  taxed  to  the  person  who  owned  it 
prior  to  the  sale,  the  purchaser  of  the  land  cannot  treat  the  payment 
of  the  tax  by  the  prior  owner  as  a  m,ere  gratuity,  it  having  been  paid 
by  the  prior  owner  for  the  benefit  of  the  purchaser  to  escape  a  distress 
warrant.    R.  E.  Clastoy  v.  Emily  Bamett 711 

Purchaser  at  Commissioner's  Sale. 

A  purchaser  of  land  at  the  sale  of  a  commissioner  of  a  chancery 
court  is  required  to  list  the  same  for  taxation,  although  the  sale  may 
not  have  been  confirmed  by  the  chancellor.  R.  B.  Clasby  v.  E3mily  Bar- 
nett   711 

Sinking  Fund — Supervision  of  Taxes  Collected  for. 

Under  sec.  8,  Acts  1868,  relating  to  collection  of  taxes  and  sinking 
fund,  the  county  court  should  have  supervision  of  the  collection  and 
management  of  the  taxes  collected  until  a  portion  of  it  is  set  apart  and 
dedicated  to  the  sinking  fund  by  appropriate  orders,  and  that  the 
sinking  fund  commissioners  have  the  right  to  demand  and  receive  it 
John  C.  Whitlock  v.  G.  A.  Champlin 508 

lyioney  Set  Apart  for  Sinking   Fund. 

Until  the  tax  is  collected  and  a  portion  of  It  dedicated  and  set  apart 
to  the  sinking  fund  by  order  of  the  county  court,  the  sheriff  holds  it 
as  custodian  of  that  court  and  is  liable  to  suit  by  such  court  for  any 
breach  of  his  official  duty.    John  C.  Whitlock  v.  G.  A.  Champlin 508 

Payment  to  Sinking  Fund  Commissioners — Order  of  Court. 

Until  the  order  of  the  court,  as  provided  by  section  8  of  the  Act  of 
1868,  ordering  the  sheriff  to  pay  over  to  the  elnking  fund  oommis- 
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sloners  the  amount  directed  to  be  added  to  the  principal  of  the  sink- 
ing fund,  such  commissioners  have  no  right  to  proceed  against  the 
sherlfT  to  compel  ihim  to  pay  over  any  portion  of  the  tax,  or  to  receive 
and  receipt  for  it  in  their  corporate  or  official  capacity.  John  C.  Wliit- 
lock  V.  G.  A.  Champlin 507 

Right  of  County  Court  to  Revenues  Collected. 

The  right  of  a  county  court  as  to  revenues  collected  are  like  those 
of  the  county  creditors,  and  are  no  greater  or  more  comprehensive. 
J.  W.  Hale  V.  J.  €.  Vanarsdale  192 

Sureties  of  County  Auditor — Lien. 

The  quietus  of  the  county  auditor,  which  relates  only  to  the  revenues 
and  public  dues  of  the  state,  extinguishes  the  lien  and  leaves  the 
sherifT's  real  estate  as  free  from  Incumbrance  as  though  no  bond  had 
been  given.    J.  W.  Hale  v.  J.  C.  Vanarsdale 192 

TENDER. 
By  Owner  of  Pawned  Property. — See  Replevin. 

I  TIMBER. 

Passes  with  Land. — See  Descent  and  Distribution. 

TIME. 

When  of  Essence  of  Contract* — See  Contracts. 

Sale  of  Land  Under  Will. 

The  sale  of  land  by  an  executor  was  beld  to  be  a  substantial  com- 
pliance with  the  terms  of  the  will  fixing  the  time  of  sale.  J.  M.  Lester 
V.  T.  C.  Winfrey  121 

TITLiB. 

By  Adverse  Possession. — See  Adverse  Possession. 
Determination  in  Ejectment. — See  Ejectment. 
Held  for  Benefit  of  Cestui  Que  Trust. — See  Trusts, 
informal  Proceeding. — See  Vendor  and  Purchaser.  , 

TRADE-MARKS  AND  TRADE-NAMES. 

Unfair  Competition. 

Where  D.  used  the  trade-mark  "Kentucky  Bells"  on  bells  manufac- 
tured by  him,  the  use  of  the  words  "Kentucky  Stock  Bells"  on  bells 
manufactured  by  M.  constitutes  unfair  competition,  and  M.  may  be  en- 
joined.   J.  H.  McMuIlin  V.  J.  G.  Dodge. 689 

One  who,  by  the  style  of  the  bottle  used  and  the  label  thereon,  un- 
dertakes to  put  a  medicine  on  the  market  by  deceiving  the  public  into 
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the  belief  that  they  are  buying  medicine  made  and  sold  by  another  who 
by  much  advertising  and  expenditure  of  money  created  a  public  demand 
therefor,  Is  guilty  of  unfair  competition.  J.  R  Wilder  &  Co.  v.  Ed- 
ward Wilder 432 

Unfair  Competition — Defense. 

One  who  is  seeking  to  profit  by  unfair  competition  will  not  'be  per- 
mitted to  profit  from  his  own  wrong  by  alleging  fraud  on  the  part  of 
the  other  party,  where  there  Is  no  evidence  of  fraud  on  the  part  of  the 
latter  unless  it  exists  in  the  extravagant  statements  of  the  latter  as 
to  the  curative  qualities  of  his  medicine.  J.  B.  Wilder  &  Co.  v.  EM- 
ward  Wilder 432 

Pleading. 

Where  plaintiff  sued  to  enjoin  defendant  from  committing  appre- 
hended injury  by  unfair  competition,  it  is  not  necessary  to  allege  and 
prove  actual  Injury  as  a  prerequisite  to  recovery.  J.  H.  McMullln  v. 
J.  G.  Dodge 689 

TRANSFER  OF  CASES. 
Agreement  of  Parties. — See  Courts. 

TRAVERSE  BOND. 

Liability  of  Surety. — See  Principal  and  Surety. 
Suit  on — Parties. — See  Parties. 

TRESPASS. 
Evasive  Answer. 

In  an  action  for  injury  to  real  estate,  an  answer  which  does  not  con- 
trovert plalntilf's  ownership  or  possession  of  the  land,  but  alleges 
want  of  knowledge  or  information  as  to  whether  plaintiff  was  the 
owner  of  the  legal  title  and  in  actual  possession  of  the  land,  is  evasive 
and  Insufficient.  Nashville  &  Chattanooga  R.  Co.  v.  Daniel  Mur- 
phy     118 

TRIAL. 

Failure  to  Make  Defense— Judgment. — See  Judgments. 
Finding  of  Court  Has  Force  and  Effect  of  Verdict. — See  Trial. 
Instruction  on  Assumption  of  Risk. — See  Master  and  Servant. 
Location  of  Patent  a  Question  for  the  Court. — See  Boundaries. 
Ratification  of  Contract  Question  for  Jury. — See  Contracts. 
Reasonable  Care  on  Part  of  Employer  as  Question  for  Jury. — See  Master 

and  Servant 
Trial  De  Novo  of  Appeal  from  Election  Contest  Board  to  Circuit  Court — 

See  Appeal. 
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Open  and  Close  of  Argument. 

Where  the  burden  of  proof  Is  not  entirely  upon  defendant,  plaintiff 
Is  entitled  to  open  and  close  the  argument.  George  W.  McDonald  v. 
William  B.   Phillips    . . .-. 71 

Findings  of  Court — Effect 

Where  the  Issues  in  two  cases  do  not  come  within  equitable  Jurls^ 
diction,  an  agreement  to  transfer  the  cases  to  a  court  of  equity  amounts 
to  an  agreement  to  submit  the  law  and  facts  of  the  case  to  the  Judge 
without  a  Jury,  and  the  finding  of  the  Judge  has  the  force  and  effect 
of  a  verdict.  B.  Groom  y.  T.  B.  Oldham  &  EUlison  &  J.  Barnes  White 
&  Co 480 

Replevin — Assessment  of  Damages. 

The  court  in  an  action  of  replevin  may  assess  damages  or  adjudge 
the  value  of  the  property  .taken,  where  a  Jury  has  been  waived.  John 
S.  Brook  V.  S.  S.  Nix 165 

Order  of  Reception  of  Evidence. 

Evidence  which  ought  to  have  been  offered  in  chief  is  inadmissible 
when  It  is  offered  after  the  evidence  in  dilef  has  been  closed  on  both 
sides.    Thos.  Dawson  v.  John  Conklin 600 

Direction  of  Verdict. 

A  peremptory  instruction  to  find  for  defendants  In  an  action  on  sub- 
scriptions to  a  turnpike  road  was  held  erroneous  where  there  was  evi- 
dence to  show  that  the  road  was  not  put  imder  contract  before  a  cer- 
tain amount  of  the  stock  was  subscriibed  for,  and  that  the  road  was 
properly  located.  Berry's  Station  &  Raven  Creek  Turnpike  Co.  v. 
L.  Redman   347 

Instruction. 

An  instruction  was  properly  refused  where  there  was  no  evidence 
on  which  to  base  it.    John  R.  Moore  &  Wife  v.  Geo.  Lehman 607 

An  instruction  which  in  effect  tells  the  Jury  to  give  the  evidence 
such  consideration  and  weight  in  making  up  their  verdict  as  they  may 
deem  proper,  Is  not  prejudicial  to  defendant,  as  it  left  the  Jury  free 
to  act,  and  can  hardly  be  regarded  as  an  instruction.  Daniel  B.  Curd 
V.  King  A.  SUnnett  727 

I  nstructions — Construction. 

It  was  held  that  the  word  "procure,"  as  used  in  an  instruction,  was 
used  in  its  ordinary  signification,  and  that  it  cannot  be  presumed  that 
the  Jury  attached  to  it  a  meaning  different  from  that  which  persons 
of  ordinary  education  would  give  it  under  the  circumstances.  A.  Pea- 
body  V.  J.  M.  Spalding  527 

instructions — Discretion  of  Court. 

It  was  held  that  the  court  did  not  abuse  its  discretion  in  refusing  to 

55 
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give  a  requested  InBtruction  after  the  armunent  was  concluded  and 
the  case  submitted  to  the  jury.  Walter  F.  O'Danlel  y.  P.  B. 
ODanlel 476 

TRIAL  DB  NOVO. 
Appeal  to  Circuit  Court  from  Election  Contest  Board.^-See  Appeal. 

TRUSTS. 

Appointment  of  Trustee— Authority. — See  Ck)urts. 

Negligence  of  Trustee. — ^See  Partnership. 

Trust  for  Benefit  of  Wife. — See  Husband  and  Wife. 

Authority  of  Trustee. 

A  trustee  appointed  by  a  will  can  only  do  what  the  will  authorizes 
him  to  do,  but  a  trustee  appointed  by  Uie  court  deriyes  his  power  from 
the  court  and  must  execute  the  trust  only  as  authorized  by  the  court. 
David  Todd  v.  H.  Rodman,  A,dm'r 673 

Discretion  of  Trustee— Sale  and  Re>in vestment. 

Where  a  trust  deed  authorizes  a  trustee  to  dispose  of  the  land  and 
invest  the  proceeds  in  other  land  in  a  manner  to  promote  the  interest 
of  the  cestuis  que  trustent  the  trustee  was  invested  with  such  discre- 
tion as  to  the  welfare  of  the  cestuis  que  trustent  as  authorizes  re- 
investment of  the  proceeds  of  the  sale  in  other  land  in  trust  for  the 
beneficiaries.    Creath  Shropshire,  Trustee,  v.  W.  S.  Pryor 722 

Death  or  Resignation  of  Trustee. 

If  a  trustee  resigns  or  dies  a  court  of  equity  has  the  power  to  ap- 
point another  as  trustee  in  his  place,  since  the  trust  will  not  be  al- 
lowed to  lapse  for  want  of  a  trustee.  David  Todd  ▼.  H.  Rodman, 
Adm'r   673 

Liability  of  Trust  Property  for  Debts. 

Where  land  is  devised  for  the  benefit  of  the  testator's  son  and  the 
son's  wife  and  children,  the  chancellor  has  no  power  to  subject  the 
land  to  the  payment  of  the  son's  debts,  or  Its  proceeds  or  product,  un- 
less there  should  be  a  surplus  of  the  product  or  actual  increase  after 
supporting  the  son  and  his  wife  and  children.  John  Perry  v.  Hardin 
Hunter  726 

Debts  Created  by  Trustee^Llablllty. 

Where  a  deed  of  trust  was  executed  for  the  benefit  of  a  widow  and 
her  infant  children,  empowering  the  trustee  to  continue  the  business 
of  selling  drugs  and  applying  the  profits  to  replenishing  the  stock  and 
supporting  the  widow  and  children,  the  trustee  cannot  purchase  goods, 
convert  them  into  trust  property  and  then  escape  liability  of  payment 
for  them,  but  the  trust  property  is  liable  for  the  debts,  and  the  debtors 
are  not  confined  to  the  profits  allowed.    C.  E.  Pearl  v.  H.  C.  Elliott.  .300 
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PurchSM  of  Trust  Property  by  Trustee. 

Wliere  a  trustee  obtained  title  to  the  land  of  tihe  ceBtuls  que 
truBtent,  who  were  infants,  under  circumstances  indicating  the  sale  to 
himself,  and  made  a  profit  out  of  the  transaction,  the  'title  must  be 
regarded  as  being  held  for  the  benefit  of  the  cestuis  que  trustent  Mary 
Strow  and  Others  v.  Edward  Curd's  Bx'rs 212 

Trustee  Must  Account  for  Profits. 

Where  a  trustee  sold  portions  of  the  trust  estate,  the  trustee's  eek 
tate  must  account  to  the  cestuis  que  trustent  for  the  profits  made  there- 
from, and  the  trustee's  executors,  devisees  and  heirs  hold  the  legal 
title  to  the  unsold  portion  of  the  trust  estate  for  the  same  purpose 
and  to  the  same  use  as  the  trustee.  Mary  Strow  and  Others  y.  ESdward 
Curds'  Ex'rs  212 

Liability  of  Trustee  for  Loss  of  Funds  Deposited. 

Trustees  appointed  by  a  partnership  to  close  the  partnership  busi- 
ness and  disburse  the  partnership  funds  were  held  not  liable  for  part- 
nership funds  lost  on  deposit  to  the  bank,  no  negligence  on  the  part 
of  the  trustees  being  shown.    Robt.  Gibson  v.  W.  R.  Thompson 98 

Property  Held  in  Trust  for  Benefit  of  Members. 

The  evidence  was  held  to  show  that  property  was  placed  in  control 
of  a  church  for  the  ibenefit  of  its  members  as  a  parsonage,  and  if  not 

/  so  used  to  be  made  contributory  to  the  payment  of  the  officiating  min- 
ister, and  to  be  held  in  trust  for  such  purpose.  M.  A.  McOlure  v. 
B.  W.  Scott 75 

Purchasing  Debtor's  Property  for  Benefit  of  Debtor. 

Where  one  purchases  a  debtor's  property  for  the  >benefit  of  the  debtor, 
and  takes  title  to  secure  the  money  advanced,  the  purchase  should 
enure  to  the  benefit  of  the  debtor,  and  the  purchaser  should  be  com- 
pelled to  execute  the  trust.  B.  W.  Burges,  Adm'r,  v.  Nicholas  G.  Bos- 
ley  50 

Purchasing  Debtor's  Property — Refunding  Purchase  Price. 

Where  one  who  buys  the  land  of  a  debtor,  which  was  sold  for  the 
debt,  and  holds  it  only  as  security  for  the  liability  incurred  by  the 
purchaser,  and  the  deibtor  stands  by  and  sees  his  land  sold  and  is  per- 
mitted by  the  purchaser  to  retain  the  possession  as  if  no  sale  had  been 
made,  and  refunds  the  purchase  price  paid  for  the  land,  and  the  pur- 
chaser receives  it  cub  such,  and  the  debtor  makes  valuable  and  lasting 
improvements  upon  the  land,  selling  other  portions  of  his  real  estate 
to  refund  the  advance  made  for  him,  a  court  of  equity  will  upon  ap- 
plication enforce  the  trust  against  the  purchaser  'by  compelling  a  re- 
conveyance of  the  property  and  quiet  the  title  of  the  de/btor.  SI.  W. 
Burges,  Adm'r,  v.  Nicholas  G.  Bosley 50 
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Purchase  and  Sale  of  Land  by  Administrator  as  Commissioner. 

Where  an  administrator  was  appointed  commissioner  to  sell  the 
land,  and  purchased  the  land  at  the  sale  and  afterwards  sold  it  at  an 
advance  over  the  price  paid  by  him,  he  will  be  held  to  account  for  the 
excess  of  the  price  received  over  the  price  paid  by  him.  Robt.  A. 
O'Bryan  v.  Sarah  B.  O'Bryan 346 

Hoiding  Partitioned  Land  in  Trust. 

Where  land  was  bought  and  paid  for  with  the  product  of  the  Joint 
labor  of  I.  and  J.,  but  afterwards  I.  and  J.  partitioned  the  land  between 
themselves  and  each  occupied  the  land  as  thus  divided  until  the  death 
of  I.,  it  was  held  that  I.  and  his  heirs  held  such  portion  of  the  land  in 
trust  for  J.  and  his  vendees.    Ellas  Robinson  v.  Benjamin  Powell. .  .398 

Fraudulent  Claim — Property  Not  Subject  to  Trustee's  Debts. 

The  evidence  was  held  not  to  show  that  the  claim  to  property  was 
fraudulent,  but  that  the  land  was  held  in  trust  for  claimant  and  was 
not  subject  to  the  trustee's  debts.  John  W.  Arnold  v.  Horace  B. 
Smith    358 

4 

Unlawful  Sale  by  Trustee. 

Where  a  trustee  unlawfully  sells  a  note  belonging  to  the  trust  fond, 
and  the  contract  can  be  rescinded  without  loss,  the  sale  will  be  set 
aside.     David  Todd  v.  H.  Rodman,  Adm'r 673 

Note  Executed  to  Executors-^Bankruptcy. 

A  note  executed  to  persons  as  executors  is  held  in  trust  for  the 
estate,  and  does  not  pass  into  the  hands  of  the  assignee  in  bankruptcy, 
on  application  by  the  executor  for  the  benefit  of  the  bankrupt  law. 
John  C.  Buckner  v.  Geo.  Edwards 112 

Liability  of  infant  Beneficiaries. 

Infant  beneficiaries  are  not  subject  to  judgment  rendered  in  a  suit 
to  subject  a  trust  fund  to  the  payment  of  creditors,  unless  they  were 
parties  to  the  suit  and  failed  to  respond,  and  not  then  without  pnx>f 
as  to  the  nature  of  the  llalbility.    C.  E.  Pearl  v.  H.  C.  Elliott 300 

Property  Conveyed  to  Wife. 

Property  conveyed  to  a  wife  decided  to  be  held  by  her  in  trust  for 
her  husband  and  subject  to  payment  of  his  debts.  Leroy  H.  Follis  r. 
Jno.  N.  Follis 312 

Suit  to  Subject  Trust  Property  to  Payment  of  Creditors. 

In  a  suit  to  subject  trust  property  to  the  payment  of  creditors  all 
the  creditors  should  be  placed  on  an  equal  footing,  except  where  Hens 
have  been  actually  created,  and  where  one  creditor  contributed  meanfl 
to  aid  in  paying  on  the  goods,  and  if  the  extent  of  his  interest  In  the 
goods  on  hand  or  sold  by  the  receiver  cannot  be  ascertained,  all  the 
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creditors  should  be  placed  on  an  equal  footing.    C.  E.  Pearl  v.  H.  C. 
Elliott  300 

TURNPIKES  AND   TOIX.   ROADS. 

Direction  of  Verdict. 

A  peremptory  instruction  to  find  for  defendant  in  an  action  on  sub- 
scriptions to  a  turnpike  road  was  held  erroneous  where  there  was  evi- 
dence to  show  that  the  road  was  not  put  under  contract  before  a  cer- 
tain amount  of  the  stock  was  subscrfbed  for,  and  that  the  road  was 
properly  located.  Berry's  Station  &  Raven  Creek  Turnpike  Co.  v. 
L.  Redmon   348 

USURY. 

Bill  of  Exchange^Purchased  by  Savings  Association. 

The  purchase  of  a  bill  of  exchange  by  a  savings  Institution  was  held 
to  be  merely  for  the  purpose  of  disguising  loans  of  money  at  a  greater 
rate  of  interest  than  is  allowed  by  R.  S.,  ch.  53,  §  8.  Morrison  & 
Oaks  v.  W.  Voohrles  &  Co.;  D.  W.  Jones  &  Co.  v.  J.  W.  Munday 627 

VARIANCE, 
issue  of  Fact. — See  Pleading. 

VENDOR  AND  PURCHASER. 

Assignment  of  Title  Bond. — See  Assignments. 

Taking  Advantage  of  ignorant  and  illiterate  Vendord — See  Principal  and 

Agent. 
Conveyance  in  Payment  of  Debt. 

A  sale  and  conveyance  of  land  was  held  to  'be  in  payment  of  a  debt. 

T.  P.  James,  Adm'r,  v.  James  P.  Branster 74 

Location  of  Land. 

Where  a  deed  does  not  locate  the  land  conveyed,  the  vendor  and  the 
purchaser  can  make  a  change  in  the  location,  and  the  purchaser  hav- 
ing bought  on  the  faith  of  an  agreement  as  to  the  location  in  force  at 
the  time  of  the  purchase,  the  vendor  cannot  repudiate  such  changed 
location  and  insist  on  the  first  location.  Leroy  Womack  v.  A.  S. 
Gardner 226 

Land  Devised  Upon  Condition — Title  of  Purchaser. 

The  evidence  was  held  to  show  that  the  purchaser  of  land  devised 
upon  conditions  imposed  as  to  use  and  disposition  of  same,  to-wit,  for 
the  benefit  of  testator's  wife  and  children  during  her  widowhood  or 
until  the  youngest  child  arrived  at  age,  acquired  a  good  title  although 
the  proceeding  under  which  the  sale  was  made  was  Informal.  J.  M. 
Lester  v.  T.  C.  Winfrey 121 
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Purchase  Money. 

Where  E.  purchases  land  for  his  brother  P.  and  the  deed  to  P.  shows 
that  t3ie  whole  amount  of  the  purchase  money  is  unpaid,  and  a  lien  is 
retained,  it  is  Immaterial  whether  the  money  is  due  from  E.  or  P.,  un- 
less the  vendee  of  P.  was  misled  thereby.  Thos.  MoNeely's  Adm'r 
V.  Phillip  Guier  et  al 395 

Action  to  Recover  Purchase  Price — Defense. 

A  defendant  in  an  action  to  recover  the  purchase  price  of  land  can- 
not  rely  on  the  hostile  possession  of  his  own  vendee  as  a  bar  to  the 
action.    Sarah  W.  Dandridge  v.  Solomon  Roberts 224 

Vend'or's  Lien — Pleading. 

Although  it  may  be  necessary  in  a  proceeding  to  enforce  a  vendor's 
lien  to  allege  the  ability  and  willingness  of  the  vendor  to  comply  with 
the  terms  of  his  contract,  such  allegations  are  not  necessary  to  au- 
thorize a  personal  Judgment  against  the  vendee.  Jno.  Gault  v.  R.  A. 
Thompson   287 

Purchase  'Money  Lien — ^Abandonment. 

Where  E.  purchased  land  for  his  brother  P.,  and  gave  his  note  there- 
for, and  afterwards  the  land  was  conveyed  to  P.,  and  the  requirements 
for  retaining  a  lien  for  the  purchase  were  complied  with,  the  lien  can- 
not be  said  to  have  been  abandoned.  Thos.  McNeely's  Adm'r  v.  Phil- 
lip Guier  et  al 395 

Vendor's  Lien — Burden  of  Proof. 

In  a  suit  on  purchase-money  notes  to  enforce  a  vendor's  lien,  the 
burden  is  on  plaintiffs  to  sustain  the  material  allegations  of  their 
petition,  and  must  show  their  ability  and  willingness  to  make  a  good 
title.    Michael  Moore  v.  W.  C.  Ireland 444 

Vendor's  Lien — Horeciosure. 

In  the  foreclosure  of  a  vendor's  lien  securing  two  notes  owned  by 
the  same  person,  one  of  which  is  not  due,  it  is  error  to  decree  the 
sale  as  to  one  subject  to  a  lien  of  the  other  note.  Mary  F.  Buford 
V.  James  Gutherie 670 

Purchase-money  Notes — Foreclosure  of  Lien. 

Where  one  is  the  holder  and  owner  of  three  purchase-money  notes 
secured  by  a  lien  retained  in  the  deed,  the  court  should,  on  decreeing 
a  sale  of  the  land,  direct  the  sale  of  so  much  of  it  as  may  be  necessary 
to  satisfy  the  judgment  then  rendered,  leaving  the  deferred  installment 
to  have  its  lien  on  the  remaining  land.  Chas.  A.  Graves  v.  J.  M. 
Corbin 562 

Cancellation  of  Sale — Failure  to  Open  Street. 

A  statement  in  the  sale  of  land,  relative  to  what  had  been  done  and 
the  opinion  of  the  vendors  as  to  what  the  council  would  do  In  regard  to 
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opening  a  street.  Is  not  ground  for  cancelling  the  contract  of  sale  upon 
the  failure  of  the  council  to  open  the  street  J.  ,Q.  Ward,  Trustee,  v. 
S.  O.  Stevenson 367 

Rents  and  Interest — Set-off. 

Where  the  purchase-price  of  land  has  been  paid,  the  court  will  set 
off  rents  and  interest;  but  will  not  do  so  where  the  purchaser  enjoys 
the  land  and  holds  on  to  the  purchase  price.  John  W.  Adams  v.  John 
Eckler 256 

Conditional  Sale. 

The  evidence  was  held  to  show  that  a  transaction  amounted  to  a 
conditional  sale  of  land,  and  not  a  mortgage.  Jesse  Hall  v.  W.  M.  M. 
Lee  366 

Failure  of  Consideration — Recovery  of  Purchase  Price. 

Where  there  has  been  a  total  failure  of  consideration  as  to  the  pur- 
chaser of  land  who  has  paid  the  purchase  price,  he  is  entitled  to  re- 
cover the  purchase  price. with  interest  and  all  legal  costs  incurred  by 
him  in  resisting  eviction  or  right  of  recovery  by  adverse  claimants. 
Harrison  Literal  v.  Benjamin  Martin  407 

Presumption — Knowledge  of  Other  Sale — Waiver. 

Where  other  land  was  sold  at  the  time  plaintiff  entered  Into  his 
contract  of  purchase,  he  must  be  presumed  to  have  entered  Into  the 
contract  with  knowledge  of  the  other  sale,  and  to  have  waived  any 
cause  of  objection  which  he  may  have  had  to  it.  J.  Q.  Ward,  Trustee, 
V.  S.  G.  Stevenson 857 

Breach  of  Covenant — Damages. 

A. purchaser  suing  for  breach  of  covenant  is  not  entitled  to  recover 
speculative  damages,  but  can  recover  only  the  purchase  price  paid 
by  him  together  with  interest  and  money  paid  by  him  in  resisting 
eviction  or  right  of  recovery  by  adverse  claimants.  Harrison  Literal 
V.  Benjamin  Martin  407 

Rescission  of  Contract  of  Sale  Restoring  Possession. 

Where  one  enters  land  under  a  contract  of  purchase,  he  is  bound  to 
restore  possession  to  the  vendor  upon  rescission  of  the  contract  of 
sale,  before  he  will  be  allowed  to  dispute  the  title  of  the  vendor.  Jake 
Harris  v.  Patsy  Lawson 438 

Estoppel  of  Purchaser. 

A  purchaser  of  land  cannot  be  estopped  by  admissions  made  by  his 
remote  vendor,  unless  he  had  notice  thereof  prior  to  his  purchase.  Jesse 
Hornaker  v.  Samuel  Teager 713 

Pleading — ^Tltle  of  Vendor. 

In  an  action  to  coerce  the  payment  of  the  purchase  price  of  land,  the 
plaintiff  was  held  to  have  failed  to  allege  and  prove  that  he  had  title 
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to  the  land  whioh  he  conveyed  to  the  defendant.    Samuel  W.  Thompson, 
Trustee,  v.  John  Jones 716 

Sufficiency  of  Evidence. 

Certain  evidence  held  not  to  overcome  evidence  that  the  father 
actually  purchased  the  land  for  his  daughter,  paid  a  certain  amount  of 
the  funds  of  his  daughter  and  advanced  |75  of  his  own  money.  John 
W.  Kelley  v.  R.  Miles  ft  Wife .1 477 

Recovery  for  Improvements  by  Vendor. 

Where  no  enforceable  contract  of  sale  has  been  made^  a  vendor  can- 
not recover  for  improvements  placed  upon  the  land  by  him  at  the 
instance  of  the  vendees.  Sarah  J.  Gamble's  E<z'r  v.  F.  Humbert  et 
al   724 

VENDOR'S  LIEN. 

Enforcement  of. — See  Vendor  and  Purchaser. 
Foreclosure  of. — See  Vendor  and  Purchaser. 

Sale  In  Satisfaction  of  One  Purchase-Money  Note. — See  Vendor  and  Par- 
chaser. 
When  Not  Abandoned. — See  Vendor  and  Purchaser. 

WAIVER. 

By  Administrator  of  Right  to  Require  Literal  Compliance  by  Claimant — 

What  Constitutes. — See  Elxecutors  and  Administrators. 
By  Husband  of  Interest  In  Wife's  Estate. — See  Husband  and  Wife. 
By  Subscriber  for  Stock. — See  Corporations. 
Demurrer  Not  Disposed  of. — See  Pleading. 
Failure  to  Object  or  Except. — See  Appeal. 
Of  Ground  for  New  Trial. — See  Appeal. 
Of  Objection  to  Sale  of  Land. — See  Vendor  and  Purchaser. 
Of  Payment  of  Cash  Premium. — See  Insurance. 

Of  Prior  Lien  by  Subsequent  Indemnifying  Mortgage* — See  Mortgages. 
Of  Right  to  Insist  on  Formal  Proof  of  Loss. — See  Insurance. 
Of  Right  to  Judgments. — See  Appeal. 

Of  Right  to  Question  Propriety  of  Revivor. — See  Abatement  and  Revival. 
Of  Service  of  Process. — See  Process. 

WAR. 

Taking  Property — Liability. 

The  mere  fact  that  the  mare  in  question  was  taken  by  a  soldier  at 
defendant's  command,  when  defendant  was  not  present  does  not  make 
him  responsible  for  the  trespass,  and  defendant's  failure  to  compel  the 
soldier  to  surrender  the  mare  when  the  colonel  of  his  regiment  was 
present  and  in  command  cannot  be  regarded'  as  a  ratification  of  the 
tort.    B.  L.  Osborne  v.  J.  H.  Bradshaw.  „ 424 
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Promise  Without  Consideration. 

Where  a  soldier  at  the  command  of  defendant  took  plaintiff's  mare 
when  defendant  was  not  present,  the  promise  of  defendant  to  send  the 
mare  back  or  pay  for  her,  being  made  without  consideration,  Is  unen- 
forceable.   E.  L.  Osborne  v.  J.  H.  Bradshaw 424 

Transaction  Against  Public  Policy. 

The  defense  that  a  transaction  contravenes  public  policy  is  not  al- 
lowed for  the  defendant's  advantage,  'but  for  the  public  good,  and 
should  only  be  upheld  where  the  evidence  satisfactorily  shows  that 
the  party  seeking  relief  has  violated  some  public  law.  R.  M.  Robinson's 
Trustee  v.  C.  D.  Hamilton  419 

Claim  for  Property  Taken. 

Where  from  the  proof  it  is  doubtful  whether  R.  had  permission  from 
the  proper  authority  to  purchase  cotton  in  Louisiana,  and  also  whether 
the  cotton  when  it  came  into  his  hands  was  in  a  section  of  the  country 
"occupied  and  controlled  by  officers  of  the  United  States,"  such  doubts 
ought  to  be  resolved  In  favor  of  the  party  seeking  pay  for  his  goods, 
rather  than  one  seeking  to  take  advantage  of  his  wrongful  conduct. 
R.  M.  Robinson's  Trustee  v.  V.  D.  Hamilton 419 

WARRANTS. 
Not  Amendable  on  Appeal. — See  Appeal. 

WARRANTY. 

Assignment  of  Title  Bond. — See  Assignments. 
Parol  Testimony  to  Establish. — See  Evidence. 
Undertaking  Without  Consideration. — See  Contracts. 

WASTE. 
Right  of  Action  for  in  Distributees. — ^See  Executors  and  Administrators. 

WEAPONS. 

Instruction  in  Prosecution  for  Carrying  Deadly  Weapons. — See  Criminal 

Law. 
Statute  Construed. 

Act  March  22,  1871,  relating  to  the  carrying  of  concealed  weapons 

construed.    Jesse  Henry  v.  Commonwealth 194 

Concealed  Weapons. 

The  offense  denounced  by  1  R.  S.  14,  is  the  practice  of  carrying  deadly 
weapons  concealed  from  ordinary  and  common  observation,  and  not  an 
open  and  visible  arming  of  the  person  as  would  be  readily  seen  and 
understood,  and  although  a  pistol  may  be  worn  In  a  scabbard,  and  a 
part  of  it  thus  concealed  from  view,  yet  If  enough  of  it  was  exposed 
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to  ordinary  observation  as  <to  plainly  show  what  it  was,  such  carrying: 
was  not  an  offense  under  the  statute.  John  Daniel  v.  Common- 
wealth     32 

Evidence  of  Carrying. 

The  fact  that  accused  wore  a  belt  around  him  such  as  weapons  are 
usually  carried  in,  will  not  alone  authorize  a  finding  that  accused  car- 
ried a  deadly  weapon.    Jesse  Henry  y.  Commonwealth 194 

Evidence — Wearing  Weapon  Belt. 

The  object  of  the  Legislature  in  enacting  the  act  of  March  22,  1871, 

5  5,  was  to  permit  the  fact  of  a  belt  being  around  the  body  to  go  to  the 
Jury  as  evidence  on  the  question  whether  a  deadly  weapon  was  carried 
concealed.    Jesse  Henry  v.  Commonwealth 194 

WILLS. 

Mental  Capacity  of  Testatrix. 

The  evidence  was  beld  to  show  that  testatrix,  at  the  time  of  the 
execution  of  her  will,  was  not  of  disposing  mind.  Mary  L.  Pecantet  & 
Others  v.  W.  P.  Grayson 80 

Testamentary  Capacity — Undue  Influence. 

The  evidence  was  held  to  show  that  a  testator  at  the  time  of  the 
execution  of  his  will  possessed  testamentary  capacity,  and  that  it  was 
not  the  result  of  undue  influence.    John  P.  Willis  v.  Chas.  Locknane 

6  Wife 632 

Construction. 

A  construction  of  a  will  which  harmonizes  with  Uie  language  used 
by  th^  testatrix,  and  which  has  the  effect  of  carrying  out  her  concep- 
tions of  Justice  and  equity  among  her  children,  will  be  upheld.  IL  F. 
A.  Grigsby  v.  Ann  M.  Grlgsby,  Adm'x 295 

In  ascertaining  the  intention  of  the  testator,  the  court  must  take  into 
consideration  both  the  will  and  codicil  as  one  paper  and  give  force 
and  effect,  if  possible  to  every  word  contained  in  both  instnmients. 
E.  Smock  V.  L.  Smock 486 

In  construing  a  will  the  court  has  the  right  to  take  into  consideration 
the  obligation  resting  upon  the  testator,  by  reason  of  antenuptial  agree- 
ment, as  to  the  right  the  testator  and  his  wife  have  in  the  property  of 
each  other.    B.  Smock  v.  L.  Smock 485 

Construction — Estate  Granted. 

Where  a  will  devised  to  the  testator's  wife  and  son  all  of  his  property 
"to  have  and  to  hold  to  themselves,  subject  to  such  provisions  and 
limitations  as  are  therein  annexed,"  a  further  provision  that  the  device 
to  the  wife  should,  on  her  death,  pass  to  the  son,  and  that  after  the 
death  of  the  wife  the  son  should  pay  certain  of  the  testator^s  grand- 
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children  legacies  amounting  to  |5|000,  the  whole  estate  passed  to  the 
son  charged  with  the  support  of  the  wife  and  the  payment  of  the  lega- 
cies to  the  grandchildren.    David  W.  Phillips  y.  Ben  Doom. . . s .519 

Sufficiency  of  Instrument. 

A  paper  held  to  be  the  last  will  and  teetament  of  the  purported  testa- 
tor.   I.  L.  Neal  et  al.  v.  J.  L.  Basket 529 

Cod  lei  i — E.frect. 

A  codicil  was  held  to  have  been  made  to  make  good  a  deficit  in  the 
lands  devised  to  the  testator's  wife  caused  by  the  subsequent  sale  of  a 
portion  of  the  land,  and  not  to  change  or  enlarge  the  estate  he  would 
otherwise  take.    E.  Smock  v.  L.  Smock 485 

Probate — Jurisdiction  of  County  Court. 

County  courts  have  no  general  Jurisdiction  in  tlie  probate  of  wills 
and  the  appointment  and  qualification  of  personal  representatives,  their 
power  in  this  regard  being  purely  local.  Geo.  M.  Murrell,  Ex'r,  v.  S. 
M.  Wing 667 

Where  a  testator  at  the  time  of  his  death  resided  in  D.  county,  the 
W.  county  court  had  no  Jurisdiction  to  admit  his  will  to  probate,  nor 
to  Induct  his  executor  Into  office.  Geo.  M.  Murrell,  Ex'r,  v.  S.  M. 
Wing    667 

Probate — Pleading. 

An  allegation  that  the  will  was  duly  proven  and  admitted  to  record 
in  the  clerk's  office  of  the  county  clerk,  sufficiently  alleges  the  probata 
of  the  will.    R.  F.  A.  Grigsby  v.  Ann.  M.  Grigsby,  Adm'x 295 

Rights  of  Devisees. 

A  wife's  devisees  held  to  be  entitled  to  a  settlement  out  of  the  pro- 
ceeds of  land  sold  by  the  wife's  husband,  to  the  extent  that  the  land 
was  paid  for  with  land  belonging  to  the  wife.  Wm.  Queen  v.  James  M. 
Nicholas 530 

A  devise  held  to  convey  to  the  testator's  widow  a  life  estate  with 
power  of  disposition  of  the  property  by  the  life  tenant.  B.  Smock  v. 
L.  Smock 485 

Life  Estate  With  Contingent  Remainder. 

A  will  held  to  grant  to  a  tenant  in  possession  of  land,  a  life  estate 
with  contingent  remainder  to  others  dependent  on  their  surviving  the 
tenant.    Wm.  N.  Shelton  v.  Paulina  Shelton 254 

Fee  Simple  Estate. 

A  will  held  to  devise  to  the  testator's  widow  a  fee  simple  estate  in 
certain  property.    Samuel  Sterling  v.  G.  W.  Richmond 586 
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Election  by  Widow. 

A  will  held  not  to  put  a  testator's  widow  upon  tier  election  wbether 
she  will  take  under  the  will  and  waive  her  right  to  distribution  under 
the  wiU.    Willis  Ward,  Adm'r,  v.  Eliza  Ward 238 

Estoppel  of  Devisee. 

Where  a  devisee  accepts  the  provisions  of  the  will  beneficial  to  him- 
self, he  is  estopped  to  object  to  each  part  unfavorable  to  him.  James 
D.  Dunken  v.  Luther  Carpenter 33 

Slaves  as  Devisees. 

Where,  prior  to  the  adoption  of  the  13th  amendment  to  the  federal 
Constitution,  a  testator  made  provisions  in  his  will  for  the  support  of 
two  of  his  slaves,  and  the  testator  died  after  the  adoption  of  the  13th 
amendment,  the  devisees  had  the  legal  capacity  to  sue  in  their  own 
names,  since  the  will  spoke  from  the  time  of  the  testator's  death.  Peter 
Bramlett's  Ex'r  v.  Clarrissa  Bramlett 718 

Provision  for  Support  of  Slaves. 

Where  a  testator  provided  in  his  will  for  a  comfortable  support  of 
two  of  his  slaves,  the  provision  for  the  benefit  of  the  slaves  should  be 
upheld,  it  being  the  duty  of  the  court  to  set  apart  a  sum  sufficient  for 
their  comfortable  support.  Peter  Bramlett's  Ex'r  v.  Clarrissa  Bram- 
lett   718 

Restriction  on  Devise — Postponing  Power  of  Alienation. 

A  restriction  on  a  devise  in  favor  of  the  testator's  son  in  attempting 
to  postpone  the  power  of  alienation  until  the  son  arrives  at  twenty- 
five  years  of  age,  was  held  to  be  invalid.  Henry  Dent  v.  Prank  Par- 
sons   686 

IMeaning  of  Phraee  "Dying  Witliout  Issue." 

Where  a  will  provides  that  if  any  of  the  testator's  children  should  die 
without  issue  the  portion  of  such  child  should  descend  to  and  be 
equally  divided  between  the  heirs  of  the  testator's  children  or  grand- 
children as  the  case  may  be,  the  phrase  "dying  without  issue"  refers 
to  such  event  -before  distribution  has  been  made,  but  that  in  case  of 

death  without  issue  after  the  death  of  the  testator's  widow  the  rights 
of  the  children  in  her  tee  simple  title  was  not  to  be  affected.    John  T. 

Sweeney  v.  W.  L.  Oldham's  Adm'r 622 

Meaning  of  "Lawful  Heirs." 

Where  a  will  devised  land  to  one  and  her  "lawful  heirs,"  and  there  is 
nothing  indicating  that  the  devisor  attached  any  other  than  the  legal 
meaning  to  the  words  "lawful  heirs,"  the  words  must  be  treated  as 
having  been  used  in  their  legal  sense.  Samuel  Sterling  v.  G.  W.  Rich- 
mond   586 
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Residuary  Legatee — Inability  to  Take  Devise. 

A  will  construed  and  held  to  pass  to  a  legatee  one-half  the  residuary 
personal  estate,  and  that  the  real  estate  deviaed  to  such  legatee  passed 
to  the  testator's  heirs  because  of  the  legatee's  Inability  to  take  it. 
House  of  Mercy  of  N.  T.  v.  Isaac  Cromie's  Heirs 363 

Evidence — Testamentary  Capacity. 

The  evidence  was  held  insufficient  to  show  that  the  mind  of  testator 
was  so  far  impaired  at  the  time  the  will  was  made  as  to  render  the  will 
invalid.    R.  C.  Moore's  Devisees  v.  R.  C.  Moore's  Heirs 36 

Admisslbiiity  In  Evidence. 

Section  519,  Civ.  Code,  providing  that  "no  will  shall  be  received  in 
evidence  until  it  has  'been  allowed  and  admitted  to  record  in  a  county 
court,  and  its  probate  before  such  court  shall  be  conclusive  until  the 
same  is  superseded,  reversed  or  annulled,  applies  to  wills  admitted  to 
record  by  a  county  court  within  the  meaning  of  subsec.  1  of  such  sec- 
tion.   Geo.  M.  Murrell,  Bac'r,  v.  S.  M.  Wing 667 

Admissibility  in  Evidence — Presumption. 

It  was  not  intended  by  §  519,  subsec.  3,  Civ.  Code  relating  to  receiv- 
ing of  wills  into  evidence,  to  declare  that  the  Jurisdiction  of  a  court  of 
limited  powers  should  be  conclusively  presumed  as  against  persons  not 
before  it  at  the  time  it  acted  in  a  matter  by  which  their  rights  are 
sought  to  be  afFected.    Geo.  M.  Murrell,  Ez'r,  v.  S.  M.  Wing 667 

WITNESSES. 

Credibility — Contradictory  Statements. 

The  credibility  of  a  witness  in  the  contest  of  a  will  is  not  disturbed 
by  the  testimony  of  other  witnesses  that  the  former  made  statements 
out  of  court,  different  from  those  made  to  the  Jury.  .  R.  C.  Moore's 
Devisees  v.  R.  C.  Moore's  Heirs 36 

Inconsistent  Statements. 

Where  a  witness'  statements  are  not  consistent,  but  he  is  not  im- 
peached, or  directly  contradicted,  his  evidence  cannot  properly  be  dis- 
regarded.   William  East  v.  Eliz.  Canady 314 

Mortgagor — Foreclosure  Proceeding. 

In  a  foreclosure  proceeding  the  mortgagor  is  a  competent  witness  to 
show  that  the  mortgagee  consented  that  the  land  might  be  sold  and  the 
proceeds  applied  to  the  benefit  of  the  mortgagee.  N.  R.  Jones  v.  Jeff 
Rice 655 

•  WORDS  AND  PHRASES. 
"Lawful  Heirs." 

Where  a  will  devised  land  to  one  and  her  "lawful  heirs,"  and  there 
is  nothing  indicating  that  the  devisor  attached  any  other  than  the 
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legal  meaning  to  the  words  "lawful  belrs/-'  the  words  must  be  treated 
as  having  been  used  in  their  legal  sense.  Samuel  Sterling  v.  G.  W. 
Richmond    686 

"Merchantable." 

The  term  "merchantable"  imports  an  article  which,  when  put  upon 
the  market,  will  sell  at  an  average  price  to  those  generally  desiring 
to  purchase  that  kind  of  merchandise,  and  not  such  as  can  be  sold  to  a 
few  persons  for  special  purposes.    Wm.  Applegate  v.  Otho  Nunn. . .  .275 

"Merchantable  Coal." 

The  phrase  "merchantable  coal"  as  used  in  a  contract  for  the  pur- 
chase of  coal  for  use  on  a  steamer,  was  held  to  be  lump  coal,  where  the 
kind  of  coal  was  not  specified.    Wm.  Applegate  v.  CXho  Nunn 275 

WRIT  OF  POSSESSION. 

Right  to  Ejectment. — See  Ejectment. 
Sufficiency  of  Description. — See  Ejectment. 
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